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RESPONDENTS' RESTATEMENT OF THE CASE AND FACTS 

PURSUANT TO F.R.A.P. 9 . 1 2 0 ( ~ )  

R e s p o n d e n t s ,  S h e l d o n  Greene  & A s s o c i a t e s ,  I nc .  and L i t w i n  

R e a l t y ,  I n c . ,  e l e c t  p u r s u a n t  t o  F l o r i d a  Ru le  of  A p p e l l a t e  

P r o c e d u r e  9 . 1 2 0 ( c )  t o  r e s t a t e  t h e  p r e s e n t a t i o n  of t h e  c a s e  and 

f a c t s  o f f e r e d  by P e t i t i o n e r s .  I n  Responden t s '  v iew,  t h e  S t a t e m e n t  

o f  t h e  Case and F a c t s  i n  t h e  I n i t i a l  B r i e f  is b o t h  i n a c c u r a t e  and 

m i s l e a d i n g .  

H a r r y  and S a l a  Horn on O c t o b e r  30 ,  1985 p e t i t i o n e d  t h e  

Supreme C o u r t  o f  F l o r i d a  f o r  r e v i e w  of S h e l d o n  Greene  - & 

A s s o c i a t e s ,  I n c .  v s .  Ros inda  I n v e s t m e n t s ,  N.V. ,  475 So. 2d 925  

( F l a .  3 r d  D.C.A. 1 9 8 5 ) .  The Supreme C o u r t  on A p r i l  7 ,  1986 

e n t e r e d  an  o r d e r  a c c e p t i n g  j u r i s d i c t i o n  of t h e  c a s e  p u r s u a n t  t o  

A r t i c l e  V ,  S e c t i o n  3 ( b ) ( 3 ) ,  of  t h e  F l o r i d a  C o n s t i t u t i o n  and 

F l o r i d a  Ru le  of A p p e l l a t e  P r o c e d u r e  9 . 0 3 0 ( a )  ( 2 )  ( A )  ( I V )  . 
M r .  and M r s .  Horn and Ros inda  I n v e s t m e n t s ,  N.V. ( h e r e i n -  

a f t e r  r e f e r r e d  t o  a s  t h e  b u y e r s  and s e l l e r ,  r e s p e c t i v e l y ) ,  were 

t h e  D e f e n d a n t s  i n  t h e  t r i a l  c o u r t .  S h e l d o n  Greene  & A s s o c i a t e s ,  

I n c .  and L i t w i n  R e a l t y ,  I nc .  ( h e r e i n a f t e r  r e f e r r e d  t o  a s  "Greene" 

and"  L i t w i n " )  were t h e  P l a i n t i f f s  i n  t h e  t r i a l  c o u r t .  

The t r i a l  c o u r t ,  J u d g e  Edward S. K l e i n  p r e s i d i n g ,  i n  a  

n o n j u r y  t r i a l  e n t e r e d  a  judgment a g a i n s t  Greene  and L i t w i n  based  

o n  t h e  d e t e r m i n a t i o n  t h a t  t h e  l a c k  of c o n t i n u o u s  n e g o t i a t i o n s  

i n a u g u r a t e d  by t h e  b r o k e r s  r e q u i r e d  a  f i n d i n g  a s  a  m a t t e r  of l aw 

t h a t  t h e  b r o k e r s  were n o t  t h e  " p r o c u r i n g  c a u s e  of s a l e "  and hence  

n o t  e n t i t l e d  t o  a  commission.  



The T h i r d  D i s t r i c t  C o u r t  of Appeal  of F l o r i d a  on August  1 3 ,  

1985  r e n d e r e d  an  o p i n i o n  which r e v e r s e d  t h e  judgment e n t e r e d  by 

t h e  t r i a l  c o u r t  and remanded t h e  c a s e  to  t h e  t r i a l  c o u r t  w i t h  

d i r e c t i o n s  t o  e n t e r  judgment f o r  Greene  and L i t w i n .  S e l l e r ,  

R o s i n d a  I n v e s t m e n t s ,  N.V. h a s  n o t  p e t i t i o n e d  t h e  Supreme Cour t  of 

F l o r i d a  f o r  r e v i e w  of t h e  D i s t r i c t  C o u r t  of A p p e a l ' s  d e c i s i o n .  

A t  t h e  c o n c l u s i o n  of t h e  non - ju ry  t r i a l ,  t h e  t r i a l  judge  made 

s p e c i f i c  f i n d i n g s  of f a c t  which were a c c u r a t e l y  summarized and 

r e s t a t e d  by t h e  D i s t r i c t  C o u r t  of Appeal  i n  t h e  t h i r d  p a r a g r a p h  of 

t h e i r  o p i n i o n ,  a s  f o l l o w s :  

"The p u r c h a s e r s ,  M r .  and Mrs. Horn, v i s i t e d  L i t w i n  
R e a l t y ,  I n c .  t o  d i s c u s s  i n v e s t i n g  i n  a  h o t e l  
p r o p e r t y .  M r .  P o l l o c k ,  L i t w i n ' s  a g e n t ,  i n t r o d u c e d  
t h e  Horns t o  M r .  B a s t a c k y  of She ldon  Greene  & 
A s s o c i a t e s ,  I n c . ,  b e c a u s e  t h a t  agency  had a  l a r g e r  
i n v e n t o r y  of h o t e l  p r o p e r t i e s .  On t w o  s e p a r a t e  
o c c a s i o n s ,  P o l l o c k  and B a s t a c k y  t o o k  t h e  H o r  T to v i s i t  and i n s p e c t  t h e  P r i n c e  A r t h u r  Apa r tmen t s .  
The  Horns '  v i s i t  and i n s p e c t i o n s  were done  w i t h  t h e  
f u l l  knoy ledge  and a p p r o v a l  of t h e  o w n e r ' s  r e s i d e n t  
manager .  ~ c c o r d i n g  t o  B a s t a c k y ,  o n l y  when t h e  Horns  
t o l d  him t h e y  were n o t  i n t e r e s t e d  i n  p u r c h a s i n g  t h e  
p r o p e r t y  and when h e  l e a r n e d  t h a t  t h e  Horns had 
bough t  a n o t h e r  h o t e l  p r o p e r t y  d i d  he  s t o p  communi- 
c a t i n g  w i t h  t h e  Horns .  W i t h i n  a  y e a r  of b e i n g  shown 
t h e  P r i n c e  A r t h u r  Apa r tmen t s  by Bas t acky  and P o l l o c k ,  
t h e  Horns  c o n t a c t e d  an a g e n t  f o r  Ros inda  I n v e s t m e n t s ,  
N.V., t h e  owners  of t h e  a p a r t m e n t s ,  and d i r e c t l y  
n e g o t i a t e d  t h e  p u r c h a s e  of t h e  a p a r t m e n t s .  



The Horns a c q u i r e d  t h e  p r o p e r t y  i n  t h e  name of a  
c o r p o r a t e  e n t i t y  of which t h e y  were h a l f  owners ,  and 
i t  was conveyed by Ros inda  t o  a  t r u s t e e  f o r  t h e  
c o r p o r a  t i o n .  I n  sum, t h e n ,  t h e  b r o k e r s  showed t h e  
Horns t h e  p r o p e r t y  and had no f u r t h e r  i nvo lvemen t  o n l y  
b e c a u s e  t h e  Horns m i s l e a d i n g l y  in formed them t h a t  t h e y  
had no i n t e r e s t  i n  p u r c h a s i n g  t h e  p r o p e r t y . "  

'"The b r o k e r s  a l s o  showed t h e  Horns some o t h e r  
p r o p e r t i e s .  S u b s e q u e n t l y ,  L i  t w i n  l e a r n e d  t h a t  t h e  
Horns s u b m i t t e d  a  p u r c h a s e  o f f e r  t o  buy one of t h e s e  
p r o p e r t i e s  d i r e c t l y  t o  t h e  owners w i t h o u t  n o t i f y i n g  
e i t h e r  L i t w i n  o r  S h e l d o n  Greene  ti A s s o c i a t e s .  L i t w i n  
a d v i s e d  t h e  owners  of t h e  p r o p e r t y  of t h e  b r o k e r s '  
c l a i m  t o  a  commission i n  t h e  e v e n t  of a  s a l e ,  b u t  no 
s a l e  was e v e r  consummated. 

 here is a b s o l u t e l y  no q u e s t i o n  i n  t h i s  r e c o r d ,  and 
t h e  a p p e l l e e s  d o  n o t  s e r i o u s l y  con tend  o t h e r w i s e  
( d e s p i t e  t h e  d i s s e r t e r ' s  c o n t r a r y  v iew)  t h a t  t h e  t r i a l  
c o u r t  found  t h a t  t h e  b r o k e r s  i n i t i a l l y  showed t h e  
P r i n c e  A r t h u r  Apar tmen t s  t o  t h e  Horns and t h a t  t h e  
p r o p e r t y  was shown t h e  Horns w i t h  t h e  f u l l  knowledge 
and  a p p r o v a l  of t h e  o w n e r ' s  r e s i d e n t  manager ,  Akber 
A l i .  The r e c o r d  r e v e a l s  t h a t  A l i ,  whom t h e  d i s s e n t  
c a l l s  a  " c a r e t a k e r , "  was t h e  r e s i d e n t  manager of t h e  
a p a r t m e n t s  and a l o n g  w i t h  h i s  d u t i e s  of r e n t i n g  t h e  
a p a r t m e n t s  and m a i n t a i n i n g  t h e  b u i l d i n g ,  was r e q u i r e d  
t o  g r e e t  and accompany b r o k e r s  who were showing t h e  
p r o p e r t y  t o  p r o s p e c t i v e  buye r s .  B e f o r e  t h e  Horns '  
v i s i t  t o  t h e  p r o p e r t y ,  one  of which l a s t e d  an  hour  and 
one-ha l f  , B a s t a c k y ,  accompanied by A l i ,  had shown t h e  
p r o p e r t y  on n i n e  or t e n  o c c a s i o n s .  A l i ' s  w i f e  k e p t  
t h e  books of t h e  a p a r t m e n t s .  The o w n e r ' s  o f f i c i a l  
a g e n t ,  Sadru  Esma i l ,  was A l i ' s  b r o t h e r . .  ." 



The f a c t s  a s  s t a t e d  by t h e  D i s t r i c t  Cour t  of Appeal  i n  t h e  

m a j o r i t y  o p i n i o n  were s p e c i f i c a l l y  d e t e r m i n e d  a s  f i n d i n g s  of f a c t  

b y  t h e  t r i a l  c o u r t  a t  t h e  c o n c l u s i o n  of t h e  non- ju ry  t r i a l .  The 

T r i a l  J u d g e  s t a t e d :  

THE COURT: L e t  m e  i n t e r r u p t .  How do you e x p l a i n  t h e  
f a c t  t h a t  Mrs. L i t w i n  p u t  t h e  Greene  p e o p l e  on 
n o t i c e  back i n  December of 1980 t o g e t h e r  w i t h  a  
ma i lg ram t o  M r .  and M r s .  Horn? 

They a r e  v e r y  adamant i n  t h e i r  d e n i a l  of e v e r  
h a v i n g  m e t  t h i s  man and I j u s t  f e e l  l i k e ,  hav ing  
h e a r d  a l l  of t h e  t e s t i m o n y ,  I must  t r y  t o  s o l v e  t h a t  
i s s u e  a g a i n s t  your  c l i e n t s .  

Under what  p o s s i b l e  t h e o r y  c o u l d  Mrs. L i t w i n  
h a v e  come up w i t h  t h i s  c l o a k  and d a g g e r  p o s i t i o n  
w i t h  r e g a r d  t o  g o i n g  t o  t h e  b o t h e r  of  s e n d i n g  a  
ma i lg ram t o  She ldon  G r e e n e ' s  of £ i c e  i n  December of 
1980 i n v o l v i n g  t h e  Lombardy Inn? Why would s h e  have  
p i c k e d  t h e  G r e e n e ' s  name? Did s h e  l i k e  them? 

THE COURT: How d i d  s h e  p u t  t h e  Horns and 
Greenes  t o g e t h e r ?  T h e r e  a r e  t e n  thousand  r e a l  
e s t a t e  o f f i c e s  i n  Miami and Miami Beach. The re  a r e  
t h r e e  m i l l i o n  p e o p l e  i n  Dade County. T h e r e  a r e  n o t  
t h a t  many, b u t  how do you e x p l a i n  t h a t  t o  me? 

MR. ZEMEL: A l l  I know is t h a t  t h e  Horns a r e  
v e r y  adamant t h a t  t h e y  d i d - - t h a t  t h e  f i r s t  t i m e  t h e y  
m e t  M r .  Bastacky--- 

THE COURT: T h a t  is  why i t  is  a  l i t t l e  in- 
c r e d i b l e .  

( T r a n s c r i p t  a t  389-390) 

THE COURT: W e l l ,  l e t  m e  s a y  t h i s  f o r  t h e  
p u r p o s e s  of  t h e  r e c o r d .  I am t h e  J u d g e  of t h e  
c r e d i b i l i t y  of w i t n e s s e s  and I j u s t  a b o u t  have 
d e c i d e d  on t h e  i s s u e  of t h e  mee t ing  w i t h  t h e  Horns 
and  M r .  Bas t acky .  I am r e s o l v i n g  t h a t  i s s u e  i n  
f a v o r  of t h e  p l a i n t i f f s '  t h e o r y .  Now, whereve r  t h a t  
l e a d s  u s  on t h e  law s o  be it. I am s t i l l  n o t  s a t i s -  
f i e d  t h a t  t h a t  i n  f a c t  makes a  n e c e s s i t y  f o r  f i n d i n g  
f o r  t h e  p l a i n t i f f  because  of t h e  o t h e r  m a t t e r s  t h a t  
a r e  i n v o l v e d . .  

B u t ,  I t h i n k  w e  a r e  g o i n g  t o  have  t o  concede  
t h a t  f a c t  and t h e  more I s i t  h e r e  t h e  more I t h i n k  
t h a t  I am g o i n g  t o  have  t o  r e s o l v e  t h a t  i n  f a v o r  of 



t h e  p l a i n t i f f s .  I t  j u s t  d o e s n ' t  sound  l o g i c a l  t h a t  
M r s .  L i t w i n  would  p i c k  t h e  G r e e n e  a g e n c y  and d e c i d e  
t o  s e n d  a  m a i l g r a m  o u t  t o  them and t h e  H o r n s  on t h e  
same d a y  w i t h o u t  g i v i n g  it some c r e d e n c e  t o  t h e i r  
v e r s i o n .  

THE COURT: I a m  g o i n g  t o  r e s e r v e  r u l i n g  on t h i s  
c a s e  and a s k  t h e  a t t o r n e y s ,  i f  you would ,  t o  s u b m i t  
memorandums of law. 

N o w  t h a t  w e  h a v e  c l e a r e d  t h e  a i r  on some of  t h e  
f a c t u a l  i s s u e s ,  I h a v e  made some f i n d i n g s  of f a c t .  

( T r a n s c r i p t  a t  4 0 0 )  

I n  c o n t r a s t i n g  t h e  f a c t s  f o u n d  by t h e  t r i a l  c o u r t  and  re- 

s t a t e d  by t h e  D i s t r i c t  C o u r t  o f  A p p e a l  w i t h  t h o s e  p r e s e n t e d  by 

P e t i t i o n e r s ,  o n e  t h e m e  becomes s e l f - e v i d e n t :  t h a t  P e t i t i o n e r s '  

v e r s i o n  of  t h e  f a c t s  is s o l e l y  p r e m i s e d  on w h a t  it p e r c e i v e s  t o  be 

t h e  " f a c t s "  and  is n o t  b a s e d  upon wha t  was d e t e r m i n e d  by t h e  t r i a l  

c o u r t  a t  t h e  c o n c l u s i o n  o f  t h e  p r o c e e d i n g .  A s  s u c h ,  t h e  S t a t e m e n t  

o f  F a c t s  as  c o n t a i n e d  on p a g e s  1 t h r o u g h  4  o f  P e t i t i o n e r s '  B r i e f  

o n  t h e  Merits is  b o t h  i n a c c u r a t e  and m i s l e a d i n g .  

S p e c i f i c i a l l y ,  t h e  r e c i t a t i o n  o f  t h e  H o r n s '  t e s t i m o n y  re- 

g a r d i n g  t h e i r  a r r i v a l  i n  S o u t h  F l o r i d a ,  t h e  a c q u i s i t i o n  o f  t h e  

G r e y s t o n e  Hotel, and  t h e  m e e t i n g  w i t h  M r .  B a s t a c k y  is t o t a l l y  

i r r e l e v a n t  t o  t h e  i s s u e s  b e f o r e  t h e  t r i a l  c o u r t  and  t h i s  C o u r t .  

A s  t o  M r .  a n d  Mrs. H o r n ' s  t e s t i m o n y  r e g a r d i n g  t h e i r  h a v i n g  

n e v e r  m e t  M r .  B a s t a c k y  n o r  h a v i n g  been shown t h e  P r i n c e  A r t h u r  

A p a r t m e n t s  by them,  i t  is  u n c o n t r a v e r t e d  t h a t  t h e  t r i a l  c o u r t  

r e j e c t e d  t h e  H o r n s '  v e r s i o n  of  t h e i r  i n v o l v e m e n t  w i t h  M r .  B a s t a c k y  

a n d  M r .  P o l l o c k  r e g a r d i n g  t h e  P r i n c e  A r t h u r  A p a r t m e n t s .  

( T r a n s c r i p t  a t  389-391)  

T h e  e v i d e n c e  a d d u c e d  a t  t r i a l  e s t a b l i s h e d  t h a t  M r .  B a s t a c k y ,  



i n  c o n j u n c t i o n  w i t h  M r .  P o l l o c k ,  showed t h e  P r i n c e  A r t h u r  

A p a r t m e n t s  t o  M r .  and Mrs. Horn on two o c c a s i o n s .  M r .  B a s t a c k y  

t e s t i f i e d  a s  f o l l o w s :  

Q. Were t h e  Horns  t h e  f i r s t  p e o p l e  you had shown t h e  
p r o p e r t y ?  

A. N o .  

Q. So,  A l i  Akber  knew who you were? 

A.  Y e s .  

Q. Approx ima te ly  how much t i m e  d i d  you spend  a t  t h e  
p r o p e r t y ?  

A. W e  must  have  s p e n t  be tween  an  h o u r  and an  hou r  
and  a  h a l f  a t  t h e  p r o p e r t y  because  it was n e c e s s a r y  
t o  see many p a r t s  of it t o  be a b l e  t o  see t h e  p i c t u r e  
t h a t  e x i s t e d  w i t h i n  t h e  p r o p e r t y .  

Q. For  example ,  what  d i d  you shown them? 

A .  I showed them t h e  u n i t s  t h a t  were above t h e  f i r s t  
f l o o r  i n  t h e  n o r t h  b u i l d i n g .  I showed them t h e  base-  
ment  of t h e  n o r t h  b u i l d i n g .  Then, w e  l ooked  a t  t h e  
a p a r t m e n t s  i n  t h e  s o u t h  b u i l d i n g  and t h e n  w e  l o o k e d  
a t  t h e  house  b e h i n d  t h e  b u i l d i n g .  

Q. Was A l i  Akber w i t h  you d u r i n g  t h i s  t i m e ?  

A.  Y e s ,  he was. 

Q. Did t h e  Horns  show a n y  i n t e r e s t  i n  t h i s  
p r o p e r t y ?  

A. Y e s ,  t h e y  seemed t o  b e  i n t e r e s t e d  i n  t h e  
p r o p e r t y .  

Q. What o t h e r  p r o p e r t i e s  d i d  you show them t h a t  same 
d  ay? 

A.  Next w e  went t o  t h e  Lombardy I n n  which is on 
C o l l i n s  and s o u t h - - i n  t h e  600 b l o c k  s o u t h  of t h e  
P r i n c e  A r t h u r  and w e  went t h r o u g h  t h a t  b u i l d i n g  i n  a  
s i m i l a r  manner  a l t h o u g h  i t  t o o k  less t i m e  because  t h e  
u n i t s  were s i m i l a r  i n  t h e  Lombardy Inn  and it was 
j u s t  one  b u i l d i n g .  

Q. Did you see any o t h e r  p r o p e r t i e s  t h a t  day? 



A .  Yes. From t h e r e  w e  went t o  t h e  S o u t h  Beach and 
w e  l ooked  a t  t h e  Sea  Deck, which is l o c a t e d  on 
C o l l i n s  n e a r  L i n c o l n  Road. 

Q. Now, when you s a y  w e ,  a g a i n ,  t h a t  would .be t h e  
Horns ,  Gary P o l l o c k  and y o u r s e l f ?  

A.  Gary P o l l o c k  and myse l f  and t h e  Horns.  

Q.  What d i d  you do  a f t e r  you saw t h e  Sea  Deck? 

A.  W e  t a l k e d  and w e  t r i e d  t o  e v a l u a t e  t h e  p r o p e r t i e s  
i n  t e r m s  of t h e i r  needs .  

Q. Now, where d i d  t h i s  d i s c u s s i o n  you a r e  t a l k i n g  
a b o u t  t a k e  p l a c e ?  

A.  The f i r s t  t i m e  w e  d i d  t h i s  it  t o o k  p l a c e  i n  t h e  
c a r .  The second  t i m e  w e  h e l d  a  l e n g t h y  d i s c u s s i o n  it 
t o o k  p l a c e  i n  t h e  Horns '  home. 

Q. Where d i d  t h e y  t a k e  p l a c e ?  

A.  W e  went t o  l ook  a t  t h e  P r i n c e  A r t h u r  a g a i n .  

Q. Approx ima te ly  how long  a f t e r  t h e  f i r s t  v i s i t  d i d  
you a g a i n  v i s i t  t h e  P r i n c e  A r t h u r ?  

A .  A week, two weeks. 

Q. Does w e  encompass t h e  same p e o p l e ?  

A.  Gary P o l l o c k ,  t h e  Horns and m y s e l f .  

Q. Now, where d i d  you go  from t h e r e ?  

A.  W e  went back t o  t h e  Horn ' s  home where w e  s a t  i n  
t h e  F l o r i d a  room and w e  went o v e r  t h e  paperwork t h a t  
d e s c r i b e d  t h e  f i n a n c i a l  p o s i t i o n  of e a c h  of t h e  
p r o p e r t i e s .  

Q. Did t h e y  a p p e a r  t o  have  any i n t e r e s t  i n  one 
p r o p e r t y  more t h a n  a n o t h e r  p r o p e r t y  a t  t h a t  p o i n t ?  

A.  Not a t  t h a t  t i m e .  

Q. Did you s u b s e q u e n t l y  have o c c a s i o n  t o  show t h e  
P r i n c e  A r t h u r  p r o p e r t y ?  



A.  A t h i r d  t i m e ?  

Q. Yes. 

A. No. 

Q. N o w ,  where  d i d  t h a t  t r i p  o r i g i n a t e  f rom? 

A .  W e  p i c k e d  up t h e  Horns  a t  t h e i r  home. 

Q. Who is we? 

A. Gary P o l l o c k  and m y s e l f .  

Q. H o w  d i d  you g e t  t o g e t h e r ?  

A .  I d r o v e  t o  my o f f i c e  and I l e f t  my c a r  and w e  
t o o k  h i s  c a r .  

Q. You went t o  t h e  Horns  t h e n ?  

A .  Yes. 

Q. Where d i d  t h e  Horns  l i v e ?  

A .  Somewhere i n  N o r t h  Miami. N o t  f a r .  

Q. N o t  f a r  from Gary P o l l o c k ' s  o f f i c e ?  

A.  From t h e  L i t w i n  R e a l t y  O f f i c e .  

Q. Did you go  i n s i d e  t h e i r  home a t  t h a t  t i m e ?  

A .  N o .  W e  went  i n s i d e  t h e i r  home a f t e r  w e  had 
l o o k e d  a t  t h e  p r o p e r t i e s .  

Q. You p i c k e d  up Gary P o l l o c k  and you went t o  t h e  
Horns  and you p i c k e d  up t h e  Horns?  

A .  Y e s .  

Q. Where d i d  you go  from t h e  Horns? 

A.  W e  went t o  t h e  P r i n c e  A r t h u r  a g a i n  and looked  it 
o v e r  i n  more c a r e f u l  d e t a i l .  

Q. H o w  much t i m e  a p p r o x i m a t e l y  d i d  you spend  t h a t  
t ime? 

A. I would s a y  between an  hour  and a  h a l f  and one 
hou r .  



Q. Who was p r e s e n t  on b e h a l f  of t h e  P r i n c e  A r t h u r ?  

A .  A l i  Akber and w e  l ooked  it  o v e r  i n  a  more 
c a r e f u l  manner and w e  l ooked  a t  it and t h e y  were a b l e  
t o  l o o k  a t  i t  knowing t h e  manner  i n  which t h e  
p r o p e r t y  o p e r a t e d  and t h e  f i n a n c i a l  s t r u c t u r e  of t h e  
p r o p e r t y .  

( T r a n s c r i p t  a t  P a g e s  3 4  t h r o u g h  3 7 )  

The e v i d e n c e  f u r t h e r  e s t a b l i s h e d  t h a t  M r .  and Mrs. Horn 

i n d i c a t e d  t o  M r .  B a s t a c k y  and M r .  P o l l o c k  t h a t  t h e y  were n o t  

i n t e r e s t e d  i n  p u r c h a s i n g  t h e  P r i n c e  A r t h u r  Apa r tmen t s .  

I n  h i s  t e s t i m o n y  M r .  B a s t a c k y  commented: 

Q. Did you o f f e r  t o  s u b m i t  a  c o n t r a c t  t o  p u r c h a s e  
a n y  of t h o s e  p r o p e r t i e s ?  

A.  Yes. They t o l d  u s  t h a t  a l t h o u g h  t h e y  l i k e d  t h e  
P r i n c e  A r t h u r  and Lombardy t h e y  p r e f e r r e d  t o  be i n  
t h e  S o u t h  Beach a r e a  where  t h e  a tmosphe re  was more 
J e w i s h ,  more i n  k e e p i n g  w i t h  t h e i r  own way of l i v i n g .  

So ,  w e  d i s c u s s e d  some of t h e  S o u t h  Beach 
p r o p e r t i e s  and abandoned t h e  P r i n c e  A r t h u r  and 
Lombardy I n n  a s  p r o p e r t i e s  f o r  them to  buy. 

Q. N o w ,  you s a y  some th ing  more J e w i s h .  What was t h e  
p rob lem w i t h  t h e  P r i n c e  A r t h u r ?  

A .  W e l l .  t h e  P r i n c e  A r t h u r  is i n  an a r e a  where  you 
have  a  l o t  of F rench  Canad ians  and you have  
t r a n s i e n t s  and i t  is n o t  l i k e  t h e  p r o p e r t i e s  i n  t h e  
S o u t h  Beach where  p e o p l e  come and s t a y  f o r  l o n g  
p e r i o d s  of t i m e  where  t h e y  may l i v e  t h e i r  l i f e .  

The p e o p l e  who u s e  t h e  S o u t h  Beach p r o p e r t i e s  a r e  
p r e d o m i n a n t l y  J e w i s h  p e o p l e  and p e o p l e  who u s e  t h e  
P r i n c e  A r t h u r  g e n e r a l l y  a r e  n o t .  

Q. What a b o u t  t h e  Lombardy I n n ?  

A .  The Lombardy I n n  i s  much l i k e  t h e  P r i n c e  A r t h u r  
a l t h o u g h  t h e r e  a r e - - t h e r e  may be J e w i s h  p e o p l e  t h e r e  



u s i n g  t h e  p r o p e r t y ,  i t  is not a  wholly-Jewish atmos- 
p h e r e  t h e r e .  

Q. Did you s u b m i t  any  o f f e r  to  p u r c h a s e  t h e  P r i n c e  
A r t h u r  on t h e i r  b e h a l f ?  

A. N o .  

Q. Why n o t ?  

A. Because t h e y  wanted t o  be in  t h e  S o u t h  Beach area 
and  t h e y  wanted t o  have a  J e w i s h  a tmosphe re  around 
them. 

Q. Did you submi t  any  o f f e r s  t o  p u r c h a s e  any of t h e  
S o u t h  Beach p r o p e r t i e s  on t h e i r  b e h a l f ?  

A.  No. 

Q. Why n o t ?  

A, I d o n ' t  know why. They d i d n ' t  submi t  o f f e r s  on 
t h e  S o u t h  Beach p r o p e r t i e s  and I d o n ' t  know why. 

Q. How abou t  t h e  Lombardy Inn? 

A. They d i d n ' t  s u b m i t  an o f f e r  on t h e  Lombardy Inn 
t h r o u g h  me. 

Q. Did you know i f  t h e y  s u b m i t t e d  it t h r o u g h  anyone? 

A.  I was t o l d  t h e y  s u b m i t t e d  a n o t h e r  one t h r o u g h  
a n o t h e r  b r o k e r ,  

Q. B u t ,  you had shown them t h e  Lombardy? 

A.  C e r t a i n l y  and t o g e t h e r  w i t h  t h e  owner,  M r .  
Maranda. 

Q. When d i d  you s t o p  showing t h e  Horns p r o p e r t y ?  

A.  When I h e a r d  t h a t  t hey - - the re  were two r e a s o n s .  
T h e r e  were two r e a s o n s  I s t o p p e d  showing them 
p r o p e r t i e s .  

F i r s t  of a l l ,  t h e y  c o u l d  n o t  d e c i d e  which 
p r o p e r t y  t o  c o n s i d e r  of t h e  p r o p e r t i e s  t h a t  I had 
shown them and I had shown them t h e  b e s t  ones  and I 
l e a r n e d  t h a t  t h e y  bought  t h e  G r e y s t o n e  Hotel. 



Q. Did you s u b s e q u e n t l y  have  o c c a s i o n  a f t e r  you had 
f i n i s h e d  d e a l i n g  w i t h  t h e  H o r n s  t o  v i s i t  t h e  P r i n c e  
A r t h u r  h o t e l ?  

A. Y e s .  

Q. Approx ima te ly  when was t h a t ?  

A.  L a t e  i n  1980,  l a t e  i n  t h e  y e a r .  

Q. N o w ,  was it 1980? 

A .  1 9 8 1 ,  Pa rdon  m e .  

Q. 1980 w a s  when you showed t h e  Horns  t h e  p r o p e r t y ?  

A.  When I showed them t h e  p r o p e r t y .  

Q. L a t e  i n  1981  was when you had o c c a s i o n  t o  v i s i t  
t h e  p r o p e r t y  a g a i n ?  

A .  Well, I knew t h a t  t h e  p r o p e r t y  had been s o l d  or I 
was t o l d  it w a s  s o l d .  I was t o l d  it w a s  s o l d  to  a  
I n d i a n  g roup .  

Q. By whom? 

A.  M r .  Sad ru  t o l d  m e  it was s o l d  to an I n d i a n  g r o u p  
when I s u b m i t t e d  t h e  o f f e r s  f o r  C a r l  Cote and so I 
w a i t e d  a number of months and t h o u g h t  I would go i n  
and  i n t r o d u c e  myse l f  t o  t h e  owners  and make myse l f  
known t o  them and t o  g e t  a  l i s t i n g  i f  t h e y  were 
i n t e r e s t e d  i n  o f f e r i n g  it f o r  s a l e .  

Q. Who accompanied you? 

A .  I was a l o n e .  

Q .  What d i d  you f i n d  o u t  when you g o t  t o  t h e  
p r o p e r t y ?  

A. I found  a  handyman d o i n g  some r e p a i r  work and 
when I a s k e d  t o  be i n t r o d u c e d  to t h e  owners  he t o l d  
m e  t o  g o  t o  t h e  G r e y s t o n e  and a s k  f o r  M r .  and M r s .  
Horn. 

Q. Did you i n  f a c t  meet w i t h  t h e  Horns? 

A .  Y e s .  

Q. S u b s e q u e n t l y ?  



A.  Y e s .  

Q. Did you have  any o c c a s i o n  s u b s e q u e n t l y  t o  t a l k  
w i t h  M r .  Sad ru  Esmai l  a g a i n ?  

A .  Y e s .  

Q. Approx ima te ly  when d i d  t h a t  t a k e  p l a c e ?  

A .  S h o r t l y  a f t e r  I found--I  found  o u t  t h a t  t h e  
P r i n c e  A r t h u r  was owned by t h e  Horns ,  She ldon  Greene  
a n d  I v i s i t e d  M r .  Sad ru  and w e  a l s o  v i s i t e d  t h e  
Horns .  

( T r a n s c r i p t  a t  P a g e s  38  t h r o u g h  4 0 )  

The D i s t r i c t  C o u r t  of Appeal i n  i t s  m a j o r i t y  o p i n i o n  i n  t h i s  

c a s e  c o r r e c t l y  s t a t e d  t h a t  t h e  t r i a l  judge  s i t t i n g  a s  t h e  

t r i e r - o f - f a c t  had made s p e c i f i c  f i n d i n g s  of f a c t  which s u p p o r t e d  

a n d  con£ i rmed t h e  R e s p o n d e n t s '  v e r s i o n  of t h e  m a t e r i a l  f a c t s .  I n  

e v a l u a t i n g  t h e  l e g a l  i s s u e s  p r e s e n t  i n  t h e  c a u s e ,  t h e  D i s t r i c t  

C o u r t  commented: 

"The t r i a l  j udge  e r r o n e o u s l y  b e l i e v e d  t h a t  t h e  
b r o k e r s  had t o  e s t a b l i s h  (wh ich  c l e a r l y  and con- 
c e d e d l y  t h e y  d i d  n o t )  t h a t  t h e r e  were c o n t i n u o u s  
n e g o t i a t i o n s  be tween  t h e  s e l l e r  and p u r c h a s e r  
c o n d u c t e d  by o r  t h r o u g h  t h e  b r o k e r s  which u l t i m a t e d  
i n  t h e  s a l e  of t h e  p r o p e r t y .  T h i s  f a i l u r e ,  s a i d  t h e  
t r i a l  j udge ,  was f a t a l  t o  t h e  b r o k e r s '  c l a i m . "  

(Appendix  a t  A3) 

I n  r e v i e w i n g  t h e  a p p l i c a b l e  l aw,  t h e  C o u r t  of Appeal  p r e s e n t -  

ed t h e  f o l l o w i n g  a n a l y s i s :  

"The c o r r e c t  r u l e  of law is n o t  t h a t  s t a t e d  by t h e  
t r i a l  j udge ;  i t  is,  i n s t e a d ,  t h a t  a  b r o k e r ,  t o  be 



c o n s i d e r e d  t h e  " p r o c u r i n g  c a u s e "  of a  s a l e ,  must  have  
b r o u g h t  t h e  p u r c h a s e r  and s e l l e r  t o g e t h e r  and e f f e c t e d  
a  s a l e  t h r o u g h  c o n t i n u o u s  n e g o t i a t i o n s  i n a u g u r a t e d  by 
him u n l e s s  t h e  s e l l e r  and  b u y e r  i n t e n t i o n a l l y  e x c l u d e  
t h e  b r o k e r  and  t h e r e b y  v i t i a t e  t h e  need f o r  c o n t i n u o u s  
n e g o t i a t i o n s .  P l a i n l y ,  

" [ w l h e n  t h e  b r o k e r  h a s  b r o u g h t  t h e  
p r o s p e c t i v e  p a r t i e s  t o g e t h e r ,  t h e y  
c a n n o t  compla in  t h a t  t h e  b r o k e r  d i d  n o t  
p a r t i c i p a t e  i n  n e g o t i a t i o n s  when t h e y  
h a v e  p u r p o s e l y  e x c l u d e d  t h e  b r o k e r  from 
t h e s e  n e g o t i a t i o n s  by d e a l i n g  w i t h  one  
a n o t h e r  d i r e c t l y  and i n  secret." 

F i r s t  R e a l t y  Corp.  v .  S t a n d a r d  S t e e l  
T r e a t i n a  Co.. 268 So. 2d 410. 413 ( F l a .  

S e e  B e r m i l  Corp.  v .  Sawyer ,  353 So. 2d 579 ( F l a .  3d 
DCA 1 9 7 7 ) ;  A l c o t t  v .  Wagner & B e c k e r ,  I n c . ,  328 So. 2d 
549  ( F l a .  4 t h  DCA 1 9 7 6 )  (commiss ion  due where  s e l l e r ' s  
p r o p e r t y  a d v e r t i s e d  by b r o k e r ,  p r o s p e c t i v e  b u y e r  r e a d s  
a d  and d i s c o v e r s  s e l l e r  is a  f r i e n d ,  and consummates 
s a l e  w i t h o u t  b r o k e r ) ;  Mead Corp.  v. Mason, 1 9 1  So. 2d 
592 ( F l a .  3d DCA 1 9 6 6 ) ,  cer t .  d e n i e d ,  200 So. 2d 813 
( F l a .  1 9 6 7 )  (commiss ion  due where  b r o k e r  showed buye r  
p r o p e r t y  twice, b u y e r  and s e l l e r  n e g o t i a t e d  terms of 
s a l e  w i t h o u t  n o t i f y i n g  b r o k e r ,  and a g r e e d  a s  p a r t  of 
p u r c h a s e  c o n t r a c t  t h a t  no b r o k e r  was i n v o l v e d ) .  Thus ,  
whe re  t h e  b r o k e r  is e x c l u d e d ,  t h e  r e q u i r e m e n t  of con- 
t i n u o u s  n e g o t i a t i o n s  is q u i t e  o b v i o u s l y  d i s p e n s e d  
w i t h ,  and t h e  b r o k e r  is n o n e t h e l e s s  deemed t o  be t h e  
" p r o c u r i n g  c a u s e "  of t h e  e n s u i n g  s a l e .  S e e  R e a l t y  
M a r t s ,  I n c .  v. Ba r low,  312 So. 2d 544 ( F l a .  1st DCA 
1 9 7 5 ) .  Moreover ,  a  b r o k e r  h a s  done a l l  t h a t  he is 
r e q u i r e d  t o  d o  and is e n t i t l e d  t o  a  commission where  
h e  h a s  shown t h e  b u y e r  t h e  p r o p e r t y  b u t  makes no 
f u r t h e r  e f f o r t s  b e c a u s e  an  i n i t i a l  p i rchase o f f e r  is 
r e j e c t e d  or t h e  b u y e r  e x p r e s s e s  no i n t e r e s t  i n  t h e  
p r o p e r t y .  S e e  C r y s t a l  R i v e r  E n t e r p r i s e s ,  I n c .  v. 
N a s i ,  I n c . ,  418 So. 2d 1038 ( F l a .  5 t h  DCA 1 9 8 2 ) ;  G i b b s  
v. G i b b s ,  296 So. 2d 613  ( F l a .  1st DCA 1 9 7 4 ) .  I f  t h e  
r u l e  were o t h e r w i s e :  

" a  c r a f t y  p r o s p e c t  c o u l d  re jec t  t h e  
c o n t r a c t  s u b m i t t e d  by t h e  b r o k e r ,  g o  
b e h i n d  h i s  back  to  t h e  owner ,  mod i fy  t h e  
terms w i t h o u t  a f f o r d i n g  t h e  b r o k e r  an op- 
p o r t u n i t y  f o r  n e g o t i a t i o n s ,  p u r c h a s e  t h e  



p r o p e r t y  and t h e r e b y  e v a d e ,  on b e h a l f  of 
t h e  s e l l e r ,  t h e  payment of a  commission.  
Such  is n o t  t h e  l aw of t h e  S t a t e  of  
F l o r i d a .  11 3  

R e a l t y  M a r t s  I n t e r n a t i o n a l ,  I n c .  - V .  

Ba r low ,  348 So. 2d 63 ,  64 ( F l a .  1st DCA 

Thus ,  t h e  c o n t i n u o u s  n e g o t i a t i o n  r e q u i r e m e n t  is 
v i t i a t e d  whe re  t h e  se l ler  and b u y e r  e x c l u d e  t h e  
b r o k e r ,  and t h e  b r o k e r  need o n l y  e s t a b l i s h  t h a t  t h e  
se l le r  and b u y e r  d e a l t  him o u t .  While w e  acknowledge  
t h a t  s u c h  d e s c r i p t i v e  t e r m s  a s  "secret ,  I' 
" c l a n d e s t i n e , "  and " c o n s p i r a t o r i a l n  a r e  of t e n  found  i n  
t h e  b r o k e r  commiss ion  c a s e s ,  t h e  u s e  of  s u c h  t e r m s  
h a r d l y  e s t a b l i s h e s  an  a d d i t i o n a l  e l e m e n t  of a  b r o k e r ' s  
c a u s e  of  a c t i o n  f o r  a  commiss ion ,  t h a t  is ,  t h a t  t h e  
se l le r  and b u y e r  a c t e d  w i t h  bad m o t i v e s .  I n  o u r  v iew,  
t h e s e  terms, i n  t h i s  c o n t e x t ,  means n o t h i n g  more t h a n  
t h a t  t h e  b u y e r  h a s  n e g o t i a t e d  d i r e c t l y  w i t h  t h e  se l ler  
w i t h o u t  t h e  p a r t i c i p a t i o n  of  t h e  b r o k e r  who f i r s t  
c a l l e d  t h e  p r o p e r t y  t o  t h e  b u y e r ' s  a t t e n t i o n ;  t h i s  
n e g o t i a t i o n  is c a l l e d  " s e c r e t , "  " c l a n d e s t i n e , "  and 
" c o n s p i r a t o r i a l "  b e c a u s e  o n l y  t h e  b u y e r  and se l ler  are 
i n  on  it .  

W e  t h e r e f o r e  c o n c l u d e  t h a t  l i a b i l i t y  f o r  t h e  b r o k e r s '  
c m m i s s i o n  may b e  p r e d i c a t e d  on t h e  s i m p l e  f a c t  t h a t  
t h e  se l le r  and b u y e r ,  h a v i n g  been  b r o u g h t  t o g e t h e r  
w i t h  t h e  b r o k e r s ,  s t r i k e  t h e i r  own d e a l .  C o n t r a r y  t o  
t h e  t r i a l  c o u r t ,  w e  c o n c l u d e  t h a t  t h e r e  is no  need f o r  
c o n t i n u o u s  n e g o t i a t i o n s  t o  be conduc t ed  by o r  t h r o u g h  a  
b r o k e r  o n c e  t h e  b r o k e r  h a s  been  e x c l u d e d  by t h e  se l ler  
and  buye r .  A c c o r d i n g l y ,  w e  r e v e r s e  t h e  judgment  below 
w i t h  d i r e c t i o n s  t o  e n t e r  judgment  f o r  t h e  b r o k e r s . "  

3 ~ t  is a l s o  not t h e  l a w  of t h e  S t a t e  of F l o r i d a  t h a t  
b u y e r s  and sel lers  c a n  b e  l e t  o f f  t h e  hook f o r  a 
b r o k e r ' s  commiss ion  upon a  showing ,  i n  t h e  words  of  
t h e  d i s s e n t ,  " t h a t  t h e  b u y e r s  were, i n  good f a i t h ,  n o t  
i n t e r e s t e d  i n  The P r i n c e  A r t h u r  A p a r t m e n t s  when f i r s t  
shown t h e  p r o p e r t y  by t h e  b roke r s . . . and  t h a t  t h e y  o n l y  
l a t e r  became i n t e r e s t e d  i n  The P r i n c e  A r t h u r  when by 
h a p p e n s t a n c e  t h e y  were l e d  t o  t h e  se l le r ' s  agen t . . . . "  

To p e r m i t  s u c h  a d e f e n s e  t o  a  s u i t  f o r  a  b r o k e r ' s  
c m m i s s i o n  would be  v i r t u a l l y  t o  d o  away w i t h  t h e  
c a u s e  of  a c t i o n .  The l u d i c r o u s n e s s  of  t h e  " I  w a s n ' t  
i n t e r e s t e d "  d e f e n s e  is d e m o n s t r a t e d  i n  t h e  p r e s e n t  
c a s e  by t h e  f a c t  t h a t  t h e  Horns  were f i r s t  shown The 
P r i n c e  A r t h u r  by t h e  b r o k e r s  i n  December 1980 ,  bough t  
a n o t h e r  p r o p e r t y  ( t h e  G r e y s t o n e )  i n  F e b r u a r y  1981 ,  and 
c o n t r a c t e d  to  buy The P r i n c e  A r t h u r  i n  A p r i l  1981.  



SUMMARY OF ARGUMENT 

The d e c i s i o n  and o p i n i o n  of t h e  D i s t r i c t  Cour t  of Appeal  is 

n o t  i n  c o n f l i c t  w i t h  S h u l e r  v.  A l l e n ,  76 So. 2d 879 ( F l a .  1955)  

a n d  o t h e r  c a s e s  s i m i l a r l y  r e q u i r i n g  t h a t  c o n t i n u o u s  n e g o t i a t i o n s  

b e  i n i t i a t e d  by t h e  b r o k e r  and r e s u l t  i n  a  s a l e  of t h e  p r o p e r t y  i n  

o r d e r  f o r  t h e  b r o k e r  t o  be c o n s i d e r e d  t h e  p r o c u r i n g  c a u s e  of s a l e ,  

b e c a u s e  t h e  i n s t a n t  a p p e a l  r e q u i r e s  a p p l i c a t i o n  of an e x c e p t i o n  to  

t h a t  r u l e  of l aw which d i s p e n s e s  w i t h  t h e  c o n t i n u o u s  n e g o t i a t i o n  

r e q u i r e m e n t  where t h e  b r o k e r  h a s  been a c t u a l l y  o r  e f f e c t i v e l y  ex- 

c l u d e d  by t h e  se l ler  and /o r  buye r  from commencing o r  p a r t i c i p a t i n g  

i n  such  n e g o t i a t i o n s .  

The o p i n i o n  and d e c i s i o n  of t h e  T h i r d  D i s t r i c t  Cour t  of 

Appea l  is n o t  i n  c o n f l i c t  w i t h  t h e  c a s e  of F i r s t  R e a l t y  Corp.  of  

Boca Ra ton  v.  S t a n d a r d  S t e e l  T r e a t i n q  Co., 268 So. 2d 410 ( F l a .  

4 t h  D.C.A. 1 9 7 2 )  and c a s e s  s i m i l a r l y  h o l d i n g  t h a t  i n  o r d e r  t o  be 

c o n s i d e r e d  t h e  p r o c u r i n g  c a u s e  of s a l e  f o r  p u r p o s e s  of e s t a b l i s h -  



i n g  a  r i g h t  t o  a  commission t h e  b r o k e r  is n o t  r e q u i r e d  t o  have 

p a r t i c i p a t e d  i n  c o n t i n u o u s  n e g o t i a t i o n s  w i t h  t h e  se l ler  and buye r  

whe re  t h e  b r o k e r  h a s  been  e x c l u d e d  by t h e  p a r t i e s  f rom s u c h  

n e g o t i a t i o n s .  

F i r s t  R e a l t y  Corp. o f  Boca Ra ton  v. S t a n d a r d  S t e e l  T r e a t i n g  

Co., 268 So. 2d 410 ( F l a .  4 t h  D.C.A. 1 9 7 2 )  is e n t i r e l y  c o n s i s t e n t  

w i t h  t h e  D i s t r i c t  C o u r t  of Appea l s  d e t e r m i n a t i o n  and h a s  been 

c i t e d  i n  t h e  o p i n i o n  a s  a  p a r t  of t h e  l e g a l  b a s i s  f o r  t h e  D i s t r i c t  

C o u r t  of A p p e a l ' s  c o n c l u s i o n  t h a t  t h e  t r i a l  c o u r t  a p p l i e d  an in- 

c o r r e c t  r u l e  of l aw  i n  r e n d e r i n g  i ts f i n a l  judgment f o r  t h e  

d e f e n d a n t s .  

The T h i r d  D i s t r i c t  C o u r t  of Appeal  i n  d e t e r m i n i n g  t h e  r e s u l t  

i n  t h i s  c a u s e  a p p l i e d  t h e  f a c t u a l  d e t e r m i n a t i o n s  and f i n d i n g s  of 

t h e  t r i a l  c o u r t  and a p p l i e d  them t o  t h e  c o r r e c t  r u l e s  of law. A t  

n o  p o i n t  i n  t h e  c o u r s e  of a p p e l l a t e  r e v i e w  d i d  t h e  D i s t r i c t  C o u r t  

o f  Appea l  r ewe igh  o r  r e e v a l u a t e  t h e  e v i d e n c e  c o n s i d e r e d  by t h e  

t r i a l  c o u r t .  

Thus ,  t h e  l e g a l  p o s i t i o n  adop ted  by t h e  P e t i t i o n e r s  r e g a r d -  

i n g  c o n f l i c t  w i t h  De lgado  v. S t r o n g ,  360 So. 2d 7 3  ( F l a .  1 9 7 8 )  and 

c a s e s  s i m i l a r l y  h o l d i n g  is f a l l a c i o u s .  

P e t i t i o n e r s  have  s o u g h t  r e v i e w  of a  d e c i s i o n  r e n d e r e d  by t h e  

T h i r d  D i s t r i c t  C o u r t  of Appeal  which r e v e r s e d  t h e  t r i a l  c o u r t  upon 



a  d e t e r m i n a t i o n  t h a t  t h e  t r i a l  judge  a p p l i e d  an e r r o n e o u s  r u l e  of 

l a w  i n  h i s  d e c i s i o n  t o  e n t e r  judgment a g a i n s t  Responden t s .  The 

D i s t r i c t  C o u r t  of A p p e a l ' s  o p i n i o n  r e f l e c t s  a  c o r r e c t  a n a l y s i s  and 

a p p l i c a t i o n  of c o n t r o l l i n g  a u t h o r i t y  and t h e r e f  ore t h e  d e c i s i o n  of 

t h e  T h i r d  D i s t r i c t  C o u r t  of Appea l  s h o u l d  be a f f i r m e d .  

ARGUMENT 

THE DECISION OF THE COURT OF APPEAL DOES NOT CONFLICT WITH 
SHULER V. ALLEN, 76 So.  2d 879  (FLA. 1 9 5 5 )  AND OTHER CASES 
SIMILARLY HOLDING THAT CONTINUOUS NEGOTIATIONS BETWEEN THE SELLER 
AND BUYER, INITIATED BY THE BROKER, ARE A PREREQUISITE TO 
ESTABLISHING A BROKER'S ENTITLEMENT TO A COMMISSION AS THE 
PROCURING CAUSE OF SALE. 

P e t i t i o n e r s  c i t e  t h e  Supreme C o u r t  of F l o r i d a ' s  d e c i s i o n  i n  

S h u l e r  v. A l l e n ,  76 So. 2d 879 ( F l a .  1 9 5 5 )  f o r  t h e  l e g a l  

p r o p o s i t i o n  t h a t  a  b r o k e r  can  o n l y  be c o n s i d e r e d  a s  t h e  p r o c u r i n g  

c a u s e  of s a l e ,  t h e r e b y  e a r n i n g  a  commiss ion ,  i f  he  h a s  i n i t i a t e d  

and  p a r t i c i p a t e d  i n  c o n t i n u o u s  n e g o t i a t i o n s  be tween  t h e  se l ler  and 

b u y e r  which  t h e r e a f t e r  c o n c l u d e  i n  a  s a l e  of t h e  p r o p e r t y  i n  

q u e s t i o n .  P e t i t i o n e r s  a r g u e  t h a t  t h e  r u l e  is a b s o l u t e ,  t h a t  no  

e x c e p t i o n s  e x i s t ,  e v e n  whe re  t h e  b r o k e r  is a c t u a l l y  o r  e f f e c t i v e l y  

e x c l u d e d  f rom i n i t i a t i n g  o r  p a r t i c i p a t i n g  i n  s u c h  n e g o t i a t i o n s  a s  

a  r e s u l t  of c o n d u c t  by t h e  se l ler  and /o r  buye r .  

S i m p l y  s t a t e d ,  P e t i t i o n e r s '  r e l i a n c e  on S h u l e r  v. A l l e n  

( s u p r a )  is b o t h  a r t i f i c i a l  and m i s p l a c e d .  F i r s t ,  S h u l e r  v .  A l l e n  

s p e c i f i c a l l y  c o n f r o n t s  o n l y  t h e  f a c t u a l  s c e n a r i o  i n  which  a  b r o k e r  

i s  g i v e n  t h e  o p p o r t u n i t y  t o  engage  i n  c o n t i n u o u s  n e g o t i a t i o n s  w i t h  

t h e  se l le r  and b u y e r  and e i t h e r  f a i l s  t o  d o  so o r  a l l o w s  s u c h  



n e g o t i a t i o n s  t o  l a p s e  t o  a  s t a t e  whereby no ag reemen t  f o r  s a l e  of 

t h e  p r o p e r t y  may be r e a c h e d .  

T o  a d o p t  t h e  a b s o l u t e  r e q u i r e m e n t  of c o n t i n u o u s  n e g o t i a -  

t i o n s  -- even  where  t h e  b r o k e r  h a s  been  e x c l u d e d  from t h e  

n e g o t i a t i o n s  -- would s a n c t i o n  an "open d o o r "  f o r  f r a u d  by which 

p a r t i e s  c o u l d  a v o i d  compensa t ing  r e a l  e s t a t e  b r o k e r s ,  and would 

t h e r e b y  be m o t i v a t e d  t o  d o  so, by e x c l u d i n g  them from 

p a r t i c i p a t i n g  i n  such  n e g o t i a t i o n s .  

Such  was n o t  t h e  i n t e n t ,  d e s i r e  or aim f o r  which t h e  r u l e  i n  

S h u l e r  v. A l l e n  ( s u p r a )  was c r a f t e d .  To t h e  c o n t r a r y ,  S h u l e r  - v. 

A l l e n  s p e c i f i c a l l y  h o l d s  t h a t  a  b r o k e r  w i l l  be e n t i t l e d  to  a  

commiss ion  e v e n  though  t h e  b u y e r  and se l ler  consummate t h e  

t r a n s a c t i o n  on terms d i f f e r e n t  from t h o s e  i n  t h e  o r i g i n a l  l i s t i n g  

ag reemen t .  S h u l e r  v .  A l l e n  s i m p l y  r e q u i r e s  t h e  b r o k e r  t o  i n i t i a t e  

a n d  p a r t i c i p a t e  i n  c o n t i n u o u s  n e g o t i a t i o n s  between t h e  sel ler  and 

b u y e r  where  h e  is g i v e n  t h e  o p p o r t u n i t y  t o  d o  so. 

Numerous c o u r t s  i n  t h i s  S t a t e  have  h e l d  t h a t  t h e  r u l e  of 

S h u l e r  v. A l l e n  is s u b j e c t  t o  t h e  e x c e p t i o n  of e x c l u s i o n  of t h e  

b r o k e r  f rom n e g o t i a t i o n s  by t h e  se l ler  and /o r  buye r .  

I n  t h i s  c o n n e c t i o n ,  see A l c o t t  v. Waqner, 328 So. 2d 549 

( F l a .  4 t h  D.C.A. 1 9 7 6 ) ;  B e r m i l  v. Sawyer ,  353 So. 2d 579  ( F l a .  3 r d  

D.C.A. 1 9 7 7 ) ;  B randenburg  I n v e s t m e n t  C o r p o r a t i o n  v. F a r r e l  R e a l t y ,  

I n c . ,  463 So. 2d 558  ( F l a .  2nd D.C.A. 1 9 8 5 ) ;  G ibbs  v. G i b b s ,  296 

So. 2d 613 ( F l a .  1st D.C.A. 1 9 7 4 ) ;  R e a l t y  M a r t s  I n t e r n a t i o n a l ,  

I n c .  v. Bar low,  348 So. 2d 6 3  ( F l a .  1st D.C.A. 1 9 7 7 )  and C r y s t a l  



R i v e r  ~ n t e r p r i s e s ,  I n c .  v .  N a s i ,  I n c . ,  418 So. 2d 1038 ( F l a .  5 t h  

D.C.A. 1 9 8 2 ) .  

T h i s  C o u r t  i n  T a y l o r  v .  Dorsey, 19 So. 2d 876 ( F l a .  1 9 4 4 )  

c l e a r l y  embraced t h e  c o n c e p t  t h a t  where t h e  b r o k e r  h a s  b r o u g h t  t h e  

b u y e r  and s e l l e r  t o g e t h e r ,  and h a s  been t h e r e a f t e r  p r e v e n t e d  from 

e n g a g i n g  i n  n e g o t i a t i o n s  w i t h  t h e  p a r t i e s ,  he w i l l  n e v e r t h e l e s s  be 

e n t i t l e d  t o  a  commission where  n e g o t i a t i o n s  c u l m i n a t e  i n  a  s a l e  of 

t h e  p r o p e r t y .  

The v a r i o u s  d i s t r i c t  c o u r t  of a p p e a l  d e c i s i o n s  s u c h  a s  G i b b s  

v .  G i b b s ,  296 So. 2d 613  ( F l a .  1st D.C.A. 1 9 7 4 ) ;  Mellet v .  Henry,  

1 0 8  So.  2d 69 ( F l a .  3 r d  D.C.A. 1 9 5 9 ) ;  R e a l t y  M a r t s  I n t e r n a t i o n a l ,  

I n c .  v .  Bar low,  348 So. 2d 6 3  ( F l a .  1st D.C.A. 1 9 7 7 )  and C r y s t a l  

R i v e r  E n t e r p r i s e s ,  I n c .  v .  N a s i ,  I n c . ,  418 So. 2d 1038 ( F l a .  5 t h  

D.C.A. 1 9 8 2 ) ,  have a p p l i e d  t h e  l e g a l  c o n c e p t  of p r o c u r i n g  c a u s e  a s  

announced i n  T a y l o r  v .  Dor sey ,  ( s u p r a )  , so a s  t o  avo id  a  r e s u l t  i n  

which f r a u d u l e n t  c o n d u c t  by t h e  se l l e r  and /o r  b u y e r  w i l l  d e p r i v e  

t h e  b r o k e r  of  h i s  r i g h t f u l  compensa t ion .  C l e a r l y ,  T a y l o r  v .  

Dorsey  and i ts p rogeny  r e c o g n i z e d  t h e  n e c e s s i t y  of p r o t e c t i n g  

b r o k e r s  f rom f r a u d  or c o l l u s i o n  i n v o l v i n g  s e l l e r s  and b u y e r s ,  a s  

was s e l f - e v i d e n t  f rom t h e  m a j o r i t y  o p i n i o n  of t h e  D i s t r i c t  C o u r t  

o f  Appea l  i n  i ts r e p u d i a t i o n  of t h e  "I w a s n ' t  i n t e r e s t e d "  d e f e n s e  

p r o f  e r r e d  by t h e  d i s s e n t i n g  J u d g e .  

I t  s h o u l d  be  emphas i zed  t h a t  S h u l e r  v .  A l l e n ,  ( s u p r a )  was 

d e c i d e d  on a  set  of f a c t s  i n v o l v i n g  a  w r i t t e n  l i s t i n g  agreement  

be tween  t h e  s e l l e r  and t h e  b r o k e r  u n d e r  which t h e  b r o k e r  had 



engaged  i n  i n i t i a l  n e g o t i a t i o n s  b u t  had abandoned  f u r t h e r  e f f o r t s  

t o  c o m p l e t e  t h e  n e g o t i a t i o n s  d e s p i t e  c i r c u m s t a n c e s  i n d i c a t i n g  a 

p o t e n t i a l  t r a n s a c t i o n  c o u l d  be consummated. 

The f a c t s  i n v o l v e d  i n  t h e  i n s t a n t  case e s t a b l i s h  t h a t  t h e  

b u y e r s  m i s l e a d i n g l y  i n f o r m e d  t h e  b r o k e r  t h a t  t h e y  had no i n t e r e s t  

i n  p u r c h a s i n g  t h e  P r i n c e  A r t h u r  A p a r t m e n t s ,  and t h e r e u p o n  a f t e r  

d i s c o v e r i n g  who t h e  owner  was, communicated d i r e c t l y  w i t h  h i s  

a g e n t  i n  o r d e r  t o  c o m p l e t e  t h e  " d e a l . n  O b v i o u s l y ,  t h e  r u l e  of law 

c r a f t e d  i n  S h u l e r  v.  A l l e n ,  76 So. 2d 879  ( F l a .  1 9 5 5 )  is n o t  

a p p l i c a b l e  t o  t h e  c o n t r o l l i n g  f a c t s  i n  t h i s  case. 

I n  summary, t h e  f u n d a m e n t a l  l e g a l  and f a c t u a l  d i s t i n c t i o n s  

announced  i n  S h u l e r  v .  A l l e n ,  ( s u p r a )  and S h e l d o n  G r e e n e  & 

Associates v.  R o s i n d a  I n v e s t m e n t s ,  N.V., 475  So.  2d 9 2 5  ( F l a .  3d 

D.C.A. 1 9 8 5 )  c l e a r l y  e s t a b l i s h  t h a t  no c o n f l i c t  e x i s t s  be tween  t h e  

r e s p e c t i v e  d e c i s i o n s .  

THE DECISION OF THE COURT OF APPEAL D3ES NOT CONFLICT WITH 
FIRST REALTY CORP. OF BOCA RATON V. STANDARD STEEL TREATING CO., 
268 So.  2d 410 (FLA. 4 t h  D.C.A. 1 9 7 2 ) ,  AND OTHER DECISIONS W H I C H  
HOLD THAT THE BROKER TO BE DEEMED THE PROCURING CAUSE OF SALE NEED 
NOT PARTICIPATE I N  CONTINUOUS NEGOTIATIONS WITH THE SELLER AND 
BUYER, WHERE THE BROKER HAS BEEN ACTUALLY OR EFFECTIVELY EXCLUDED 
B Y  THE PARTIES FROM SUCH NEGOTIATIONS. 

A s  a p r i m a r y  t h r u s t  o f  t h e  P e t i t i o n e r s '  a t t a c k  on t h e  

D i s t r i c t  C o u r t  o f  A p p e a l ' s  d e c i s i o n  i n  t h e  i n s t a n t  c a u s e  t h e y  have  

a d o p t e d  t h e  v i ew  t h a t  t h e  d e c i s i o n  of t h e  F o u r t h  D i s t r i c t  C o u r t  of 

A p p e a l  i n  F i r s t  R e a l t y  Corp.  o f  Boca R a t o n  v.  S t a n d a r d  S t e e l  



T r e a t i n q  Company, 268 So. 2d 410 ( F l a .  4 t h  D.C.A. 1 9 7 2 )  d i r e c t l y  

c o n f l i c t s  w i t h  t h e  l e g a l  p r i n c i p l e s  s t a t e d  i n  t h e  T h i r d  D i s t r i c t  

C o u r t  of A p p e a l ' s  o p i n i o n  i n  S h e l d o n  Greene  & A s s o c i a t e s  v. 

R o s i n d a  I n v e s t m e n t s ,  N.V.,  475 So. 2d 925  ( F l a .  3 r d  D.C.A. 1 9 8 5 ) .  

C o n t r a r y  t o  P e t i t i o n e r s '  a s s e r t i o n ,  however ,  F i r s t  R e a l t y  

Corp.  o f  Boca Ra ton  ( s u p r a )  is harmonious  and c o n s i s t e n t  w i t h  t h e  

d e c i s i o n  unde r  r e v i e w  and was c i t e d  by t h e  D i s t r i c t  C o u r t  of 

Appea l  i n  t h e  body of i ts o p i n i o n  f o r  t h e  p r o p o s i t i o n  t h a t  t h e  

b r o k e r  is n o t  r e q u i r e d  t o  engage  i n  c o n t i n u o u s  n e g o t i a t i o n s  

be tween  t h e  p a r t i e s  where  one  or  b o t h  of t h e  p a r t i e s  have  

c l a n d e s t i n e l y  e x c l u d e d  t h e  b r o k e r  by d e a l i n g  d i r e c t l y  w i t h  one  

a n o t h e r .  

F r a n k l y ,  i t  is d i f f i c u l t  to  u n d e r s t a n d  t h e  r e a l  b a s i s  of 

P e t i t i o n e r s '  l e g a l  a n a l y s i s  i n  i ts  I n i t i a l  B r i e f  i n  v iew of t h e  

i n c o n s i s t e n t  l e g a l  a rgumen t s  o f f e r e d  i n  s u p p o r t  of S h u l e r  v. A l l e n  

( s u p r a )  and F i r s t  R e a l t y  Corp.  o f  Boca Ra ton  ( s u p r a ) .  The two 

l e g a l  p o s i t i o n s  a d o p t e d  by P e t i t i o n e r s  a r e  d i a m e t r i c a l l y  o p p o s i t e :  

o n e  a rgument  r e q u i r e s  a b s o l u t e  a d h e r e n c e  t o  t h e  c o n t i n u o u s  

n e g o t i a t i o n  r u l e  w h i l e  t h e  s econd  s u p p o r t s  t h e  e x c e p t i o n  i n  

i n s t a n c e s  where  t h e  b r o k e r  is e x c l u d e d .  

I f  P e t i t i o n e r s  a r e  s e e k i n g  t o  a r g u e  a  c o n f l i c t  between t h e  

i n s t a n t  c a u s e  and F i r s t  R e a l t y  Corp.  of Boca Ra ton  ( s u p r a )  on t h e  

b a s i s  t h a t  p u r p o s e f u l  e x c l u s i o n  of t h e  b r o k e r  by t h e  se l l e r  and 

t h e  b u y e r  is n e c e s s a r y ,  t h a t  p o s i t i o n  is s i m p l y  n o t  s u p p o r t e d  by 

F i r s t  R e a l t y  Corp.  of Boca R a t o n ,  no r  by any  of t h e  c a s e s  c i t e d  

t h e r e i n .  

A s  P e t i t i o n e r s  c a n d i d l y  s t a t e  i n  t h e i r  I n i t i a l  B r i e f :  



"On t h e  o t h e r  hand c o u r t s  a r e  n o t  d i s p o s e d  t o  a l l o w  a  
b r o k e r ' s  u n d e r t a k i n g  t o  be d e f e a t e d  by f r a u d  o r  in- 
e q u i t a b l e  conduc t  on t h e  p a r t  of h i s  p r i n c i p a l ,  where- 
by  t h e  p r i n c i p a l  would p ro f  it  by t h e  b r o k e r ' s  s e r v i c e  
and  a t  t h e  same t i m e  evade  a  j u s t  l i a b i l i t y  to  make 
due  compensa t ion ."  

( P e t i t i o n e r s '  I n i t i a l  B r i e f  a t  P. 1 5 )  

But  P e t i t i o n e r s  have  misapprehended  t h e  a p p l i c a b l e  r u l e s  of 

l a w  w i t h  r e s p e c t  t o  a  p u r p o r t e d  r e q u i r e m e n t  t h a t  t h e  b r o k e r  must 

b e  i n v o l v e d  i n  some c o n t i n u o u s  n e g o t i a t i o n s  between t h e  buyer  and 

s e l l e r ,  even  where t h e  b r o k e r  is m i s l e a d i n g l y  t o l d  t h a t  no  

n e g o t i a t i o n s  a r e  n e c e s s a r y  or p o s s i b l e  because  t h e  buye r  h a s  no 

i n t e r e s t  i n  p u r c h a s i n g  t h e  p r o p e r t y  i n  q u e s t i o n .  I n  t h i s  r e g a r d  

t h e  Supreme C o u r t ' s  d e c i s i o n  i n  E s t e s  v. Moylan, 94 So. 2d 362 

( F l a .  1 9 5 7 )  is  b o t h  i l l u s t r a t i v e  and a p p r o p r i a t e .  

I n  E s t e s  t h i s  C o u r t  r a t i f i e d  and conf i rmed  t h e  l e g a l  

p r i n c i p l e  t h a t  a  b r o k e r  w i l l  be deemed t h e  p r o c u r i n g  c a u s e  of s a l e  

and t h e r e f o r e  w i l l  be  e n t i t l e d  t o  a  commission,  e v e n  i n  t h e  

a b s e n c e  of c o n t i n u o u s  n e g o t i a t i o n s ,  where t h e  l a c k  of s u c h  

n e g o t i a t i o n s  is d i r e c t l y  a t t r i b u t a b l e  t o  conduc t  of a  p a r t y  t o  t h e  

t r a n s a c t i o n  which is e i t h e r  f r a u d u l e n t  o r  i n e q u i t a b l e  and which is 

c a l c u l a t e d  t o  a v o i d  t h e  payment of a  b r o k e r a g e  commission.  

Rased on t h e  f o r e g o i n g ,  no  c o n t i n u o u s  n e g o t i a t i o n s  were 

r e q u i r e d  i n  t h e  c a s e  a t  b a r  and a s  s u c h ,  t h e  f a c t u a l  d e t e r m i n a t i o n  

a s  t o  t h e  e x i s t e n c e  of c o n t i n u o u s  n e g o t i a t i o n  was u n n e c e s s a r y  and 

i r r e l e v a n t .  



I n  an a t t e m p t  t o  f o r e c a s t  a  " c loud  of doom" r e s u l t i n g  from 

t h e  D i s t r i c t  C o u r t  of A p p e a l ' s  d e c i s i o n  i n  t h i s  c a u s e ,  P e t i t i o n e r s  

a r g u e  t h a t  t h e  C o u r t  h a s  g i v e n  b i r t h  t o  new c a s e  law which c r e a t e s  

a n  i r r e b u t a b l e  p r e s u m p t i o n  t h a t  a  buye r  who c l a i m s  no i n t e r e s t  i n  

a  p a r t i c u l a r  p i e c e  of p r o p e r t y ,  and who l a t e r ,  p u r c h a s e s  it  

w i t h o u t  t h e  b r o k e r ' s  i nvo lvemen t ,  w i l l  n e v e r t h e l e s s  be deemed t h e  

p r o c u r i n g  c a u s e  of s a l e  t h e r e b y  e a r n i n g  a  commission.  

T h i s  c o n c l u s i o n ,  and t h e  "p re sumpt ion"  which s p r i n g s  from i t ,  

i s  w i t h o u t  a n y  l o g i c a l  b a s i s .  To t h e  c o n t r a r y ,  t h e  D i s t r i c t  

C o u r t ' s  d e c i s i o n  i n v o l v e s  a p p l i c a t i o n  of e x i s t i n g  c a s e  law t o  

r e a c h  a  c o n c l u s i o n  b o t h  s u p p o r t e d  and j u s t i f i e d  by s t a r e  d e c i s i s ,  

l o g i c  and common s e n s e .  

The r u l e  of law t o  which P e t i t i o n e r  r e f e r s ,  namely 

" ( T h a t )  a  b r o k e r  h a s  done a l l  he is r e q u i r e d  to d o  and 
i s  e n t i t l e d  t o  a  commission where  he  h a s  shown t h e  
b u y e r  t h e  p r o p e r t y  b u t  makes no  f u r t h e r  e f f o r t s  
b e c a u s e  an  i n i t i a l  p u r c h a s e  o f f e r  is r e j e c t e d  o r  t h e  
b u y e r  e x p r e s s e s  no i n t e r e s t  i n  t h e  p r o p e r t y . "  
S h e l d o n  Greene  & A s s o c i a t e s  v. Ros inda  I n v e s t m e n t s ,  
N.V., 475 So. 2d a t  928 (Appendix a t  A3) .  

i s  c l e a r l y  an a p p l i c a t i o n  of t h e  "pu rpose£  u l  e x c l u s i o n "  e x c e p t i o n  

u n d e r  F i r s t  R e a l t y  Corp.  o f  Boca R a t o n ,  ( s u p r a )  and t h i s  C o u r t ' s  

" d e c e i t f u l  c o n d u c t "  r u l i n g  i n  E s t e s  v. Myolan, 94 So. 2d 362 ( F l a .  

1 9 5 7 ) .  

F u r t h e r m o r e  t h e  l a n g u a g e  employed by t h e  D i s t r i c t  C o u r t  of 

Appea l ,  a s  quo ted  above ,  r e q u i r e d  t h a t  t h e  b u y e r  s i m p l y  " t e l l  t h e  

t r u t h w  t o  t h e  b r o k e r  a s  t o  h i s  d e s i r e  o r  d e c i s i o n  r e g a r d i n g  t h e  



i n t e r e s t  h e  or  s h e  may h a v e  w i t h  r e s p e c t  t o  a  p a r t i c u l a r  p a r c e l  of 

r e a l  e s t a t e .  O b v i o u s l y ,  i f  t h e  b u y e r  c l a i m s  no i n t e r e s t ,  t h e n  t h e  

b r o k e r  c a n n o t  l o g i c a l l y  assume t h a t  t h e r e  e x i s t s  a  need  t o  

commence n e g o t i a t i o n s  b e t w e e n  t h e  b u y e r  and s e l l e r .  

I t  s h o u l d  be  remembered t h a t  t h e  t r i a l  j u d g e  made a  f i n d i n g  

o f  f a c t  t h a t  t h e  H o r n s '  v e r s i o n  o f  t h e  f a c t s  was " a  l i t t l e  

i n c r e d i b l e "  ( T r a n s c r i p t  a t  3 8 9 )  and  t h a t  t h e i r  t e s t i m o n y  was n o t  

b e l i e v a b l e  as it r e l a t e d  t o  t h e i r  h a v i n g  e v e r  m e t  M r .  R a s t a c k y ,  o r  

h a v i n g  been  shown t h e  P r i n c e  A r t h u r  A p a r t m e n t s  by t h e  b r o k e r s ,  and 

a s  t o  t h e i r  p r o f e s s e d  l a c k  of i n t e r e s t  i n  t h e  p r o p e r t y  u n t i l  t h e  

" f a c e  t o  f a c e "  m e e t i n g  w i t h  S a d r u  E s m a i l .  ( T r a n s c r i p t  a t  3 9 1 ) .  

T h u s ,  f o r  p u r p o s e s  of  d e t e r m i n i n g  w h e t h e r  t h e  b r o k e r s  had 

b e e n  e x c l u d e d ,  t h e  f i n d i n g s  of  f a c t  by t h e  t r i a l  c o u r t  b o t h  

e x p r e s s l y  and i m p l i e d l y  make s u c h  a  f i n d i n g .  ( T r a n s c r i p t  a t  

3 9 1 ) .  

T h e r e f o r e ,  t h e  d e c i s i o n  r e n d e r e d  by t h e  D i s t r i c t  C o u r t  i n  

t h i s  c a u s e  is p r e m i s e d  on c o n s i d e r a t i o n s  of  e x i s t i n g  l a w ,  common 

s e n s e ,  b u s i n e s s  r e a l i t y  and an  e x p r e s s e d  d e s i r e  by F l o r i d a  C o u r t s  

t o  p r e v e n t  f r a u d  and d e c e i t  f rom c a u s i n g  a n  i n e q u i t a b l e  r e s u l t  -- 
t h e  d e p r i v a t i o n  o f  a  b r o k e r ' s  r i g h t  t o  a commiss ion .  

The  r u l e  o f  l a w  s t a t e d  i n  S h u l e r  v. A l l e n ,  76 So.  2d 8 7 9  

( F l a .  1 9 5 5 )  i s  n o t  d i s t u r b e d  by t h e  T h i r d  D i s t r i c t ' s  d e c i s i o n ;  o n  

t h e  c o n t r a r y ,  i t  c o n f o r m s  t o  t h e  e x p r e s s  p o l i c y  of S h u l e r  ( s u p r a )  

p r o m o t i n g  f a i r n e s s  a n d  p r e v e n t i n g  m a n i f e s t  un j u s t i c e  and 

o p p r e s s i o n .  



THE DECISION OF THE COURT OF APPEAL DOES NOT CONFLICT WITH 
DELGADO V. STRONG, 360 So. 2d 73 ( F l a .  1 9 7 8 )  AND OTHER CASES 
SIMILARLY HOLDING THAT AN APPELLATE COURT MAY NOT SUBSTITUTE ITS 
JUDGMENT FOR THAT OF THE TRIAL COURT BY REEVALUATING THE EVIDENCE 
ON APPEAL. 

A r e v i e w  and a n a l y s i s  of t h e  d e c i s i o n  r e n d e r e d  by t h e  T h i r d  

D i s t r i c t  C o u r t  of  Appeal  i n  t h i s  c a u s e  c l e a r l y  r e v e a l s  t h a t  a  

c a r e f u l  i n s p e c t i o n  of t h e  t r a n s c r i p t  of t h e  t r i a l  was made by t h e  

D i s t r i c t  C o u r t  p r i o r  t o  t h e  p r e p a r a t i o n  of  i ts  o p i n i o n ,  and 

e s t a b l i s h e s  t h a t  t h e  t r i a l  j udge  d e t e r m i n e d  t h a t  t h e  g r e a t e r  

w e i g h t  of  e v i d e n c e  s u p p o r t e d  t h e  b r o k e r ' s  v e r s i o n  of t h e  m a t e r i a l  

f a c t s  i n  i s s u e .  

A s  t h e  t r a n s c r i p t  p o i n t s  o u t ,  t h e  t r i a l  judge d e t e r m i n e d  t h a t  

t h e  Horns  were  shown t h e  P r i n c e  A r t h u r  A p a r t m e n t s  by t h e  

Responden t s -Broke r s  and t h a t  t h e  Horns '  v e r s i o n  of how t h e y  were 

i n t r o d u c e d  t o  t h e  p r o p e r t y  was,  i n  t h e  words of t h e  c o u r t ,  " a  

l i t t l e  i n c r e d i b l e . "  ( T r a n s c r i p t  a t  3 9 0 ) .  

I t  is c l e a r  t h a t  a s  t o  a l l  m a t e r i a l  f a c t u a l  d i s p u t e s  between 

t h e  Broke r s -Responden t s  and t h e  Horns ,  s u c h  d i s p u t e s  were r e s o l v e d  

i n  t h e  B r o k e r ' s  f a v o r .  ( T r a n s c r i p t  a t  3 9 1 ) .  T h e r e  e x i s t e d  no 

m a t e r i a l  f a c t u a l  d i s p u t e s  between t h e  s e l l e r ,  Ros inda  I n v e s t m e n t s ,  

N .V. and t h e  Broke r s -Responden t s .  

I t  was s t i p u l a t e d  t h a t  Ros inda  I n v e s t m e n t s ,  N. V. ,  t h r o u g h  

t h e i r  a u t h o r i z e d  a g e n t ,  S a d r u  E s m a i l ,  g a v e  an o r a l  open l i s t i n g  to  

t h e  b r o k e r  and it was e s t a b l i s h e d  by t h e  t r i a l  c o u r t  t h a t  B a s t a c k y  

showed t h e  P r i n c e  A r t h u r  t o  t h e  Horns  w i t h  t h e  f u l l  knowledge of 



t h e  o w n e r ' s  owsite manager .  ( T r a n s c r i p t  a t  7  1. S a d r u  Esma i l  had 

r e q u e s t e d  M r .  B a s t a c k y  o n l y  to  i n f o r m  him of i n d i v i d u a l s  shown t h e  

p r o p e r t y  i n  t h e  e v e n t  t h e  p r o s p e c t i v e  p u r c h a s e r  was i n t e r e s t e d  i n  

mak ing  an o f f e r  to  p u r c h a s e .  ( T r a n s c r i p t  a t  2 5 ) .  

Based  on t h e  f o r e g o i n g ,  t h e  D i s t r i c t  C o u r t  of Appea l  a p p l i e d  

t h e  s t i p u l a t e d ,  u n d i s p u t e d  or d e t e r m i n e d  f a c t s  t o  t h e  correct 

r u l e s  of l a w  r e a c h i n g  t h e  c o n c l u s i o n  t h a t  t h e  b r o k e r s ,  u n d e r  t h o s e  

f a c t s ,  were i n d e e d  t h e  p r o c u r i n g  c a u s e  of sa le .  

I t  is t h e r e f o r e  s e l f - e v i d e n t  t h a t  t h e  D i s t r i c t  C o u r t  of 

A p p e a l  n e i t h e r  r e e v a l u a t e d  n o r  r ewe ighed  t h e  e v i d e n c e  c o n s i d e r e d  

b y  t h e  t r i a l  c o u r t  a n d ,  h e n c e ,  no  c o n f l i c t  e x i s t s  be tween  t h e  

i n s t a n t  a p p e a l  and t h e  Supreme C o u r t ' s  d e c i s i o n  i n  D e l q a d o  v. 

S t r o n q ,  360 So.  2d 7 3  ( F l a .  1 9 7 8 ) .  



CONCLUSION 

Based on t h e  f o r e g o i n g ,  t h e  d e c i s i o n  of t h e  T h i r d  D i s t r i c t  

C o u r t  of Appeal s h o u l d  be a f  f  i rmed.  
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