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SUMMARY OF ARGUMENT 

By i n f e r r i n g  f r o m  c e r t a i n  comments made by t h e  

c i r c u i t  c o u r t  f o r m a l  and b i n d i n g  f i n d i n g s  o f  f a c t ,  a n d  by 

drawing a  f u r t h e r  i n f e r e n c e  from t h a t  i n f e r e n c e ,  t h e  d i s t r i c t  

c o u r t  o f  a p p e a l  p l a c e d  i t s e l f  i n  e x p r e s s  and d i r e c t  c o n f l i c t  

w i t h  t h o s e  c a s e s  w h i c h  h o l d  t h a t  a n  a p p e l l a t e  c o u r t  may 

n o t  s u b s t i t u t e  i t s  judgment  f o r  t h a t  o f  a  t r i a l  c o u r t  b y  

r e e v a l u a t i n g  t h e  e v i d e n c e ,  

By h o l d i n g  t h a t  t h e  i n t e n t i o n a l  e x c l u s i o n  o f  a  

broker by t h e  buyer and se l l e r  v i t i a t e s  t h e  need f o r  c o n t i n u o u s  

n e g o t i a t i o n s  i n  o r d e r  f o r  t h e  b r o k e r  t o  c o l l e c t  a  f e e ,  t h e  

d i s t r i c t  c o u r t  o f  a p p e a l  p l a c e d  i t s e l f  i n  e x p r e s s  and  d i r e c t  

c o n f l i c t  w i t h  t h o s e  c a s e s  which  h o l d  t h a t  t h e r e  mus t  b e  

c o n t i n u o u s  n e g o t i a t i o n s  c o n d u c t e d  by t h e  b r o k e r  i n  o r d e r  

f o r  t h e  b r o k e r  t o  c o l l e c t  a  fee,  

By h o l d i n g  t h a t  t h e  i n t e n t i o n a l  e x c l u s i o n  o f  a  

broker by t h e  buyer and se l l e r  v i t i a t e s  t h e  need f o r  c o n t i n u o u s  

n e g o t i a t i o n s  i n  o r d e r  f o r  t h e  b r o k e r  t o  c o l l e c t  a  f e e ,  and 

by s t a t i n g  t h a t  a  f e e  i s  d u e  t o  t h e  b r o k e r  a l t h o u g h  t h e  

buyer h a s  no i n t e r e s t  i n  t h e  p r o p e r t y  a t  t h e  t i m e  t h e  property 

is shown t o  t h e  buyer ,  t h e  d i s t r i c t  c o u r t  o f  a p p e a l  p l a c e d  

i t s e l f  i n  e x p r e s s  and d i r e c t  c o n f l i c t  w i t h  t h o s e  c a s e s  which 

ho ld  t h a t  t h e r e  must b e  c o n t i n u o u s  n e g o t i a t i o n s  f r o m  w h i c h  

t h e  b u y e r  a n d  s e l l e r  h a v e  p u r p o s e l y  e x c l u d e d  t h e  b r o k e r  

i n  o r d e r  f o r  t h e  b r o k e r  t o  c o l l e c t  a  f e e ,  



STATEMENT OF THE CASE AND OF THE FACTS 

Harry Horn and Sala Horn, his wife, pursuant to 

article V, section 3(b)(3), of the Florida Constitution, 

and Florida Rule of Appellate Procedure 9.030 (a) (2) (A) (iv) , 
petition the Supreme Court of Florida for review of the 

Third District Court of Appeal of Florida's decision in 

S ~ ~ ~ ~ Q ~ , S Z S S ~ ~ ~ A - A E S Q , C ~ B ~ - ~ ~ - X ~ ~ B Q S ~ ~ ~ ~ ~ ~ ~ E ~ S ~ ~ B ~ S - I ~ ~ ~ ~ Y ~ ~  

No. 84-857 (Fla. 3d DCA Aug. 13, 1985) (motion for rehearing 

denied Oct. 4, 1985). 

The petitioners, along with Rosinda Investments, 

N.V., a Netherlands Antilles corporation, were the defendants 

before the Circuit Court for Dade County, Florida, and the 

appellees before the Third District Court of Appeal of Florida. 

The respondents were the plaintiffs before the circuit court 

and the appellants before the district court of appeal. 

The appeal was from a final judgment by the circuit court 

sitting as the finder of fact in an action to recover brokerage 

commissions from the petitioners. The circuit court ruled 

in favor of the petitioners. The district court of appeal 

reversed the circuit court with directions to enter judgment 

for the respondents. 

In its final judgment, the circuit court found 

that under all of the circumstances 
[l] the Plaintiffs have failed to establish 
that they were the procuring cause of 
the sale, and [2] the Plaintiffs have 



f a i l e d  t o  p r o v e  t h a t  t h e r e  were cont inuing 
n e g o t i a t i o n s  b e t w e e n  t h e  s e l l e r  a n d  
p u r c h a s e r ,  c o n d u c t e d  b y  o r  t h r o u g h  t h e  
b r o k e r ,  and as s u c h  h a v e  f a i l e d  t o  meet 
t h e  t e s t  e n u n c i a t e d  b y  t h e  C o u r t  i n  
t h e  c a s e  o f  r ,  F l a .  76  
So.2d 879 (S.Ct. 1955)  . . . . 

(Appendix a t  14 . )  

E s s e n t i a l  t o  t h e  d i s t r i c t  c o u r t  of a p p e a l ' s  r e v e r s a l  

of t h e  c i r c u i t  c o u r t ,  i s  an  i n f e r e n c e  b y  t h e  d i s t r i c t  c o u r t  

o f  a p p e a l  t h a t  t h e  c i r c u i t  c o u r t  made a f i n d i n g  o f  f a c t  

t h a t  t h e  p e t i t i o n e r s  were i n i t i a l l y  shown c e r t a i n  c o m m e r c i a l  

r e a l  p r o p e r t y ,  known as t h e  P r i n c e  A r t h u r ,  by  a Mr. P o l l o c k ,  

an  a g e n t  of t h e  r e s p o n d e n t s .  (Appendix a t  2.1 The  d i s t r i c t  

c o u r t  o f  a p p e a l  d r e w  t h i s  i n f e r e n c e  f r o m  c e r t a i n  comments 

made by t h e  c i r c u i t  c o u r t  d u r i n g  t h e  c o u r s e  o f  t h e  t r i a l .  

( A p p e n d i x  a t  2 . )  The  f i n a l  j u d g m e n t  u n d e r  r e v i e w  b y  t h e  

d i s t r i c t  c o u r t  o f  a p p e a l ,  however, c o n t a i n e d  no  s u c h  f i n d i n g  

o f  f a c t .  ( A p p e n d i x  a t  14-15.) Indeed ,  t h e r e  was competent  

e v i d e n c e  b e f o r e  t h e  c i r c u i t  c o u r t  f r o m  w h i c h  t h e  c i r c u i t  

c o u r t  c o u l d  h a v e  f o u n d  t h a t  Mr. P o l l o c k  d i d  n o t  show t h e  

P r i n c e  A r t h u r  t o  t h e  p e t i t i o n e r s .  (Appendix a t  16-25.) 

A l s o  e s s e n t i a l  t o  t h e  d i s t r i c t  c o u r t  o f  a p p e a l ' s  

r e v e r s a l  of  t h e  c i r c u i t  c o u r t ,  i s  a f u r t h e r  i n f e r e n c e  d rawn  

b y  t h e  d i s t r i c t  c o u r t  o f  a p p e a l  f rom t h e  " f i n d i n g s  of  f a c tn  

t h a t  t h e  d i s t r i c t  c o u r t  o f  a p p e a l  i n f e r r e d  from t h e  comments  

made b y  t h e  c i r c u i t  c o u r t  d u r i n g  t h e  c o u r s e  o f  t h e  t r i a l .  



The district court of appeal inferred that the petitioners 

nmisleadinglyn informed the respondents that the petitioners 

"had no interest in purchasingn the Prince Arthur. (Appendix 

at 3.) The final judgment under review by the district 

court of appeal, however, contained no such finding of fact. 

(Appendix at 14-15.) Indeed, there was competent evidence 

before the circuit court from which the circuit court could 

have found that, not only had the petitioners never been 

shown the Prince Arthur by the respondents, but that the 

petitioners were, as a matter of fact, honestly not interested 

in any of the properties that actually were shown to the 

petitioners by the respondents. (Appendix at 16-25.) 

Also essential to the district court of appeal's 

reversal of the circuit courtf is a conclusion by the district 

court of appeal that the "correct rule of lawn is "that 

a broker, to be considered the 'procuring cause' of a sale, 

must have brought the purchaser and seller together and 

effected a sale through continuous negotiations inaugurated 

by him ~ n l s ~ i ~ t ~ e , ~ e l l s x ~ _ a n ~ ~ ~ u ~ e x ~ 6 ~ t ~ e n _ t i ; ~ u ~ l ~ ~ ~ ~ e x , ~ u d e  

k h e ~ h ~ o b ~ ~ , m d ~ ~ ~ e r _ e ~ ~ ~ ~ i t i a t e ~ t h e ~ n e e d ~ f o , ~ ~ ~ ~ o , n t , i u ~ o , ~ ~ ~ n e ~ Q : t i a ~  

ki~ns.~ (Appendix at 3.) 

Also essential to the district court of appeal's 

reversal of the circuit court, is a conclusion by the district 

court of appeal that "a broker has done all that he is required 



t o  d o  and i s  e n t i t l e d  t o  a  commission where he  h a s  shown 

t h e  buyer t h e  p rope r ty  b u t  makes no f u r t h e r  e f f o r t s  b e c a u s e  

an  i n i t i a l  purchase  o f f e r  is r e j e c t e d  o r  t h e  buyer exp res se s  

no i n t e r e s t  i n  t h e  proper ty . "  (Appendix a t  4 .1  

ARGUMENT 

THE DECISION OF THE THIRD DISTRICT COURT 
OF APPEAL OF FLORIDA I S  I N  EXPRESS AND 
D I R E C T  CONFLICT W I T H  QELS&BQ9YA-~,TBQ~SI 
360 SO. 2D 7 3  (FLA. 1 9 7 8 ) ,  A N D  THOSE 
OTHER CASES WHICH HOLD THAT AN APPELLATE 
COURT MAY NOT SUBSTITUTE ITS  J U D G M E N T  
FOR THAT OF A TRIAL COURT BY REEVALUATING 
THE EVIDENCE. 

By t a k i n g  c e r t a i n  comments made by t h e  c i r c u i t  

c o u r t  d u r i n g  t h e  c o u r s e  of  t h e  t r i a l  and  i n f e r r i n g  f r o m  

t h o s e  comments  f o r m a l  and b i n d i n g  f i n d i n g s  o f  f a c t ,  and 

by drawing a  f u r t h e r  i n f e r e n c e  f rom t h e  " f i n d i n g s  of  f a c t "  

t h a t  t h e  d i s t r i c t  c o u r t  of appeal  i n f e r r e d  from t h e  c i r c u i t  

c o u r t ' s  comments, t h e  d i s t r i c t  c o u r t  o f  a p p e a l ,  i n  e f f e c t ,  

r e w e i g h e d  t h e  e v i d e n c e  and s u b s t i t u t e d  i t s  judgment f o r  

t h a t  of t h e  c i r c u i t  c o u r t  on d i s p u t e d  i s s u e s  o f  f a c t .  I n  

d o i n g  t h e  d i s t r i c t  c o u r t  o f  a p p e a l  p l a c e d  i t s e l f  

e x p r e s s  and d i r e c t  c o n f l i c t  w i t h  Q e ; L Q a d g - , ~ ~ , S ~ x ~ ~ g ,  360 

So .  2d 7 3  ( F l a .  1 9 7 8 ) ,  and t h o s e  o t h e r  c a s e s  which  h o l d  

t h a t  an  a p p e l l a t e  c o u r t  may n o t  s u b s t i t u t e  i t s  j u d g m e n t  

f o r  t h a t  o f  a  t r i a l  c o u r t  by r e e v a l u a t i n g  t h e  e v i d e n c e .  



y,-pp-v-at&, 462 So.  2d 604  ( F l a .  2d DCA 1 9 8 5 ) ;  e e a k ~ n e - ~ ~  

eeakyne ,  460 So. 2d 582 ( F l a .  5 t h  DCA 1984) ;  G l g g g - ~ A - G h i ~ Q l ~  

& v _ i a L j = ~ ~ ~ , & ~ c , ~ ,  458 So. 2d 1186 (Fla .  1st DCA 1984); D,i.b?~iE.isd 

533 ( F l a .  4 t h  DCA 1984) . 

THE DECISION OF THE THIRD DISTRICT COURT 
OF APPEAL OF FLORIDA I S  I N  EXPRESS AND 
DIRECT CONFLICT WITH SHHLJ$,R--V-c-&LLEN, 
76 SO. 2D 8 7 9  (FLA. 1 9 5 5 ) ,  A N D  THOSE 
OTHER CASES W H I C H  HOLD THAT WHERE A 
BROKER HAS BROUGHT THE PARTIES TOGETHER 
A N D  THE SALE I S  EFFECTED AS A RESULT 
OF W-XTLNrLQrZSrZNEG9JAAATLQN S B ETWE E  N T  H E 
PART1 ES , INAUGURATED BY AND CQNQJJCCT_ED 
BX,TKEB,RQEER, THE BROKER WILL BE ENTITLED 
TO HIS COMMISSION EVEN THOUGH THE SALE 
EVENTUALLY CONSUMMATED I S  ON TERMS AND 
AT A PRICE DIFFERENT FROM THOSE I N  THE 
ORIGINAL LISTING OR UNDER THE ORIGINAL 
EMPLOYMENT. 

I n  i t s  d e c i s i o n ,  t h e  T h i r d  D i s t r i c t  C o u r t  o f  Appeal  

o f  F l o r i d a  s t a t e d  t h e  "cor rec t  r u l e  o f  l a w "  t o  b e  " t h a t  

a b r o k e r ,  t o  b e  c o n s i d e r e d  t h e  ' p r o c u r i n g  c a u s e '  o f  a sale,  

mus t  h a v e  b r o u g h t  t h e  p u r c h a s e r  a n d  s e l l e r  t o g e t h e r  a n d  

e f f e c t e d  a s a l e  t h r o u g h  c o n t i n u o u s  n e g o t i a t i o n s  i n a u g u r a t e d  

a n  ( A p p e n d i x  a t  3 . )  The  T h i r d  D i s t r i c t  C o u r t  o f  

A p p e a l  o f  F l o r i d a  f u r t h e r  s t a t e d ,  " [A] b r o k e r  h a s  done a l l  

t h a t  he  is r e q u i r e d  t o  d o  a n d  i s  e n t i t l e d  t o  a c o m m i s s i o n  



where he has shown t h e  buyer t h e  p rope r ty  bu t  makes  no fur ther  

e f f o r t s  because an i n i t i a l  purchase  o f f e r  is  r e j e c t e d  o r  t h e  

buyer exp res se s  no i n t e r e s t  i n  t h e  property." (Appendix a t  4.) 

The Supreme C o u r t  o f  F l o r i d a ,  i n  Shule~,~,-ALLen, 

76 So. 2d 879, 882 ( F l a .  1955)  ( emphas i s  a d d e d ) ,  h e l d  t h a t  

i f  t h e  b r o k e r  h a s  b r o u g h t  t h e  p a r t i e s  
t o g e t h e r  and  t h e  s a l e  i s  e f f e c t e d  a s  
a r e s u 1 t 0 f c _ ~ ~ , t - i ~ u ~ ~ ~ - n % g s - t - i a k i s m  
inaugurated by him, he w i l l  be n e v e r t h e l e s s  
e n t i t l e d  t o  h i s  commission even  though  
t h e  s a l e  e v e n t u a l l y  consummated i s  on 
t e r m s  and  a t  a p r i c e  d i f f e r e n t  f r o m  
t h o s e  i n  t h e  o r i g i n a l  l i s t i n g  o r  unde r  
t h e  o r i g i n a l  e m p l o y m e n t .  GQP,~~&QU 
n % g ~ t i a k i e n g ,  a s  used  i n  t h i s  d e c i s i o n ,  
and a s  r e f e r r e d  t o  i n  many o t h e r s ,  means 
E ~ J L ~ ~ B Y ~ O - U S - D S ~ Q ~ ~ ~ ~ ~ Q Q S  b  e t w e  e n  t h  e 
s e l l e r  a n d  t h e  p r o s p e c t i v e  p u r c h a s e r  
~ e n d u ~ ~ e d - h y - ~ h e - b z ~ h e ~  . 
The d e c i s i o n  of t h e  Third  Dis t r ic t  Court of Appeal 

of Florida is i n  exp res s  and d i r e c t  c o n f l i c t  w i th  t h e  d e c i s i o n  

o f  t h e  Supreme  C o u r t  o f  F l o r i d a  c i t e d  and q u o t e d  above.  

THE DECISION OF THE THIRD DISTRICT COURT 
OF APPEAL OF FLORIDA I S  I N  EXPRESS AND 
DIRECT COWL ICT WITH EI;EST-EEBL'EL,CaWa-QE 
BPCA--RET_QN-Y ~LS5AKDDrFKSLSLSTEEkkTBBB~NG 
Q ,  268 SO. 2D 410 (FLA. 4TH DCA 1972) ,  
AND THOSE OTHER CASES W H I C H  HOLD THAT 
WHERE A BROKER HAS BROUGHT THE PARTIES 
TOGETHER AND THE SALE I S  EFFECTED AS 
A RESULT OF GQXT-LNrZQYS,-NEGgxLA,TiTgM 
INAUGURATED BY THE BROKER, THE PARTIES 
CANNOT COMPLAIN THAT THE BROKER D I D  
NOT PARTICIPATE I N  THE CQNTLNrZQrZS,NEGQTI;A= 
2JQ-U W H E N  THE PARTIES HAVE ~ Q P B g , S - ~  
E&cZkUEQ-WEARQKEE F  RoM THE WKaUQC1S 



NEG9,TJATTLQN,S, BY DEAL I NG WITH ONE ANOTHER 
DIRECTLY AND I N  SECRET. 

I n  i ts  d e c i s i o n ,  t h e  Third  D i s t r i c t  Court of Appeal 

o f  F l o r i d a  s t a t e d  t h e  " c o r r e c t  r u l e  o f  l a w w  t o  b e  " t h a t  

a  b r o k e r ,  t o  b e  c o n s i d e r e d  t h e  'p rocur ing  cause '  of a  s a l e ,  

m u s t  have  b r o u g h t  t h e  p u r c h a s e r  and s e l l e r  t o g e t h e r  a n d  

e f f e c t e d  a  s a l e  t h r o u g h  cont inuous n e g o t i a t i o n s  inaugurated 

t , i ~ n g . "  (Appendix a t  3.) The Third  D i s t r i c t  Court  of Appeal 

o f  F l o r i d a  f u r t h e r  s t a t e d ,  "[A] b r o k e r  h a s  done a l l  t h a t  

he is requi red  t o  do and i s  e n t i t l e d  t o  a  commission where  

he  h a s  shown t h e  buye r  t h e  p r o p e r t y  b u t  makes no f u r t h e r  

e f f o r t s  b e c a u s e  an  i n i t i a l  p u r c h a s e  o f f e r  i s  r e j e c t e d  o r  

t h e  buye r  e x p r e s s e s  no i n t e r e s t  i n  t h e  proper ty . "  ( ~ p p e n d i x  

The F o u r t h  D i s t r i c t  C o u r t  o f  Appea l ,  i n  Ei1g.g 

B e a l t y _ C e r ~ , - ~ f  - ~ Q G B ~ B B ~ , O D ~ ~ ~ ~ ~ S ~ B I ! ~ ~ X ~ ~ & ~ ~ ~ L ~ T ~ ~ B & ~ ~ ~ U - C Z Q ~  

268 So. 2d 410, 412-13 (F l a .  4 th  DCA 1972) (emphasis added) ,  

held:  

I f  a  b r o k e r  h a s  b r o u g h t  t h e  p a r t i e s  
t o g e t h e r  and  a  s a l e  i s  e f f e c t e d  a s  a  
r e su l t  of con t irl~oy,s-~e_g~t,ia-t,i,o~~ inaugurated 
by t h e  b r o k e r ,  he w i l l  b e  e n t i t l e d  t o  
h i s  c o m m i s s i o n  e v e n  t h o u g h  t h e  s a l e  
is e v e n t u a l l y  consummated on d i f f e r e n t  
t e r m s  and a t  a  d i f f e r e n t  p r i c e .  S,hglgg 
y,-A&&e_n_, Fla.1955, 76 So.2d 879 . . . . 



[ I l f  t h e  t r i e r  o f  f a c t  d e t e r m i n e s  t h a t  
t h e r e  were cgntiau~us-neg~LiaLi~ns between 
t h e  buyer  and se l ler  fol lowing t h e  negot ia-  
t i o n s  inaugurated by [ t h e  broker]  . . . [ t h e  
b u y e r  a n d  s e l l e r ]  c a n n o t  c o m p l a i n  t h a t  
t h e  broker d i d  n o t  p a r t i c i p a t e  i n  n e g o t i a -  
t i o n s  when t h e y  h a v e  EUEPSS~JY,%BGJY~~~ 
t&--b_r;ker f r o m  t h e s e  n e g o t i a t i o n s  b y  
d e a l i n g  w i t h  o n e  a n o t h e r  d i r e c t l y  a n d  
i n  secret. [ C i t a t i o n s  o m i t t e d . ]  

Y ~ , ~ B ~ ~ ~ L , H , B ~ G ~ ~ K ~ - L Q c _ ~ ,  328 So. 2d 549 ( F l a .  4 t h  DCA 1 9 7 6 ) .  

The  d e c i s i o n  o f  t h e  T h i r d  Dis t r ic t  C o u r t  o f  Appeal 

of F l o r i d a  is i n  express  and d i r e c t  c o n f l i c t  w i t h  t h e  d e c i s i o n s  

t h e  F o u r t h  D i s t r i c t  C o u r t  o f  

and quo ted  above.  

A p p e a l  o f  F l o r i d a  c i t e d  



CONCLUSION 

The petitioners request that the Supreme Court 

of Florida extend its discretionary jurisdiction to this 

action and enter an order quashing the decision of the Third 

District Court of Appeal of Florida and reinstating the 

final judgment of the circuit court. 

Robert M. ~r/vin Jr. 
of the law firm of 
Ervin, Varn, Jacob 
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