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I N  THE FLORIDA SUPREME COURT 

STATE OF FLORIDA, 

P e t i t i o n e r ,  

v. 

JEFFREY WIMBERLY, 

R e s p o n d e n t .  

CASE NO. 6 7 , 8 4 7  

B R I E F  OF RESPONDENT ON THE MERITS 

I PRELIPIINARY STATEMENT 

R e s p o n d e n t  w a s  the defendant  i n  t h e  t r i a l  c o u r t ,  and the  

a p p e l l a n t  i n  t h e  D i s t r i c t  C o u r t .  T h e  par t ies  w i l l  be referred 

t o  a s  they  appear before t h i s  C o u r t .  A t t a c h e d  hereto as an ap- 

2endix i s  the  opinion i n  Wimberly  v. S t a t e ,  4 7 6  S o . 2 6  2 7 2  ( F l a .  

1st DCA 1 9 3 5 ) .  



I1 STATEMENT OF THE CASE FACTS 

Respondent a c c e p t s  p e t i t i o n e r ' s  s t a t e m e n t  of t h e  c a s e  and 

f a c t s  . 



Respondent w i l l  a rgne  i n  t h i s  b r i e f  t h a t  t h e  F i r s t  D i s t r i c t  

was e n t i r e l y  c o r r e c t  i n  ho ld ing  t h a t  s imple  b a t t e r y  i s  a  neces-  

s a r i l y - l e s s e r  included offense of b a t t e r y  on a  law enforcement  o f -  

f i c e r .  Th i s  w i l l  be  c o n c l u s i v e l y  demons t ra ted  by an  a n a l y s i s  of  

t h e  r e c e n t  developments i n  t h e  law r e g a r d i n g  lesser i nc luded  o f -  

f e n s e s .  Th i s  Cou r t  must answer t h e  c e r t i f i e d  quesbion i n  t h e  

a f f i r m a t i v e .  The on ly  r e l i e f  p e t i t i o n e r  would b e  e n t i t l e d  t o ,  

i f  a t  a l l ,  i s  a  c l a r i f i c a t i o n  of a  r u l e  o f  c r i m i n a l  p rocedure .  



I V  ARGUMENT 

ISSUE PRESENTED 

I F  THE EVIDENCE AT TRIAL I S  SUFFICIENT TO 
CONVICT OF A NECESSARILY LESSER INCLUDED 
OFFENSE, AND THE SAm EVIDENCE ALSO INCON-  
TROVERTIBLY SHOWS THAT TIIE NECESSARILY 
LESSER INCLUDED OFFENSE COULD NOT HAVE BEEN 
COMMITTED WITHOUT ALS 0 COMMITTING THE GREAT- 
ER CImRGED OFFENSE, RULE 3.510 (b )  , FLORIDA 
RULES OF CRIMINAL PROCEDURE, F!EQUIRES THE 
TRIAL JUDGE TO INSTRUCT THE J U R Y  OF THE NECES- 
SARILY INCLUDED OFFENSE. 

P e t i t i o n e r  s e e k s  t o  rewrite F1a.R.Crim.P. 3.490 and 3.510 

t o  conform them t o  t h e  s t a t e ' s  view of what lesser i n c l u d e d  o f -  

f e n s e s  shou ld  b e ,  even though t h i s  C o u r t  ha s  a l r e a d y  done so  by 

i t s  1981 r e v i s i o n s  and t h e  promulgat ion  o f  t h e  s chedu l e  o f  less- 

er i nc luded  o f f e n s e s  . 
P r i o r  t o  1981, t h e  r u l e s  a t  i s s u e  r e a d  a s  f o l l o w s :  

Rule 3.490. Determinat ion o f  Desree o f  Offense  

I f  t h e  i nd i c tmen t  o r  i n fo rma t ion  cha rges  a n  
o f f e n s e  which i s  d i v i d e d  i n t o  d e q r e e s ,  wi th -  
o u t  s p e c i f y i n g  t h e  d e g r e e ,  t h e  j u r o r s  may 
f i n d  t h e  de f endan t  g u i l t y  o f  any deg ree  of  
t h e  o f f e n s e  charged;  i f  t h e  i nd i c tmen t  o r  
i n fo rma t ion  cha rges  a  p a r t i c u l a r  deg ree  t h e  
j u r o r s  may f i n d  t h e  de f endan t  g u i l t y  of  t h e  
d e g r e e  charged or  o f  any lesser d e g r e e .  The 
c o u r t  s h a l l  i n  a l l  such c a s e s  cha rge  t h e  
j u ry  a s  t o  t h e  d e g r e e s  of  t h e  o f f e n s e .  

Rule 3.510. Convic t ion  o f  Attempt;  Les se r  
I nc luded  Offense  

Upon an  i nd i c tmen t  o r  i n fo rma t ion  upon which 
t h e  de f endan t  i s  t o  b e  t r i e d  f o r  any o f f e n s e  
t h e  j u r o r s  may c o n v i c t  t h e  de f endan t  o f  a n  
a t t e m p t  t o  c o m m i t  such o f f e n s e  i f  such a t t e m p t  
i s  an  o f f e n s e ,  or may c o n v i c t  h i n  of any  o f -  
f e n s e  which i s  n e c e s s a r i l y  i nc luded  i n  -the 



of fense  charqed.  The c o u r t  s h a l l  charge t h e  - 
ju ry  i n  t h i s  r ega rd .  

P r i o r  t o  1981, t h e r e  were fou r  t ypes  of  l e s s e r  o f f e n s e s ,  

a s  d e f i n e d  by Brown v. S t a t e ,  206 So.2d 377 ( F l a .  1968):  (1) 

degrees  ; ( 2 )  a t t empt s  ; ( 3) n e c e s s a r i l y  inc luded  l e s s e r  o f f enses  ; 

and ( 4 )  o f f e n s e s  which may o r  may no t  be l e s s e r  o f f e n s e s ,  depend- 

i n g  upon t h e  a l l e g a t i o n  i n  t h e  in format ion  and t h e  proof a t  t r i a l .  

The Committee on Standard Ju ry  I n s t r u c k i o n s  i n  Cr imina l  

Cases f i l e d  i t s  f i n a l  r e p o r t  i n  Case No. 58,799 on March 7, 1980, 

i n  which it was s t a t e d :  

The committee recommends t h a t  l e s s e r  de- 
g r e e s  of an o f f e n s e  be  t r e a t e d  a s  c a t e -  
gory 3  and 4 o f f e n s e s .  Thus, i f  t h e  of -  
fense  of lesser degree  i s  n e c e s s a r i l y  
proved by proof of t he  g r e a t e r ,  it w i l l  
be cons idered  a  ca t ego ry  3  o f f ense .  I f  
t h e  l e s s e r  degree  o f f ense  i s  n o t  neces sa r i -  
l y  inc luded  i n  t h e  g r e a t e r  b u t  i s  covered 
by t h e  charg ing  document and t h e  p r o o f ,  
it w i l l  be a  ca tegory  4 o f f ense .  There 
would be  no i n s t r u c t i o n  r equ i r ed  f o r  an 
o f f ense  of lesser degree  n o t  f a l l i n g  i n t o  
one of t h e  c a t e g o r i e s .  The adopt ion  of 
t h i s  change would r e q u i r e  an amendment t o  
Rule 3.490. 

This  Court  adopted t h e  conunit tee 's  recommendation: 

The committee recommended t r e a t i n g  l e s s e r  
degrees  a s  ca tegory  3  o r  4 o f f e n s e s ,  de- 
pending on t h e  o f f e n s e ,  and t r e a t i n g  a t -  
tempts a s  a  ca tegory  4 o f f e n s e ,  t he reby  
e l i m i n a t i n g  t h e  f i r s t  two Brown c a t e g o r i e s  
a s  s e p a r a t e  c a t e g o r i e s  and l eav ing :  

(1) Offenses n e c e s s a r i l y  inc luded  i n  t h e  
o f f ense  charged,  which w i l l  i n c l u d e  some 
l e s s e r  degrees  of o f f e n s e s .  

( 2 )  Offenses which may o r  may n o t  be  i n -  
c luded i n  t h e  o f f ense  charged,  depending 
on t h e  dccusa tory  p lead ing  and t h e  e v i -  
dence,  which w i l l  i nc lude  a l l  a t t empt s  
and some l e s s e r  degrees  of o f f e n s e s .  



W e  a g r e e  w i t h  t h e  recommendation of  t h e  
committee t o  change t h e s e  r u l e s .  The 
p r e s e n t  r u l e s  have r e q u i r e d  i n s t r u c t i o n s  
t o  t h e  j u ry  f o r '  o f f e n s e s  f o r  which t h e r e  
i s  no s u p p o r t  i n  t h e  ev idence  and no  a rgu-  
ment by counse l ,  and a s  a  r e s u l t  have caused  
j u ry  con fus ion .  I t  was t h i s  c i r cums t ance  
t h a t  l e a d  u s  t o  r e q u e s t  t h e  committee t o  
recommend a  t a b l e  of  lesser i n c l u d e d  o f -  
f e n s e s  and m o d i f i c a t i o n s  of  o u r  r u l e s .  

W e  do  ;lot view t h e s e  changes a s  i n v a s i o n s  
by t h e  t r i a l  judge i n t o  t h e  2 rov ince  of 
t h e  j u ry  - o u r  concern  i n  Lomax v .  S t a t e ,  
345 So.2d 719 ( F l a .  1977 ) .  I n  Lomax, a  
t r i a l  judge r e f u s e d  t o  g i v e  a  r e q u e s t e d  
lesser o f f e n s e  i n s t r u c t i o n  s o l e l y  because  
t h e r e  was ample ev idence  t o  s u p p o r t  a  
g u i l t y  v e r z i c t  on t h e  h i g h e r  o f f e n s e .  
T h i s  i s  t o  be  d i s t i n g u i s h e d  from t h e  i n -  
s t a n t  changes ,  which w i l l  e l i m i n a t e  t h e  
need t o  g i v e  a  r e q u e s t e d  lesser o f f e n s e ,  
n o t  n e c e s s a r i l v  i n c l u d e d  i n  t h e  cha r aed  
o f f e n s e .  when t h e r e  i s  a  t o t a l  l a c k  o f  
ev idence  of t h e  lesser o f f e n s e .  

I n  t h e  Ma t t e r  o f  t h e  U s e  by t h e  T r i a l  Cou r t s  o f  t h e  S tandard  

J u r y  I n s t r u c t i o n s  i n  C r imina l  Cases,  431 So.2d 594, 596, 597 

( F l a .  1981) (Emphasis added) . Accordingly ,  t h i s  Court  a l s o  amend- 

e d  t h e  above -c i t ed  r u l e s ,  which now r e a d  a s  f o l l ows :  

Rule 3.490. De te rmina t ion  of  Degree of  Offense  

I f  t h e  i nd i c tmen t  o r  i n fo rma t ion  cha rges  an 
o f f e n s e  d i v i d e d  i n t o  deg ree s ,  t h e  j u ry  may 
f i n d  t h e  de f endan t  g u i l t y  of  t h e  o f f e n s e  
charged  o r  any lesser deg ree s  s u p p a r t e d  
by t h e  ev idence .  The judge s h a l l  n a t  i n -  
s t r u c t  on any deg ree  a s  t o  which t h e r e  i s  
n o  ev idence .  

Rule 3.510. Determinat ion o f  Attempts and 
Lesser Inc luded  Offense  

Upon an  i n d i c t m e n t  o r  i n fo rma t ion  upon which 
t h e  de f endan t  i s  t o  be  t r i e d  f o r  any o f f e n s e  
t h e  j u ry  may c o n v i c t  t h e  de fendan t  o f :  

( a )  a n  a t t e m p t  t o  commit such o f f e n s e  i f  
such a t t e m p t  i s  an  o f f e n s e  and i s  suppo r t -  
ed  by t h e  ev idence .  The judge s h a l l  n o t  



i n s t r u c t  t h e  j u ry  i f  t h e r e  i s  no  ev idence  
t o  s u p p o r t  such a t t e m p t  and t h e  on ly  e v i -  
dence  p roves  a  completed o f f e n s e .  

(b )  any o f f e n s e  which a s  a  m a t t e r  of law 
i s  a  n e c e s s a r i l y  i n c l u d e d  o f f e n s e  o r  a  
lesser i nc luded  o f f e n s e  of t h e  o f f e n s e  
charqed  i n  t h e  i nd i c tmen t  o r  i n fo rma t ion  
and i s  suppor ted  by t h e  ev idence .  The 
judge s h a l l  n o t  i n s t r u c t  on any lesser i n -  
c luded  o f f e n s e  a s  t o  which t h e r e  i s  no 
ev idence .  

While Rule 3.510 ( b )  " i s  n o t  a s  c l e a r  a s  it might  be"  F l i n t  

v.  S t a t e ,  463 So.2d 554, 556 ( F l a .  2d DCA 1 9 8 5 ) ,  t h e  committee 

r e p o r t  and t h i s  C o u r t ' s  op in ion  demons t ra te  t h a t  t h i s  Cour t  d i d  

n o t  i n t e n d  t o  b l u r  t h e  d i s t i n c t i o n  between c a t e g o r y  1 ( fo rmer ly  

c a t e g o r y  3 )  and c a t e g o r y  2  ( f o m l y c a t e g o r y  4 )  lesser o f f e n s e s .  

Th i s  Cour t  d i d  n o t  i n t e n d  t o  make c a t e g o r y  1 n e c e s s a r i l y  less- 

er i nc luded  o f f e n s e s  ( f a m r l y  c a t e g o r y  3) dependent  upon t h e  

proof  a t  t r i a l  a s  a r e  c a t e g o r y  2  ( fo rmer ly  c a t e g o r y  4 )  o f "  l e n s e s  : 

The words "and i s  suppo r t ed  by t h e  ev idence"  
c o u l 6  be  r e a d  t o  modify t h e  e n t i r e  p h r a s e  
" a  n e c e s s a r i l y  i nc luded  o f f e n s e  o r  a  lesser 
i n c l u d e d  o f f e n s e  of t h e  o f f e n s e  charged  i n  
t h e  i nd i c tmen t  o r  i n fo rma t ion .  " However, 
c o n s i d e r i n g  t h e  h i s t o r i c a l  d i s t i n c t i o n  be- 
tween n e c e s s a r i l y  i nc luded  o f f e n s e s  ( c a t e -  
gory  1) and lesser i nc luded  o f f e n s e s  which 
a r e  charged  i n  t h e  i n fo rma t ion  and  suppor t -  
e d  by t h e  ev idence  ( c a t e g o r y  2 ) ,  w e  a r e  
convinced t h a t  t h e  words "and i s  suppo r t ed  
by t h e  ev idence"  modify on ly  t h e  p h r a s e  
" a  lesser i n c l u d e d  o f f e n s e  o f  t h e  o f f e n s e  
charged  i n  t h e  i nd i c tmen t  o r  i n fo rma t ion" .  

F l i n t  v .  S t a t e ,  s u p r a ,  a t  556. 

I n  t h e  i n s t a n t  c a s e ,  t h e  F i r s t  D i s t r i c t  found t h e  r u l e  t o  

be "anbiguous" .  The r u l e  cou ld  be modi f i ed  t o  more c l e a r l y  ex- 

p l a i n  t h e  d i s t i n c t i o n  between t h e s e  two t y p e s  o f  lesser o f f e n s e s :  

( b )  Lesser i nc luded  o f f e n s e s  which f a l l  i n -  
t o  two c a t e g o r i e s :  

(1) any o f f e n s e  which a s  a  m a t t e r  of  law 
i s  a  n e c e s s a r i l y  i n c l u d e d  o f f e n s e ;  o r  



( 2 )  a lesser i n c l u d e d  o f f e n s e  of  t h e  o f f e n s e  
charged  i n  t h e  i nd i c tmen t  o r  i n f o r m a t i o n ,  
which i s  suppo r t ed  by t h e  ev idence .  The 
judge s h a l l  n o t  i n s t r u c t  on any such o f -  
f e n s e  a s  t o  which t h e r e  i s  no ev idence .  

Turning t o  t h e  c r imes  a t  i s s u e  h e r e ,  r e sponden t  was charged  

w i t h  b a t t e r y  on a law enforcement  o f f i c e r ,  a v i o l a t i o n  of  Sec- 

t i o n  784.07 ( 2 )  (b)  , F l o r i d a  S t a t u t e s ,  which p rov ide s  : 

Whenever any person i s  charged  w i t h  know- 
i n g l y  committ ing a n  a s s a u l t  o r  b a t t e r y  on 
a law enforcement  o f f i c e r  o r  f i r e f i g h t e r  
w h i l e  t h e  o f f i c e r  o r  f i r e f i g h t e r  i s  engaged 
i n  t h e  l awfu l  performance o f  h i s  d u t i e s ,  t h e  
o f f e n s e  f o r  which t h e  pe rson  i s  charged  s h a l l  
be r e c l a s s i f i e d  a s  f o l l ows :  . . . ( b )  i n  t h e  
c a s e  o f  b a t t e r y ,  from a misdemeanor o f  t h e  
f i r s t  degree  t o  a f e l ony  of  t h e  t h i r d  degree .  

Respondent r e q u e s t e d  a n  i n s t r u c t i o n  on s imp le  b a t t e r y ,  a v i o -  

l a t i o n  of S e c t i o n  784 .03 (1 ) ,  ~ l o r i d a  S t a t u t e s ,  which p rov ide s :  

A pe r son  commits b a t t e r y  i f  he :  ( a )  a c t u a l -  
l y  and i n t e n t i o n a l l y  touches  o r  s t r i k e s  an- 
o t h e r  pe r son  a g a i n s t  t h e  w i l l  o f  t h e  o t h e r ;  
o r  (b)  i n t e n t i o n a l l y  c a u s e s  b o d i l y  harm t o  
an  i n d i v i d u a l .  

The s chedu l e  of  lesser i n c l u d e d  o f f e n s e s  a t  page 260 t h e r e -  

o f  shows t h a t  b a t t e r y  i s  a c a t e g o r y  1 n e c e s s a r i l y  i nc luded  less- 

er o f f e n s e  of b a t t e r y  on a law enforcement  o f f i c e r ,  which must 

be g iven i n  a l l  c a s e s .  S ince  S e c t i o n  784 .07 (2 ) (b )  adoy t s  the 

d e f i n i t i o n  of  b a t t e r y  from S e c t i o n  784.03(1) i n  d e f i n i n g  b a t t e r y  

on a la i ienforcement  o f f i c e r ,  t h e  more s e r i o u s  cr ime canno t  b e  

committed w i t h o u t  a l s o  commit t ing  t h e  s imple  b a t t e r y .  - See es- 

p e c i a l l y  F o s t e r  v.  S t a t e ,  448 So.2d 1239 ( F l a .  5 t h  DCA 1984) 

( agg rava t ed  b a t t e r y  and s imple  b a t t e r y )  and Cannon v .  S t a t e ,  

456 So.2d 513 ( F l a .  5 t h  DCA 1984 ) ( agg rava t ed  a s s a u l t  and s imp le  

a a s s a u l t ) .  Thus, b a t t e r y  i s  n o t  a c a t e g o r y  2 lesser o f f e n s e ,  which 
- 

i s  dependent  upon t h e  a l l e g a t i o n  i n  t h e  i n fo rma t ion  and t h e  proof  

a t  t r i a l .  Ra the r ,  it i s  a c a t e g o r y  1 lesser o f f e n s e .  



P e t i t i o n e r  has  made the same mistake whic5 it made i n  Wheat 

v. S t a t e ,  433 So.2d 1290, 1291 ( F l a .  1st DCA 1983) ,  r e v .  den. 4 4 4  

So.2d 418 ( F l a .  1984) : 

What t h e  s t a t e  and lower c o u r t  have apparen t -  
l y  overlooked,  however, i s  t h a t  i n  an;-case 
i n  which t h e r e  i s  s u f f i c i e n t  proof of t h e  
g r e a t e r  o f f ense  t o  go t o  t h e  j u ry ,  t h e r e  
i s  inescapably  proof of a  l e s s e r  o f f ense  
which i s  n e c e s s a r i l y  inc luded  w i t h i n  t h e  
o f f e n s e  charge6.  (Emphasis added) . 

P e t i t i o n e r ' s  con ten t ion  t h a t  when it proves  b a t t e r y  on a  law 

enforcement o f f i c e r ,  it d i sp roves  s imple  b a t t e r y  i s  l e g a l l y  and 

l o g i c a l l y  absurd.  I f ,  a s  p e t i t i o n e r  r e p e a t e d l y  i n s i s t s ,  t h e r e  

i s  no ev idence  of simple b a t t e r y ,  t hen  t h e r e  was a l s o  no evidence 

of one of t h e  e s s e n t i a l  e lements  of b a t t e r y  on a  law enforcement 

o f f i c e r ,  and respondent  should have been d i scharged .  P e t i t i o n e r  

cannot  have it both  wavs. * 

I n  summary, t h e n ,  t h e  p r e s e n t  r u l e s  r e q u i r e s  an i n s t r u c t i o n  

on a  n e c e s s a r i l y  inc luded  l e s s e r  o f f e n s e ,  i . e . ,  one t h a t  must 

be proven be fo re  t h e  g r e a t e r  can be proven. B a t t e r y  i s  a  neces- 

s a r i l y  inc luded  l e s s e r  o f f ense  of b a t t e r y  on a  law enforcement 

o f f i c e r .  When viewed i n  i t s  h i s t o r i c a l  p e r s p e c t i v e ,  t h e  p r e s e n t  

r u l e  suppor t s  t h e  d e c i s i o n  of t h e  F i r s t  D i s t r i c t  i n  t h e  i n s t a n t  

ca se .  This  Court should answer t h e  c e r t i f i e d  ques t ion  i n  t h e  a f -  

f i r m a t i v e ,  and may wish t o  f u r t h e r  c l a r i f y  t h e  r u l e  t o  avoid  con- 

fu s ion  i n  t h e  f u t u r e .  



V CONCLUSION 

Based upon t h e  fo r ego ing  argument,  r e a son ing ,  and c i t a t i o n  

of a u t h o r i t y ,  r e sponden t  r e q u e s t s  t h a t  t h i s  Cour t  answer t h e  

c e r t i f i e d  q u e s t i o n  i n  t h e  a f f i r m a t i v e ,  and approve t h e  d e c i s i o n  

o f  t h e  F i r s t  D i s t r i c t .  
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