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PRELIMINARY STATEMENT 

In this brief, the ~laintiffs/~ppellees/~rossappellants, 

CARLOS M. ABLANEDO, et al, below, will be referred to as Plain- 

tiffs. ~efendants/~ppellants/~rossappellees, FIRST INTERSTATE 

DEVELOPMENT CORPORATION, OCEAN WOODS, INC. and THOMAS WASDIN 

below, will be referred to as Defendants. 

All references to the Record on Appeal will be made with an 

"R" followed by the appropriate page number. All references to 

the Appendix will be made with an "A" followed by the appropriate 

page number. 

STATEMEllTT OF TElE CASE 

The Defendants have stated the fraud.count was presented by 

I appellees as four distinct issues and misrepresentations. All 

issues of fraud were framed in the amended Count IV of the 

complaint. (R-2209). At the end of Plaintiffs' case, Plaintiffs 

moved for the pleadings to conform to the evidence. (R-1356). 

The motion was granted. (R-1359). 

STATEMENT OF TEIE FACTS 

The Defendants in the first sentence of the Statement of the 

Facts represent that Ocean Woods, Inc., First Interstate Develop- 

ment Corporation and Tom Wasdin, were involved in a development 

project located in Cape Canaveral, Florida, known as Ocean Woods, 

and that the project was originally conceived by the Defendant 

~irst Interstate Development Corporation, which was the original 

owner of the property to be developed. First Interstate Develop- 

ment Corporation owned all the property, which extended from 

Atlantic Avenue to the Atlantic Ocean, as represented in the 



brochure, Exhib i t  16. (R-668, 669) (A-16). F i r s t  I n t e r s t a t e  

Development Corporation conveyed p o r t i o n s  of t h i s  p roper ty  t o  

Ocean Woods, Inc.,  a f t e r  Ocean Woods, Inc. had arranged f o r  a  

buyer  of an i n d i v i d u a l  u n i t .  (R-1346). F i r s t  I n t e r s t a t e  

Development Corporation retained t i t l e  t o  a l l  the common elements 

t o  the  property within the  Ocean Woods project  proper, as well as  

t o  the 11.5 acres of property, which lay eas t  of Ridgewood Avenue 

between Ridgewood and the At lant ic  Ocean. (R-1346). 

F i r s t  I n t e r s t a t e  Development Corporation retained control 

over t h e  Ocean Woods Homeowners Assoc ia t ion  up t o  t h e  day of 

t r i a l .  (R-1193-1195, 1145). In August of 1983, F i r s t  I n t e r s t a t e  

Development Corporation d id ,  convey an easement over t h e i r  11.5 

a c r e s  of p roper ty ,  which would give t h e  persons l i v i n g  i n  Ocean 

Woods a  rou te  t o  t h e  A t l a n t i c  Ocean over t h e  Corpora t ion ' s  

proper ty .  (R-1598). The P l a i n t i f f s  agree  t h e r e  was tes t imony 

t h a t  F i r s t  I n t e r s t a t e  Development Corporation so ld  t h e  land t o  

Ocean Woods, Inc. under an o r a l  s a l e s  c o n t r a c t .  However, we 

would add t o  t h a t  s imple  s ta tement  t h a t  whi le  i t ' s  t r u e  Ocean 

Woods, Inc. was o s t e n s i b l y  t h e  developer of t h i s  p r o j e c t ,  

( p u r c h a s i n g  t h e  l a n d  f rom F i r s t  I n t e r s t a t e  a s  t h e  s t a g e s  

developed,)  it i s  a l s o  t r u e  t h a t  F i r s t  I n t e r s t a t e  Development 

Corporation retained complete control through the Declaration of 

R e s t r i c t i o n s .  (R-2585-2620). Also a l l  t h e  amendments t o  t h e  

Declara t ion  of R e s t r i c t i o n s  were made by F i r s t  I n t e r s t a t e  

Development Corporation.  (R-2585-2620). This was done even 

e though t h e  o s t e n s i b l e  developer,  Ocean Woods, Inc., could have 

made each one of t h e s e  amendments. (R-2585-2650). A l l  t h e  



evidence and tes t imony i n  t h e  t r i a l  below proves t h a t  F i r s t  

I n t e r s t a t e  Development C o r p o r a t i o n ' s  i nvo lvemen t  i n  t h e  

development of t h i s  project  was much more complex than simply one 

of s e l l e r  t o  Ocean Woods, Inc. While a t  a l l  times the defendant, 

Thomas Wasdin was the president of Defendant, Ocean Woods, Inc., 

as  s ta ted  i n  the  Defendants' Statement of Facts, it is  a l so  t rue  

t h a t  he represen ted  F i r s t  I n t e r s t a t e  Development Corporat ion 's  

i n t e r e s t  with respect t o  the  Homeowners Association, as president 

of Ocean Woods, Inc., (R-1195). F i r s t  I n t e r s t a t e  Development 

Corporation did control the Homeowners Association, through Ocean 

Woods, Inc. (R-1195). 

The Defendants, on page 7, have indicated tha t  Ocean Woods, 

Inc. has  an op t ion  t o  purchase t h e  land immediately t o  t h e  e a s t  

of t h e  planned u n i t  development. According t o  M r .  Biery, 

President of F i r s t  In te rs ta te ,  there i s  no such option. (R-668, 

669). M r .  Tom Wasdin did, however, s t a t e  t ha t  there  was an o ra l  

option. (R-1591). 

On page 9  of t h e i r  b r i e f ,  t h e  Defendants break down t h e  

P l a i n t i f f s '  testimony i n t o  several d i f fe ren t  catagories. F i r s t  

i s  a  l i s t  of P l a i n t i f f s  a s  having t e s t i f i e d  they were t o l d  t h a t  

Ocean Woods was beachfront .  Within t h a t  category each of t h e  

following P l a i n t i f f s  were a l so  spec i f ica l ly  defrauded by Exhibit 

16. (R-2709-2711) (A16). (Jakeway R-45; Harr ington R-113; 

Jerome R-152; Richard R-193, 194; McDonald R-338; Finnigan R-405, 

406; Wood R-416; S la t te ry  R-432; Holmes R-460, 461; Evans R-551; 

Rutkowski R-578, 579; Roseland R-607, 608; Q u a l l s  R-626; 

MacConnachie R-712;  Forrest R-721;  Newman R-753; Spellman R-784; 

Ablanedo R-795; Rooney R-875; Bragg R-913; A. Wilkerson R-929, 



930; Coleman R-953; L a t z i o s  R-981; Dorofee  R-1021; Johnson  R- 

1036; Rodr iquez  R-1132; Buckey R-1142; King R-1167; Pelham R- 

1303) .  

Defendants main ta in  t h e r e  i s  a  second group of P l a i n t i f f s ,  

who t e s t i f i e d  they  had no conve r sa t ions  on t h e  s u b j e c t  of ocean- 

f r o n t ,  bu t  r e l i e d  e x c l u s i v e l y  on t h e  a d v e r t i s i n g  brochure,  which 

mis represen ted  t h e  planned u n i t  development a s  having 600 f e e t  of 

ocean f rontage.  The record  shows t h a t  t h e  fo l lowing  P l a i n t i f f s ,  

con t r a ry  t o  what i s  i n d i c a t e d  i n  t h e  Defendants'  b r i e f  on page 9, 

d id ,  i n  f a c t ,  have conve r sa t ions  w i t h  t h e  Defendants about ocean 

f r o n t a g e ,  and,  i n  f a c t ,  d i d  r e l y  t h e r e o n  i n  some i n s t a n c e s .  

(Sanders R-528, 529; Hackney R-680). The Defendants cont inue  t o  

a s t a t e  t h a t  P l a i n t i f f ,  McAra, was t o l d  t h e  p rope r ty  f r o n t i n g  t h e  

beach would be developed by Ocean Woods a t  some unspec i f i ed  l a t e r  

date .  While t h a t  is  t r u e ,  h e  a l s o  s p e c i f i c a l l y  s t a t e d  t h a t  one 

o f  t h e  r e p r e s e n t a t i o n s  made t h a t  was very impor tan t  t o  h i s  w i f e  

and h imse l f  was t h a t  t h e  p rope r ty  extended from A t l a n t i c  Avenue 

t o  t h e  b e a c h .  (R-1006) .  C o n t r a r y  t o  w h a t  t h e  D e f e n d a n t s  

r e p r e s e n t  i n  t h e i r  b r i e f ,  P l a i n t i f f  Shola r  c l e a r l y  s t a t e d  Norma 

C r o s s  t o l d  h im t h e r e  was ocean  f r o n t a g e .  (R-357). D e f e n d a n t s '  

on page 10 of t h e  b r i e f  contend P l a i n t i f f  Ani ta  Jean  M i l l e r  only  

s t a t e d  s h e  t h o u g h t  t h e r e  was ocean  f r o n t a g e .  P l a i n t i f f  A n i t a  

Jean  M i l l e r  t e s t i f i e d  she had t h e  brochure  marked E x i b i t  16, read 

it, and r e l i e d  upon it. (R-733) (A-68). 

The D e f e n d a n t s  on page  1 0  h a v e  a t t e m p t e d  t o  s e t  o u t  a  

summary of t h e  tes t imony concerning t h e  t ype  of s t r u c t u r e  which 

P l a i n t i f f s  were  t o l d  would be  b u i l t  i n  t h e  a r e a  o f  t h e  ocean  



f r o n t .  A t  t h e  end of t h e  summary, Defendants mi s l ead ing ly  s t a t e ,  

"Another of t h e  Appel lees  t e s t i f i e d  t h a t  she  was t o l d  t h a t  Ocean 

Woods, I n c .  d i d  n o t  even  own t h e  l and . "  (McDonald R-336-337). 

M r s .  McDonald t e s t i f i e d  she had t h e  b e n e f i t  of t h e  brochure,  t h a t  

t h e  mos t  i m p o r t a n t  t h i n g  t o  h e r  and h e r  husband ,  a t  t h e  t i m e  of 

t h e  purchase,  was t h e  r e p r e s e n t a t i o n  it was ocean f ron t  p roper ty .  

(R-338). She was t o l d  by Norma C r o s s  t h e  deve lopmen t  went  f rom 

A t l a n t i c  Avenue t o  t h e  ocean ,  t h a t  M r .  Wasdin  owned t h e  l a n d  down 

t o  t h e  ocean, t h a t  he  a l s o  owned land a c r o s s  t h e  s t r e e t  from t h e  

deve lopmen t  and  t h a t  h e  m i g h t  d e v e l o p  it i n t o  a  s h o p p i n g  a r e a .  

When t h i s  p a r t i c u l a r  t e s t imony  i s  taken  i n  con tex t  of  P l a i n t i f f  

M r s .  McDonald's f u l l  t e s t imony,  it i s  obvious t h a t  M r s .  McDonald 

b e l i e v e d  s h e  was p u r c h a s i n g  a  home i n  a  p r o j e c t ,  which  was 

bounded on t h e  e a s t  by t h e  A t l a n t i c  Ocean. (R-336-346). 

P l a i n t i f f s  concede Defendants '  pe rsonne l ,  p a s t  and p r e s e n t ,  

c o n t r a d i c t e d  t h e  P l a i n t i f f s .  However, P l a i n t i f f s  would add t h a t  

Norma Cross,  s a l e s  person f o r  defendant  Ocean Woods, t e s t i f i e d  

s h e  n e v e r  t o l d  a  p l a i n t i f f  n o r  anyone  e l s e  t h a t  t h e  b r o c h u r e ,  

E x h i b i t  16, might  be  mis leading.  (R-1223, 1225) (A-79). We a l s o  

h a v e  t h e  t e s t i m o n y  o f  d e f e n d a n t  Tom Wasdin t h a t  t h e  b r o c h u r e ,  

E x h i b i t  16 ,  was p r e s e n t e d  t o  p o t e n t i a l  b u y e r s  t o  i n d u c e  them t o  

purchase  t h e  p roper ty .  (R-1343). Beth Foy, ano the r  of  t h e  s a l e s  

p e r s o n n e l ,  who t e s t i f i e d  f o r  t h e  D e f e n d a n t s ,  c o n f i r m e d  Tom 

Wasdin ' s  t e s t i m o n y ,  when s h e  s t a t e d  t h a t  t h e  b r o c h u r e ,  E x h i b i t  

1 6 ,  was a  s a l e s  t o o l  g i v e n  t o  eve ryone .  (R-1528-1529). T h i s  

same Beth Foy t e s t i f i e d  she  d i d  not  r e c a l l  any conve r sa t i on  about  

ocean f ron t age  w i t h  any of t h e  i n d i v i d u a l  Defendants. (R-1538- 

1539) .  She a l s o  t e s t i f i e d  and c o n f i r m e d  t h e  same t h i n g  Norma 



Cross had said, t ha t  she had never explained t o  any of the people 

the  brochure might be misleading. (R-1540-1541). 

The Defendants on page 10 and 11, make an i n t e r e s t i n g  

observa t ion  t h a t  t h e  s a l e s  brochure, which a l l  t h e  P l a i n t i f f s  

received,  does not use t h e  term "ocean f r o n t  p r o j e c t "  o r  "ocean 

f ront  development". The brochure, referred t o  by the  Defendants, 

c l e a r l y  s t a t e s ,  i n  a d d i t i o n  t o  t h e  word i t s e l f ,  "Ocean Woods", 

t ha t  it is  a  planned uni t  development which extends from Atlantic 

Avenue to the Atlantic Ocean. The brochure depicts a  l i t t l e  map 

i n  two p laces  t h a t  Ocean Woods extends from A t l a n t i c  Avenue t o  

t h e  ocean. (A-16). The brochure i s  t h e  b e s t  o b j e c t i v e  evidence 

i n  t h i s  case  o t h e r  than  Exhib i t  15, which was an equa l ly  f a l s e  

a advertisement placed i n  the newspaper. (R-2708) (A-15). 

Next, t h e  Defendants comment about t h e  video p r e s e n t a t i o n  

c l e a r l y  d e p i c t i n g  an a r e a  t h a t  i s  r e s e r v e d  f o r  a p a r t m e n t  

cons t ruc t ion .  The video t a p e  int roduced i n  t h e  t r i a l  below d id  

i n  f a c t ,  have a  legend  on t h e  11.5 a c r e s  t h a t  s a y s  f u t u r e  

apartment cons t ruc t ion .  However, t h e  video does not  c l e a r l y  

i n d i c a t e  whether t h e  11.5 a c r e s  i s  p a r t  of Ocean Woods o r  not.  

(R-2766). Only f ive  of the successful P l a i n t i f f s  t e s t i f i e d  they 

saw any por t ion  of t h e  video p resen ta t ion ,  and they a l l  denied 

t h a t  it i n d i c a t e d  t o  them the  ocean a rea  was not  a  p a r t  of t h e  

p r o j e c t .  (Those f i v e  a r e  Sholar  R-359; Har r i s  R-816; Crosby R- 

901; Bragg R-915; Latsios R-980). The actual  maps t h a t  were used 

by the sa les  force were never placed in to  evidence by Defendants. 

The Defendants on page 11 s t a t e  two of t h e  P l a i n t i f f s  not 



only knew t h a t  t h e  proper ty  on the  beach was not  a  p a r t  of t h e  

development, bu t  s p e c i f i c a l l y  t o l d  t h e  defendant t h a t  they d i d  

not want t ha t  par t  t o  be a  par t  of the planned unit  development. 

P l a in t i f f  Asp t e s t i f i e d  t h a t  people were concerned a t  a  meeting 

he ld  w e l l  a f t e r  he purchased h i s  u n i t ,  when they  r e a l i z e d  t h a t  

t h e  11.5 a c r e s  of p roper ty  d i d  not  belong t o  t h e  Ocean Woods 

p r o j e c t ,  and t h a t  t h e  Developer  was go ing  t o  a l l o w  t h e i r  

r e c r e a t i o n a l  f a c i l i t i e s  t o  be used by o u t s i d e r s .  (R-301, 304) 

(A-56,571. M r .  Asp spec i f ica l ly  s ta ted he believed he was buying 

proper ty  t h a t  contained t h e  amen i t i e s  s e t  f o r t h  i n  Exhib i t  16. 

(R-283, 284). M r .  Harrington found out a t  the meeting or got the 

impress ion a t  t h e  meeting t h a t  t h e r e  was going t o  be a  develop- 

@ 
ment of t h e  ocean f ron tage  proper ty ,  d i f f e r e n t  from what he 

apparently envisioned, and those people were not going t o  be par t  

of t h e  Homeowners Associat ion.  ( R - 1 2 7 ,  130). I t  was a t  t h a t  

meeting he f i r s t  learned Ocean Woods d i d  not include the property 

(11.5 acres)  eas t  of Ridgewood Avenue. ( R - 1 2 7 ) .  

M r .  Edwards, t h e  P l a i n t i f f s '  exper t ,  was q u a l i f i e d  t o  and 

d i d  t e s t i f y  t h a t  t h e  proper ty  owned by t h e  P l a i n t i f f s  i n  ocean 

Woods would have been worth more a t  the time of t h e i r  purchase, 

i f  the 11.5 acres had been included i n  the project.  

On page 1 2  of t h e i r  b r ie f ,  Defendants contend the only other 

testimony offered with respect t o  damages was by the P l a i n t i f f s  

themselves. The P l a i n t i f f s  d i d ,  i n  f a c t ,  t e s t i f y  i n  each and 

every case  wi th  r e spec t  t o  t h e  purchase p r i c e  of t h e i r  un i t .  

However, they d i d  nothing more than what the law of the S ta te  of 

Florida and every other jur isdic t ion permits, namely, t e s t i f y  as 

t o  t h e  a c t u a l  value of t h e i r  p roper ty ,  because they  were t h e  



owners. I t  was only a f t e r  witness number t h i r t y  three, Charles 

S tengle in ,  t e s t i f i e d  t h a t  t h e  P l a i n t i f f s  answered any o t h e r  

question than what was the actual  value of t h e i r  property a t  the 

t ime  they purchased. Af te r  t h e  tes t imony of M r .  S t eng le in ,  

there  was a  conference, and it was the Defendants' posi t ion t h a t  

counse l ' s  ques t ion  a s  t o  a c t u a l  value a t  t h e  t ime of purchase 

should not  be i n  t h e  form which it had been prev ious ly  asked. 

The Defendants conceded t h a t  the  P l a i n t i f f s  could t e s t i f y  as t o  

p re sen t  value of t h e i r  own proper ty ,  and t h a t  they could a l s o  

g ive  an opinion a s  t o  t h e  value of t h e i r  p roper ty  some t ime i n  

the past. (R-776, A-69). However, the defense attorneys a t  t ha t  

point sa id  P l a i n t i f f s  were somehow going a  s tep  fur ther  i n  having 

a t h e  people t e s t i f y  on a  hypo the t i ca l  mat te r .  (R-776) (A-69). 

The P l a i n t i f f s  had never t e s t i f i e d  on hypo the t i ca l s ,  except  i n  

answer t o  Defendants' ques t ions .  Defendants' counsel  asked t h e  

court t o  order the P l a i n t i f f s '  at torney t o  frame the question as  

t o  a c t u a l  value i n  t h e  form of a  hypo the t i ca l ,  and t h e  cour t  

ordered t h e  P l a i n t i f f  t o  do so. (R-775). Af t e r  M r .  S t eng le in  

t e s t i f i e d ,  t h e  defense counsel  made t h i s  s ta tement  f o r  t h e  

record, "If the P l a i n t i f f s '  at torney wants t o  ask a  hypothetical 

question, t h a t ' s  a l l  right." (R-789) (A-70). Examination of the 

e n t i r e  record would show, t h a t  the reduction i n  value a t t r i b u t -  

able t o  the lack of a  nature t r a i l  was - de minimus. For instance, 

M r .  Jakeway s ta ted  he valued the absence of the ocean f ront  t o  be 

a t  l e a s t  90% of t h e  d i f f e r e n c e  i n  p r i c e  and t h e  a c t u a l  value. 

a (R-83,84). Again M r .  Harrington t e s t i f e d  the main reason for  the  

d i f f e r e n c e  i n  t h e  value between t h e  purchase p r i c e  and a c t u a l  



• value was due t o  the  f a c t  it wasn't  an ocean f r o n t  p r o j e c t .  ( R -  

140). B u t  he did t e s t i f y  there was some damage as a  r e su l t  of no 

nature t r a i l .  (R-139). In many instances P l a i n t i f f s  t e s t i f i e d  

not only i n  t h e i r  capac i ty  a s  owner, bu t  explained t h a t  a t  t h e  

t ime of purchase they had shopped t h e  market and had compared 

prices for  s imi la r  units ,  and tha t  they were prepared t o  give an 

actual  value based upon t h e i r  personal knowledge as t o  what the 

market was a t  t h a t  t ime.  This i s  not exper t  test imony, bu t  it i s  

testimony based upon something more than mere ownership. (R-163, 

435, 1243 for example). Several of the  P l a i n t i f f s  t e s t i f i e d  they 

had been damaged because they did not receive what they had paid 

for. For instance, P la in t i f f  Harrington gave a  f u l l  and complete 

explana t ion  of h i s  opinion of t h i s  type of t h i s  type of damage. 

(R-142). The P la in t i f f  Szczepanik a l so  gave a  c lear  explanation 

of her damage, explaining tha t  she did not get what she had paid 

fo r .  (R-519-520,525-526) (A-59,61). Gale Rutkowski explained 

s h e  was damaged by n o t  g e t t i n g  what she  had p a i d  f o r  and 

explained how not having ocean frontage would a f fec t  the value of 

her property. (R-588-590) (A-63). 

On page 1 2  of t h e i r  b r ie f ,  the Defendants s t a t e  t h e i r  expert 

a p p r a i s e r ,  F r a n c i s  R.  Horn, t e s t i f i e d  t h a t  i n  e v e r y  c a s e  

involving t h e  P l a i n t i f f s '  proper ty ,  t h e  a c t u a l  market value of 

the  P l a i n t i f f s '  uni ts  without regard t o  amenities or the  lack of 

ocean f r o n t  was equal  o r  g r e a t e r  than t h e  amount paid  f o r  t h e  

u n i t  a t  t h e  t ime of s a l e .  M r .  Horn s t a t e d  t h a t  market value i s  

what a  w i l l i n g  buyer would pay t o  a  w i l l i n g  s e l l e r .  (R-1506, 

1507). M r .  Horn admitted t h e  a c t u a l  p r i c e  paid f o r  a  p iece  of 

proper ty  i s  very good evidence of market value. (R-1507). M r .  



Horn s t a t e d  t h a t  t he  easement, which now e x i s t s  from t h e  Ocean 

Woods project  across F i r s t  I n t e re s t a t e ' s  property t o  the  ocean i s  

worthless. (R-1509). M r .  Horn defined an easement is  simply the  

r igh t  t o  go over someone's property and i s  not a fee i n t e r e s t  i n  

anybody's proper ty .  (R-1509, 1510). M r .  Horn t e s t i f i e d  t h a t  i f  

t h e  11.5 a c r e s  ocean f ron tage  had been included i n  t h e  p r o j e c t ,  

t h a t  t h e  marke t  v a l u e  would be g r e a t e r  f o r  each  of t h e  

P l a i n t i f f ' s  u n i t s .  (R-'1513). M r .  Horn f u r t h e r  t e s t i f i e d  t h e  

purchase p r i c e  would inc lude  a buyer ' s  i n t e r e s t  i n  t h e  11.5 

ac res ,  i f  it was represen ted  t o  t h e  buyer t h a t  t h e  ocean f r o n t  

parcel was par t  of the  Ocean Woods project.  (R-1518). M r .  Horn, 

agreed and t e s t i f i e d  tha t  a buyer deserves what he bargains for ,  

i r respec t ive  of cost. (R-1518). The Defendants fur ther  s e t  out 

i n  t h e i r  Statement of the Facts t h a t  t h e i r  expert, M r .  Horn, was 

allowed t o  introduce over objection the market value a t  the time 

of t r i a l  of t h e  ocean f r o n t  parce l .  The record does not show 

there  was an objection when the question was asked of the expert 

with respect t o  h i s  opinion on the par t icu la r  parcel i n  question. 

(R-1512 and 1511). I n  a d d i t i o n  defense  counsel  s t a t e d  t o  t h e  

court present value of the  P l a i n t i f f s '  property i n  t h i s  case was 

m a t e r i a l .  (R-1467). 

The P l a i n t i f f s  deem it appropr i a t e  t o  inc lude  f a c t s  about 

t h e  "na ture  t r a i l " .  Norma Cross t e s t i f i e d  t h e  na tu re  t r a i l  was 

t o  be f i n i s h e d ,  so  t h e  owners of t h e  proper ty  could have access  

t o  t h e  beach before  t h e  p r o j e c t  was completed. ( R - 1 2 2 7 ) .  She 

a descr ibed  t h i s  na ture  t r a i l  t o  be one f o r  jogging, running and 

biking.  She a l s o  t e s t i f i e d  p o t e n t i a l  buyers were t o l d  t h e r e  



would be a  nature t r a i l  across the north boundary a l l  the way t o  

t h e  beach wi th  a  pe rpe tua l  access  t o  t h e  beach. ( R - 1 2 1 7 ) .  A 

reading of the en t i r e  record w i l l  show t h a t  t h i s  is  not the case 

even today. Tom Wasdin i n  h i s  tes t imony confirmed t h a t  t h e  

statement of jus t i f ica t ion ,  Exhibit number 25, would be the type 

of instrument t h a t  would contain a  nature t r a i l ,  i f  one had been 

planned f o r  t h e  p r o j e c t .  (R-1324). He a l s o  confirmed t h a t  i n  

f a c t  t h e r e  was no na tu re  t r a i l  ac ross  t h e  nor th  boundary. R- 

1324). M r .  Wasdin fur ther  t e s t i f i e d  the nature t r a i l ,  which d i d  

e x i s t  i n  some form a t  t h e  t ime  of t r i a l  was not  s u i t e d  f o r  

b i c y c l e  r i d i n g  over a l l  of it. (R-1327). He a l s o  admit ted t h e  

nature t r a i l  had not been properly maintained, and tha t  the c i t y  

caused absolutely no problem with respect t o  the nature t r a i l  on 

the south side. (R-1327). Beth Foy t e s t i f i e d  she to ld  potent ia l  

buyers the nature t r a i l  would be on the north boundary, and t h a t  

people could run, r i d e  a  b i c y c l e  and walk on it t o  t h e  beach. 

(R-1534). M r .  James Lewis, who took t h e  videos of t h e  na ture  

t r a i l ,  t e s t i f i e d  t h e  f i r s t  t ime  he 'd  ever  no t iced  any na tu re  

t r a i l  s i g n s  was approximately two weeks before  he t e s t i f i e d  i n  

t h e  t r i a l .  (R-1558, 1557). The na tu re  t r a i l  on t h e  nor th  s i d e  

i s  grown up, and one cannot g e t  through t o  t h e  beach on it, (R-  

1571). Tom Wasdinn t e s t i f i e d  the or ig ina l  statement of j u s t i f i -  

c a t i o n  was done by F i r s t  I n t e r s t a t e  and it was used by Ocean 

Woods f o r  t h e  development. (R-1576, 1577). M r .  Wasdin f u r t h e r  

t e s t i f i e d  t h e r e  was no easement from Ridgewood Avenue t o  t h e  

beach for  the benef i t  of the Homeowners Association u n t i l  August 

of 1983. (R-1598). The t r i a l  began October 31, 19831 This 

easement was conveyed by F i r s t  I n t e r s t a t e  t o  t h e  Homeowners 



Association, which F i r s t  I n t e r s t a t e  controls,  (R-1194-1195 ). The 

Homeowners Associa t ion,  being c o n t r o l l e d  by F i r s t  I n t e r s t a t e ,  

could e a s i l y  convey t h i s  easement back t o  F i r s t  I n t e r s t a t e .  An 

easement across property i s  not perpetual access. 

M r .  Biery, who i s  President of F i r s t  I n t e r s t a t e  Development 

Corporation,  t e s t i f i e d  t h e  na ture  t r a i l  would have been i n  t h e  

s t a t emen t  of j u s t i f i c a t i o n ,  o r  it was t h e  type of t h i n g  t h a t  

would have been i n  t h e r e  had it been planned. (R-654). Biery 

a l so  t e s t i f i e d  he prepared the statement of j u s t i f i ca t ion  under 

t h e  name of Por ta  de Sol ,  bu t  t h a t  it was now c a l l e d  Ocean Woods. 

(R-655). Biery t e s t i f i e d  t h e r e  a r e  no p lans  t o  s e l l  t h e  11.5 

ac res ,  no c o n t r a c t ,  e t c . ,  (R-668), and t h a t  t h e  11.5 a c r e s  on t h e  

ocean did not belong t o  the Ocean Woods project.  (R-668,669) (A- 

66) .  

The P l a i n t i f f s  would further add t o  the Statement of Facts 

t h a t  wi th  r e s p e c t  t o  jury i n s t r u c t i o n s ,  t h e  T r i a l  Court always 

ru l ed  i n  favor  of t h e  Defendants. (R-1622-1652, 1662, 1663). 

Also, t he  Defendants agreed t o  the general verdic t  form, instead 

of requesting special  interrogatory verdict  forms. (R-1652 ). 

SUMMARY OF ARGUMKBTL' 

The t r i a l  of t h i s  case of fraud las ted from October 31, 1983 

t o  November 9, 1983. A t  t h e  conclusion of t h e  t r i a l ,  t he  jury 

found f o r  t h e  P l a i n t i f f s  and a g a i n s t  t h e  Defendants. However, 

before submitting the case t o  the  jury, the  T r i a l  Court directed 

a  verdict  with respect t o  the P l a i n t i f f s '  prayer on the  issue of 

e punitive damages, and it i s  the  P l a i n t i f f s '  contention on appeal 

t h a t  t h e  i s s u e  of p u n i t i v e  damages i n  a  fraud case i s  not  a  



• threshold question for the court to decide, but rather must be 

submitted to the jury in every case of fraud. Since every 

Appellate Court in this State has held that in a claim for fraud 

punitive damages is an issue for the jury, this argument could 

not possibly be a basis for this Court's exercising its 

discretionary jurisdiction. 

As to Defendants' argument concerning the appropriateness of 

the 5th District's reversing the Trial Court's striking the 

Plaintiffs' prayer for punitive damages, and then remanding the 

cause for a new trial on the issue of punitive damages only, 

Plaintiffs' submit that because of this Court's holding in 

Lassiter v. International Union of Operating Engineers, 349 So.2d 

622 (Fla. 1976) (A-119), which established the principle of law 

that an award of punitive damages need not bear a reasonable 

relationship to the actual or compensatory damages awarded, the 

cases cited in support of Defendants' position are no longer 

viable and the post-Lassiter decisions are not in conflict with 

each other. The overwhelming majority of the case law, including 

at least one decision of this Court, Bankers - Multiple Line 

Insurance Co. v. Farish, 464 So.2d 530 (Fla. 1985), is against 

the defendant's position and in favor of affirming compensatory 

damages and remanding for a new trial on punitive damages alone. 

The Plaintiffs' position comports with logic and reason as 

well as the law. The decision in favor of Defendants under this 

point would inter alia abolish the interest earnedto date on the 

original judgment, and it could never be recouped. Furthermore, 

this particular issue was not raised in the original briefs by 

the Defendants, and was therefore untimely raised in the 



Defendants' Motion f o r  a  New Hearing a f t e r  t he  5 th  DCA had 

rendered i t s  decision. The delay may very well  have prejudiced 

the  r igh ts  of the Defendants in  t h e i r  decision whether or not t o  

pursue a  new t r i a l  on p u n i t i v e  damages only. The i s s u e  of 

p u n i t i v e  damages was not  submit ted t o  t h e  t r i a l  jury of t h e  

unrelenting e f f o r t s  of the  Defendants i n  t h i s  case, and it would 

be a  bad pol icy ,  which would a l low those  who induced e r r o r  t o  

b e n e f i t  thereby on appeal.  Such a  r u l i n g  would f o s t e r  and 

encourage unprincipled counsel t o  make untenable legal  arguments 

i n  t h e  t r i a l  cour t  t o  c r e a t e  e r r o r  upon which they could then 

take advantage on appeal. 

The 5th  DCA i n  i t s  opinion found t h a t ,  of t h e  two a l l e g a -  

t i o n s ,  which were submit ted t o  t h e  jury on t h e  i s s u e  of f raud,  

t h e  one about a  na tu re  t r a i l ,  should not  have been submit ted.  

However, s i n c e  t h e r e  a  was genera l  v e r d i c t ,  which was not  

ob jec ted  t o  by t h e  Defendants, t h e  5 th  DCA re fused  t o  s e t  a s i d e  

t h e  compensatory v e r d i c t .  The 5 th  DCA found t h e r e  was c l e a r l y  

s u f f i c i e n t  e v i d e n c e  t o  s u p p o r t  t h e  j u r y ' s  d e t e r m i n a t i o n  

concerning the misrepresentat ion by Defendants t h e  development 

was ocean f r o n t .  The P l a i n t i f f s  contend t h e r e  was s u f f i c e n t  

evidence t o  support  t h e  t r i a l  c o u r t ' s  d e c i s i o n  not  t o  d i r e c t  a  

v e r d i c t  on t h e  i s s u e  of t h e  n a t u r e  t r a i l ,  and t h a t  t h a t  

p a r t i c u l a r  a l l e g a t i o n  of f raud was proper ly  submit ted t o  t h e  

jury. On t h e  o t h e r  hand, i f  it was improperly submit ted ( a s  

opined by t h e  5 th  DCA) ,  t h e  v e r d i c t  a s  rendered by t h e  jury 

should not  be d i s tu rbed  because of t h e  "Two I s s u e  Rule", which 

requires an Appeal Court t o  assume the  verdict  was reached on the  



basis of the theory which is free from any error. Variety 

Childrens Hospital v. Perkins, 382 So.2d 331 (Fla. 3rd DCA 1980). 

There was no error in the trial court submitting to the jury 

the fraud allegation the project was "beach front". Each and 

every element of fraud was clearly proven by the Plaintiffs. 

Each Plaintiff testified they were told that the project extended 

to the Atlantic Ocean, when, in fact, it did not. Each Plaintiff 

was handed and relied upon Exhibit 16, a brochure which clearly 

indicated in more than one place that the project extended from 

State Road A1A to the Atlantic Ocean. In addition, both the 

Plaintiffs' expert and Defendants' expert, testified that the 

Plaintiffs' property, irrespective of the purchase price, would 

be worth more if the project extended tothe Atlantic Ocean as it 

was represented. The Plaintiffs themselves testified to the 

contract price of their individual parcel and as to the value of 

their property as it actually existed. The proper measure of 

damages in an action for fraudulent misrepresentation concerning 

real property is the difference between the actual value of the 

property and its value had the represented facts regarding it 

been true. West - Florida Land Co. v. Studebaker, 37 Fla. 28, 19 

So. 176,179. Therefore, there was overwhelming evidence of this 

aspect of the fraudulent transaction perpetrated by Defendants 

against the Plaintiffs. With respect to Plaintiff's testimony as 

to the value of their own property, the rule has long been 

established in Florida as in every other jurisdiction that an 

owner may testify as to the value of his own property. 

@ During the trial, Defendants' expert in answer to 

Plaintiff's question, gave his opinion as to the value of the 



ocean f r o n t  t r a c t  loca ted  e a s t  of t h e  Ocean Woods planned u n i t  

development, which was t h e  p a r t i c u l a r  t r a c t ,  which was fraud- 

ulent ly  represented as being par t  of the Ocean Woods development. 

H i s  opinion was en t i re ly  appropriate, since the extraordinari ly 

high value of t h e  proper ty  provided a  s t rong  motive f o r  t h e  

Defendants not t o  inc lude  it i n  t h e  Ocean Woods P r o j e c t  and was 

cer ta in ly  relevant t o  show the accuracy of the P l a i n t i f f s  opinion 

a s  t o  t h e  damages caused by t h e  f a i l u r e  of t h e  Defendants t o  

include tha t  par t icu la r  property i n  the project.  True, the focus 

of damages i n  t h i s  case  was on t h e  value a t  t h e  t ime P l a i n t i f f s  

made t h e i r  purchase, but  t h e  value before  and a f t e r  purchase i s  

cer ta inly  relevant. I n  addition, Defendants' counsel represented 

a t h a t  p resent  day values  a r e  m a t e r i a l ,  because t h i s  f raud was a  

continuing to r t .  

The opinion of P l a i n t i f f s '  exper t ,  a  q u a l i f i e d  r e a l  e s t a t e  

broker experienced i n  appraising, which was l imited t o  expressing 

the  obvious - namely tha t  the individual u n i t s  i n  a  project  would 

have a h i g h e r  value i f  t h e  p r o j e c t  was contiguous t o t h e  A t l a n t i c  

Ocean, was legal ly  relevant and therefore admissable. 



ARGUMENT 

POINT I 

WHETHER THE DECISION OF THE FIFTH DISTRICT 
COURT OF APPEAL WHICH REVERSED A DIRECTED 
VERDICT FOR THE PETITIONERS ON THE ISSUE OF 
PUNITIVE DAMAGES EXPRESSLY AND DIRECTLY 
CONFLICTS WITH PRIOR DECISIONS OF THIS COURT 
AND OTHER DISTRICT COURTS OF APPEAL. 

Contrary to Defendants' contentions, Florida Appellate 

Courts are unanimous in holding that in actions involving fraud, 

the issue of punitive damages is not a threshold question to be 

determined initially by the trial court, but rather must always 

be presented to the jury for its consideration. 

This principle was firmly established in Winn - & Lovett 

Grocery Co. v. Archer, 171 So. 214, 221 (Fla. 1936), a case 

heavily relied upon by the Defendants, where this Court stated: 

... Exemplary damages are given solely as a 
punishment where torts are committed with 
fraud, actual malice, or deliberate violence 
or oppression, ... (emphasis added) 

In Wackenhut Corp. v. Canty, 359 So.2d 430, 435 (Fla. 1978), 

another nonfraud case cited by the Defendants in support of their 

position, this Court in rendering its decision said the 

following: 

... A legal basis for punitive damages exists 
where torts are committed in an outrageous 
manner or with fraud, malice, wantonness or 
oppression .... (emphasis added) 

The exact language set out above is repeated in a more 

recent decision of this Court in Arab Termite and Pest Control v. 

Jenkins, 409 So.2d 1039 (Fla. 19821, another nonfraud case cited 

as support for Defendants' position. 

Como Oil Company, Inc. v. O'Laughlin, -- - (Fla. 



1 9 8 5 )  i s  a g a i n  a n o t h e r  n o n f r a u d  case  r e l i e d  u p o n  b y  t h e  

Defendants .  T h i s  case m e r e l y  h o l d s  what  the P l a i n t i f f s  concede,  

t h a t  i n  a n e g l i g e n c e  case the  i s s u e  o f  w h e t h e r  t h e  a c t s  o f  the  

t o r t  f e a s o r  are s u f f i c i e n t l y  o u t r a g e o u s  t o  w a r r a n t  s u b m i s s i o n  o f  

t he  q u e s t i o n  o f  p u n i t i v e  d a m a g e s  t o  t h e  j u r y  i s  a t h r e s h o l d  i s s u e  

f o r  the c o u r t  t o  d e c i d e .  

D e f e n d a n t s  c i t e  o n l y  o n e  f r a u d  case as a u t h o r i t y  f o r  t h e i r  

p o s i t i o n  t h e  i s s u e  o f  p u n i t i v e  damages is  a t h r e s h o l d  d e c i s i o n  o f  

t h e  t r i a l  c o u r t ,  a n d  t h a t  i s  S c h i e f  v. L i v e  S u p p l y ,  I n c . ,  4 3 1  

So.2d 602  ( F l a .  4 t h  DCA 1 9 8 3 ) ,  p e t .  f o r  r e v .  d e n i e d  440 So.2d 352 

( F l a .  1 9 8 3 ) .  (A-131).  T h a t  case d o e s  n o t  h o l d  t h e  t r i a l  c o u r t  i n  

a case o f  f r a u d  c a n  s t r i k e  a p u n i t i v e  damage  c l a i m .  I t  m e r e l y  - - - 

h o l d s  it i s  error f o r  t h e  t r i a l  c o u r t  t o  i n s e r t  t h e  word " f r a u d "  

i n  t h e  s t a n d a r d  p u n i t i v e  damage i n s t r u c t i o n ,  so as t o  m i s l e a d  t h e  

j u r y  t o  b e l i e v e  p u n i t i v e  d a m a g e s  s h o u l d  a l w a y s  be a w a r d e d  i n  

f r a u d  cases. The T h i r d  D i s t r i c t  i n  S c h i e f  s t a t e d  on page  603: 

. .Whe the r  a f r a u d u l e n t  a c t  i s  s u f f i c i e n t l y  
o u t r a g e o u s  so a s  t o  j u s t i f y  a n  award  o f  pun i -  
t i v e  d a m a g e s  i s  a q u e s t i o n  f o r  t h e  j u r y  .... 

S c h i e f  i s  o n e  o f  t he  cases c i t e d  b y  t h e  F i f t h  D i s t r i c t  b e l o w  

as a u t h o r i t y  i n  o p p o s i t i o n  t o  t h e  Defendan t s '  p o s i t i o n  under  t h i s  

p o i n t .  (A-131).  The  F o u r t h  D i s t r i c t  i n  H u t c h e n s  v. W e i n b e r g e r ,  - 

452 So.2d 1 0 2 4 ,  1 0 2 5  ( 4 t h  DCA 1 9 8 4 ) ,  (A-115),  i n t e r p r e t e d  S c h i e f  

o b s e r v i n g :  

... A s  we n o t e d  i n  S c h i e f ,  w h e t h e r  t h e  
f r a u d u l e n t  ac t  i s  s u f f i c i e n t l y  o u t r a g e o u s  i s  a  
q u e s t i o n  f o r  t h e  j u r y  .... 

T h e  l a s t  case c i t e d  b y  D e f e n d a n t s  i n  s u p p o r t  of t h e i r  

a r g u m e n t ,  i s  T u e l  v. H e r t z  C o r p o r a t i o n ,  296 So.2d 597 ( F l a .  3d  



DCA 1974) ,  a s t a n d a r d  a u t o m o b i l e  n e g l i g e n c e  case. P l a i n t i f f s '  do  

n o t  d i s a g r e e  w i t h  the Defendan t s '  a rgumen t  tha t  i n  a case o f  t ha t  

n a t u r e  the i s s u e  o f  p u n i t i v e  damages would be a t h r e s h o l d  i s s u e  

f o r  t h e  judge t o  d e t e r m i n e .  

T h e  whole  q u e s t i o n  o f  w h e t h e r  p u n i t i v e  d a m a g e s  i s  a 

t h r e s h o l d  i s s u e  f o r  t h e  t r i a l  c o u r t  i n  f r a u d  cases w a s  p u t  t o  

r e s t  i n  Walsh - v. A l f i d i ,  4 4 8  So.2d 1 0 8 4 , 1 0 8 7  ( F l a .  1st  DCA 1 9 8 4 )  

(A-150). T h e r e  the F i r s t  D i s t r i c t  s ta tes  as f o l l o w s :  

... Whether  a f r a u d u l e n t  ac t  is  " s u f f i c i e n t l y  
o u t r a g e o u s  s o  a s  t o  j u s t i f y  a n  a w a r d  o f  
p u n i t i v e  d a m a g e s  i s  a q u e s t i o n  f o r  t h e  j u r y . "  
Schief  v. Live Supply, Inc., supra, a t  603 ;  
Tinker v. D e  Maria Porsche Audi, Inc. 

I n  summary ,  a l l  F l o r i d a  A p p e l l a t e  C o u r t s  h a v e  h e l d  t h a t  

a f r a u d u l e n t  acts  are, i p s o  f a c t o ,  s u f f i c i e n t  t o  w a r r a n t  c o n s i d e r a -  

t i o n ,  b u t  n o t  n e c e s s a r i l y  t h e  a s s e s s m e n t ,  by t h e  j u r y  o f  p u n i t i v e  

d a m a g e s  so as  t o  e l i m i n a t e  the  n e e d  f o r  a n y  i n i t i a l  i n q u i r y  b y  

t h e  t r i a l  c o u r t  as t o  the p r o p r i e t y  o f  p u n i t i v e  damages. 

POINT I1 

WHETHER THE DECISION OF THE FIFTH DISTRICT 
COURT OF APPEAL WHICH REMANDED THE CAUSE FOR A 
TRIAL ON THE ISSUE OF PUNITIVE DAMAGES ONLY 
EXPRESSLY AND DIRECTLY CONFLICTS WITH PRIOR 
DECISIONS OF OTHER FLORIDA DISTRICT COURTS OF 
APPEAL. 

S i n c e  t h e  i s s u e ,  o f  whe the r  t h e  c o u r t  b e low  e r r e d  i n  

o r d e r i n g  a new t r i a l  s o l e l y  on t h e  q u e s t i o n  o f  p u n i t i v e  damages 

w a s  f i r s t  u n t i m e l y  r a i s e d  i n  Defendan t s '  u n s u c c e s s f u l  Motion f o r  

R e h e a r i n g  and  n o t  a d d r e s s e d  i n  the i r  b r i e f s  t h e y  c a n n o t  assert  it 

now as  a b a s i s  f o r  t h i s  C o u r t  t o  a c c e p t  j u r i s d i c t i o n .  The  

0 f a i l u r e  o f  the Defendan t s  t o  assert the i r  p o s i t i o n  on t h i s  i s s u e  

i n  a t i m e l y  manner h a s  p r e j u d i c e d  t h e  P l a i n t i f f s  i n  t ha t  P l a i n -  



a tiffs, had they timely known of the Defendants' position under 

this Point, could have voluntarily dismissed the crossclaim upon 

which Plaintiffs ultimately prevailed in the 5th DCA. A 

voluntary dismissal cannot be entered after a decision on the 

merits. Rule 9.350, Fla. R. App. P. Since Plaintiffs were 

denied the opportunity to evaluate their position - - -  vis-a-vis to 

this particular issue and perhaps decide to accept the 

compensatory award and abandon their pursuit for a new trial on 

punitive damages only, they have lost a valuable option. In 

addition, Defendants' could become insolvent or their assets 

intentionally wasted, and a new trial on all damages would truly 

result in a pyric victory. Last, but not least, a decision in 

favor of Defendants under this Point would abolish the interest a earned to date on the original Judgment. Up to March 6, 1986, 

that interest amounted to a sum in excess of $82,000.00. The 

lost interest could never be recouped. It would be a bad policy 

which would allow those who induced error to benefit thereby. 

Even if timely presented, Defendants' position is without 

merit since all the relevant cases cited by Defendants were 

decided prior to Lassiter v. International Union of Operating 

Engineers, 349 So.2d 622 (Fla. 1976), which established the 

principle of law that an award of punitive damages need not bear 

a reasonable relationship to the actual or compensatory damages 

awarded. ( A - 1 1 9  Lassiter was reaffirmed by this Court's 

decision in Arab Termite - and Pest Control v. Jenkins, 409 So.2d 

1039, 1042-3 (Fla. 1982), where it was acknowledged: 

... We were right to disavow the rule that 
punitive damages must bear some reasonable 
relation to compensatory damages, Lassiter - v. 



International Union of Operating Engineers, 
349 So.2d 622 (Fla. 1976), because the amount 
of compensation for loss is an entirely 
separate matter from the amount of punitive 
damages. Punitive damages apply to 
wrongdoing, not covered by the criminal law, 
where the private in juries inflicted partake 
of public wrongs. They are to be measured by 
the enormity of the offense, entirely aside 
from the measure of compensation for the 
injured plaintiff. 1ngr=m v. Pettit, 340 
So.2d 922 (Fla. 1976): Camwbell v. Government . - 

Employees ~nsurance Co., 506 So.2d 525 (Fla. -- 
1974); Florida Railway & Navigation Company v. 
Webster, - 25 Fla. 394, 5 So. 714 (1889) .... 

Since there is no necessary nexus between compensatory and 

punitive damages, it is not necessary to have both punitive and 

compensatory damages considered by the same jury. Of the cases 

cited by the Defendants, DuPuis v. 79th Street Hotel, Inc., 231 

So.2d 532  l la. 3rd DCA 1970) is one of only two cases which 

actually hold it is better practice and procedure for one jury to 

determine both compensatory and punitive damages. However, as 

previously pointed out, this case was decided prior to Lassiter, 

supra, and in DuPuis the reversal initially was on compensatory 

damages only. It was only upon a rehearing that the Court 

determined it would be better to order a new trial on all 

damages. 

The wisdom of DuPuis and Gillette v. Stapleton, 336 So.2d 

1226 (2nd DCA 1976), another pre-Lassiter case cited by Defen- 

dants, can only be understood when viewed in the light of the 

then existing law, which required some reasonable relationship 

between compensatory and punitive damages. The necessity of such 

a relationship made it seem reasonable to require one jury to 

consider compensatory and punitive damages. However, in light of 

Lassiter, DuPuis and Gillette are anachronisms. 



The other pre-Lassiter case c i ted  by the Defendants, Baynard 

v. Liberman, -- 139 So.2d 485 (Fla .  2d DCA 1962), i s  a c t u a l l y  no 

support  f o r  t h e i r  p o s i t i o n  t h a t  t h e  F i f t h  D i s t r i c t  should have 

reversed and ordered a new t r i a l  on both compensatory and 

punit ive damages. I f  the case holds anything a t  a l l ,  it is  t h a t  

t h e  P l a i n t i f f ' s  cross-appeal  below should have f a i l e d  i n  i t s  

e n t i r e t y ,  s i n c e  t h e  P l a i n t i f f s  d id  not ask f o r  a new t r i a l  on 

compensatory damages a s  w e l l  a s  p u n i t i v e  damages. Baynard 

indicates tha t  i f  the p l a i n t i f f s  there  had wanted a new t r i a l  on 

punitive damages, it would have been necessary for  them t o  have 

requested a new t r i a l  on compensatory a s  we l l  a s  p u n i t i v e  

damages, and because they f a i l e d  t o  do so, t h e i r  prayer  f o r  a 

a t r i a l  sole ly  on the issue of punitive damages was denied. 

I f  t h e  reasoning of Baynard was app l i ed  i n  t h e  case  sub 

jud ice ,  a t  most, t h e  opinion below should be modified t o  an 

a f f i rmance  of t h e  compensatory damages, and a d e n i a l  of t h e  

cross-appeal. However, Baynard has no application t o  the case a t  

bar, since a f t e r  Lassi ter ,  punitive and compensatory damages need 

not have any re la t ionship t o  each other and thus can be indepen- 

dently determined by separate juries. 

The f i r s t  post-Lassiter case c i ted  by the Defendants, White 

v. Burger King Corp., 433 So.2d 540 (4th DCA 1983) provides them 

l i t t l e  support .  Though t h e  Fourth D i s t r i c t  d id  remand t h e  case  

f o r  t r i a l  on a l l  i sues ,  which included p u n i t i v e  damages, it i s  

apparent  from t h e  dec i s ion  t h e  Fourth D i s t r i c t  f e l t  p u n i t i v e  

damages m u s t  be reconsidered i n  l i g h t  of Mercury Motors Express, 

Inc. v. Smith, -- 393 So.2d 545 (Fla .  1981), which d r a m a t i c a l l y  



changed  t h e  l a w  on p u n i t i v e  damages  a s  t h e y  r e l a t e d  t o  t h a t  c a s e ,  

and  was n o t  r e n d e r e d  u n t i l  a f t e r  t h e  t r i a l  o f  Whi te .  -- I t  was  

l i k e w i s e  necessa ry  f o r  t h e  J u r y  on remand t o  r e c o n s i d e r  compensa- 

t o r y  damages  i n  W h i t e  -- s i n c e  t h e  t r i a l  c o u r t  e r r e d  i n  f a i l i n g  t o  

p r o p e r l y  i n s t r u c t  t h e  ju ry  on t h e  P l a i n t i f f ' s  t h e o r y  of  damages. 

Ano the r  p o s t - L a s s i t e r  c a s e  c i t e d  by t h e  D e f e n d a n t s ,  A d l e r  

v. Sel igman o f  F l o r i d a ,  Inc., 438 So.2d 1063 (Fla .  4 t h  DCA 1983), 

d o e s  n o t  s u p p o r t  d e f e n d a n t s '  p o s i t i o n .  T h i s  c a s e  m e r e l y  s t a t e s  

t h a t  under no c i r cums tances  is  a  jury  t o  be i n s t r u c t e d  t h a t  t h e y  

must b r i n g  back a  p u n i t i v e  damage award. And t h a t ' s  t r u e  even i n  

t h e  f a c t  o f  a n  e s t a b l i s h e d  l i a b i l i t y  f o r  c o m p e n s a t o r y  damages.  

The i s s u e  t h e r e  was whether  t h e r e  i s  such a  t h i n g  a s  a  mandatory 

p u n i t i v e  damage award ,  and t h e  F o u r t h  D i s t r i c t  a n s w e r e d  i n  t h e  

n e g a t i v e .  A j u r y  may v e r y  w e l l  d e c i d e  n o t  t o  a w a r d  p u n i t i v e  

damages, even though t h e  evidence would suppo r t  such an award. 

The q u e s t i o n a b l e  v i t a l i t y  of  t h e  c a s e s  c i t e d  by Defendants  

i s  f u r t h e r  i l l u s t r a t e d  by t h e  f a c t  t h a t  S c h i e f  v. L i v e  S u p p l y ,  

I nc . ,  431 So.2d 602 ( F l a .  4 t h  DCA 1983 )  (A-131); Walsh  - v. A l f i d i ,  

448 So.2d 1048  ( F l a .  1st DCA 1984 )  (A-150); and  T i n k e r  v. D e  

M a r i a  - P o r s c h e  Audi ,  I n c . ,  459 So.2d 487 ( F l a .  3 r d  DCA 1984 )  (A- 

137),  a l l  of  which a r e  c i t e d  i n  t h e  op in ion  below, w e r e  remanded 

f o r  a  new t r i a l  e x c l u s i v e l y  on t h e  i s s u e  of  p u n i t i v e  damages. (A- 

5 ) .  

T inker  shows even t h e  Th i rd  D i s t r i c t  no longer  f o l l o w s  i t s  

own h o l d i n g  i n  D u P u i s  s u p r a .  I n  a  m o r e  r e c e n t  c a s e ,  n o t  ------ 
i n v o l v i n g  f raud ,  Ha r t fo rd  Accident  and Indemni ty  Co. v. Ocha, 472 

0 So.2d 1338  ( F l a .  4 t h  DCA 1985 )  t h e  c o u r t  l i k e w i s e  remanded f o r  a  

new t r i a l  o n l y  on t h e  i s s u e  o f  p u n i t i v e  damages .  (A-108). T h i s  



v e r y  C o u r t  h a s  a c k n o w l e d g e d  t h e  w i s d o m  o f  t h i s  p r a c t i c e  i n  

Bankers  M u l t i p l e  L i n e  I n s .  Co.  v. F a r i s h  464 So.2d 530, 583 (F la .  

1985) ,  where  it orde red :  (A-88) 

W e  t h e r e f o r e  approve  a f f i r m i n g  t h e  compensa- 
t o r y  d a m a g e s  b u t  q u a s h  t h a t  p a r t  o f  t h e  
d i s t r i c t  c o u r t ' s  o p i n i o n  r e v e r s i n g  t h e  o r d e r  
f o r  a new t r i a l  on p u n i t i v e  damages and remand 
w i t h  d i r e c t i o n s  t o  g r a n t  a new t r i a l  o n  t h e  
i s s u e  o f  w h e t h e r  p u n i t i v e  d a m a g e s  s h o u l d  be 
imposed,  and i f  so, t h e  amount thereof. . . .  

T h e  D e f e n d a n t s  a re  u r g i n g  t h i s  C o u r t  t o  d i s r e g a r d  t h e  

overwhelming m a j o r i t y  o f  d e c i s i o n s  i n  t h i s  S t a t e  on t h e  g rounds  

t h a t  t h e  be s t  r u l e  w o u l d  r e q u i r e  t h e  s a m e  j u r y  t o  d e c i d e  b o t h  

c o m p e n s a t o r y  a n d  p u n i t i v e  d a m a g e s .  To a l l o w  t h e  D e f e n d a n t s  t o  

now d e f e a t  t h e  P l a i n t i f f s  c o m p e n s a t o r y  v e r d i c t  l e a d s  t o  t h e  

u n j u s t  r e s u l t  t h a t  t h e  Defendan t s  would be b e n e f i t i n g  f r o m  t h e i r  

own error .  T h e  D e f e n d a n t s '  a r g u m e n t s  t o  t h e  t r i a l  c o u r t  t o  

s t r i k e  t h e  p u n i t i v e  damage c l a i m  i n  t h e  P l a i n t i f f s '  c a s e  w e r e  

s p e c i o u s  a n d  o b v i o u s l y  e r r o n e o u s .  Y e t  it w a s  t h e  D e f e n d a n t s '  

u n r e l e n t i n g  e f f o r t  t o  c a u s e  e r r o r  i n  t h e i r  f a v o r  which u l t i m a t e l y  

c a u s e d  t h e  t r i a l  c o u r t  t o  s t r i k e  t h e  P l a i n t i f f s '  p u n i t i v e  damage 

c l a i m .  (R-1378 ,1379 ,1429) .  Would it be a s o u n d  l e g a l  r u l e  t o  

now a l l o w  t h e  Defendan t s  t o  c a p i t a l i z e  on t h e  error t h e y  c r e a t e d ?  

The  a n s w e r  m u s t  be no. S u c h  a r u l i n g  w o u l d  n o t  o n l y  be l e g a l l y  

q u e s t i o n a b l e ,  b u t  d e f i n i t e l y  a g a i n s t  p u b l i c  p o l i c y .  I t  w o u l d  

f o s t e r  and encourage  u n p r i n c i p l e d  c o u n s e l  t o  make u n t e n a b l e  l e g a l  

a rgument s  i n  t h e  t r i a l  c o u r t  i n  o r d e r  t o  create error which  t h e y  

t h e n  c o u l d  t a k e  a d v a n t a g e  o f  on a p p e a l .  

• I f  t h i s  C o u r t  s h o u l d  be i n c l i n e d  t o  r u l e  i n  f a v o r  o f  t h e  

D e f e n d a n t s  u n d e r  t h i s  p o i n t ,  t h e n  t h e  t r i a l  c o u r t  s h o u l d  be 



directed to impanel the original jury which decided the compensa- 

tory damages and allow them to now decide the punitive damages. 

And if the trial court, after being directed, found reimpanelling 

the original jurors to be impossible, (because of death, etc.), 

then and only then should a new jury be impanelled, and it should 

be advised fully of the compensatory award and instructed to 

reach a verdict only on punitive damages. No rule would be a 

good rule that rewarded the party creating error. 

Nothing in the preceding paragraph should be construed to 

mean the Plaintiffs agree in any way with the Defendants' 

position under this point. On the contrary, the Plaintiffs' 

position is that this Court should follow the sound reasoning of 

the overwhelming case law, which has been cited by the Plaintiffs 

hereinabove. 

The Supreme Court should not invoke its discretionary 

jurisdiction, because the opinion of the Fifth Disctrict Court of 

Appeals, when viewed in light of the most recent Supreme Court 

and District Court opinions presents no conflict. 

POINT I11 

THE "TWO ISSUE" RULE APPLIES IN THIS CASE 
BECAUSE DEFENDANTS FAILED TO OBJECT OF A 
GENERAL VERDICT. 

The Defendants' argument under this point makes an 

assumption, which the Plaintiffs are not willing to concede: that 

the 5th DCA decision the trial judge erred in allowing the issue 

of the "nature trail" to go to the jury is correct. Plaintiffs 

contend the evidence in the trial below supports the trial 

court's decision with respect to the nature trail. 

Since the Plaintiffs presented sufficient evidence of all 



four  e s s e n t i a l  elements of f raud wi th  r e spec t  t o  t h e  "na ture  

t r a i l "  t h e r e  was no e r r o r  i n  t h e  t r i a l  c o u r t ' s  f a i l i n g  t o  g r a n t  

t h e  d i r e c t e d  v e r d i c t  requested by t h e  Defendants. Even i f  t h e  

P l a i n t i f f s  had completely f a i l ed  t o  present su f f i c i en t  evidence 

of f raud wi th  r e spec t  t o  the  "na ture  t r a i l " ,  t h e r e  was over- 

whelming evidence as t o  other frauds which independently would 

support  t h e  v e r d i c t .  Addi t iona l ly ,  t h e  Defendants f a i l e d  t o  

request specia l  interrogatory verdic t  forms i n  order t o  require 

the  jury t o  a l loca te  the damages as t o  par t icu la r  aspects of the 

fraud proven by t h e  P l a i n t i f f s .  Since t h e  Defendants below 

approved the general verdict  form, they have waived any objection 

t o  a  general verdict  by the  jury which i s  amply supported by one 

a o r  more t h e o r i e s .  (R-1652) - Middleveen v. Sibson Real ty ,  417 

So.2d 275,276 (5th DCA 1982). 

A s  f u r t h e r  evidence of t h e  Defendants t o t a l  absence of any 

in ten t  t o  construct a  nature t r a i l ,  the  following was introduced 

a t  t h e  t r i a l .  Defendant, TOM W A S D I N ,  confirmed t h a t  t he  S t a t e -  

ment of J u s t i f i c a t i o n ,  Exh ib i t  No. 25, would be t h e  type  of 

ins t rument  t h a t  would mention a  na tu re  t r a i l ,  i f  one had been 

planned f o r  t h e  p r o j e c t .  (R-1234) (A-19). He a l s o  s a i d  t h i s  

Sta tement  of J u s t i f i c a t i o n  was used by Oceanwoods f o r  t he  

deve lopment ,  i t  h a v i n g  been o r i g i n a l l y  w r i t t e n  by F i r s t  

I n t e r s t a t e  Development Corporation.  (R-1576, 1577) M r .  Wasdin 

fur ther  t e s t i f i e d  there  was no easement from Ridgewood Avenue t o  

the  beach for  the benefi t  of the homeowners i n  Oceanwoods u n t i l  

August of 1983, shor t ly  before the  t r i a l .  (R-1598) The president 

of Defendant, F i r s t  I n t e r s t a t e  Development Corporation,  s t a t e d  



• t h e  n a t u r e  t r a i l  would have been i n  t h e  S ta tement  of J u s t i f i c a -  

t i o n  o r  it was t h e  t y p e  of t h i n g  t h a t  would h a v e  b e e n  i n  t h e r e ,  

had it been planned. (R-654) The P r e s i d e n t  of F i r s t  I n t e r s t a t e ,  

M r .  Biery,  a l s o  t e s t i f i e d  he  p repared  t h e  S ta tement  of  J u s t i f i c a -  

t i o n  unde r  t h e  name of P o r t a  d e l  S o l ,  b u t  t h a t  it was now used  

u n d e r  t h e  name o f  Oceanwoods. (R-655) Norma C r o s s ,  a  s a l e s  

r e p r e s e n t a t i v e  f o r  D e f e n d a n t ,  Oceanwoods, t e s t i f i e d  t h e  n a t u r e  

t r a i l  was  t o  b e  f i n i s h e d  s o  t h e  owner s  o f  t h e  p r o p e r t y  c o u l d  h a v e  

a c c e s s  t o  t h e  beach  b e f o r e  t h e  p r o j e c t  was c o m p l e t e d .  (R-1227) 

She desc r ibed  t h e  n a t u r e  t r a i l  t o  be  one f o r  jogging, running and 

b i k i n g .  Be th  Foy, a n o t h e r  s a l e s  r e p r e s e n t a t i v e  o f  D e f e n d a n t ,  

Oceanwoods, t e s t i f i e d  she  t o l d  people  t h e  n a t u r e  t r a i l  would be  

on  t h e  Nor th  bounda ry  and t h e  p e o p l e  c o u l d  r u n ,  r i d e  a  b i c y c l e  a and walk on it t o  t h e  beach. (R-1534) Tom Wasdin conf i rmed t h a t ,  

i n  f a c t ,  t h e r e  i s  no n a t u r e  t r a i l  a c r o s s  t h e  Nor th  boundary .  ( R -  

1324) He admi t t ed  t h e  n a t u r e  t r a i l  which had been c o n s t r u c t e d  on 

t h e  S o u t h  bounda ry ,  and was i n  e x i s t e n c e  a t  t h e  t i m e  o f  t r i a l ,  

was no t  s u i t a b l e  f o r  b i c y c l e  r i d i n g  over  a l l  of it. (R-1327). He 

even  t e s t i f i e d  t h a t  t h e  s o u t h e r n  bounda ry  n a t u r e  t r a i l  had  n o t  

been p r o p e r l y  main ta ined  and t h a t  t h e  c i t y  caused a b s o l u t e l y  no 

problem w i t h  r e s p e c t  t o  t h e  n a t u r e  t r a i l  on t h a t  s i de .  (R-1327). 

S t rong  evidence t h e r e  was never any i n t e n t  t o  c o n s t r u c t  t h e  

n a t u r e  t r a i l  a s  r ep re sen t ed  t o  t h e  P l a i n t i f f s  i s  t h e  s imp le  f a c t  

t h a t  t h e  n a t u r e  t r a i l  on t h e  sou th  s i d e  a s  it e x i s t s  today i s  n o t  

o f  t h e  q u a l i t y ,  which  even  t h e  D e f e n d a n t s  h a v e  a d m i t t e d ,  t h e  

n a t u r e  t r a i l  was supposed t o  have been. (R-125,140,193,194, 195) 

@ More than  one P l a i n t i f f  t e s t i f e d  t h e  South boundary n a t u r e  t r a i l  

was o n l y  r e c e n t l y  c o n s t r u c t e d  o r  a t t e m p t e d  t o  b e  c o n s t r u c t e d .  



For example, P l a i n t i f f  Shole r ,  t e s t i f i e d  t h e  na tu re  t r a i l  on t h e  

sou th  s i d e  had been somewhat c l e a r e d  w i t h i n  t h e  l a s t  month b e f o r e  

t h e  d a t e  of t h e  t r i a l .  (R-366).  Of c o u r s e ,  t h i s  i s  c o n s i s t e n t  

w i t h  t h e  Defendant, Tom Wasdin's, own tes t imony.  

Another P l a i n t i f f ,  M r s .  Boatman, t e s t i f i e d  t h e  n a t u r e  t r a i l  

a s  it e x i s t s  now, and s h e  had  been  t h e r e  t h e  day  s h e  t e s t i f i e d ,  

was s o  bad s h e  c o u l d n ' t  even  t a k e  t h e  dog down it; s h e  s a i d  it 

had  a l l  grown up. (R-455) P l a i n t i f f ,  G a l e  Rutkowski ,  t e s t i f i e d  

t h e  n a t u r e  t r a i l  on t h e  Nor th  d i d  n o t  e x i s t  and t h e  one on t h e  

Sou th  was v e r y  s m a l l  and had  been  t h e r e  o n l y  a b o u t  t w o  weeks.  (R-  

583)  S u r e l y ,  t h e s e  P l a i n t i f f s '  s t a t e m e n t s  t o g e t h e r  w i t h  t h e  

D e f e n d a n t ' s  own t e s t i m o n y  i s  more t h a n  m e r e l y  some e v i d e n c e  o f  

l ack  of i n t e n t  t o  c o n s t r u c t  t h e  n a t u r e  t r a i l  a s  promised. 

I f  t h e  Defendants had not  been f r a u d u l e n t  and had they  been 

a c t i n g  i n  good f a i t h  and w i t h  good i n t e n t i o n s  a s  t h e y  m a i n t a i n ,  

t h e  Sou th  t r a i l  would be o f  t h e  same q u a l i t y  a s  t h e  Nor th  t r a i l  

was supposed t o  have been. 

The q u e s t i o n  o f  t h e  p r o o f  o f  i n t e n t  i n  a  f r a u d  a c t i o n  was 

v i s i t e d  upon  by  t h e  4 t h  D C A  i n  G r e a t  A m e r i c a n  I n s .  Co. v. ..................... 
Coppedge, 405 So.2d 732 (4 th  DCA 1981), where it was sa id :  

I n t e n t ,  b e i n g  a  s t a t e  o f  mind, i s  n o t  s u b j e c t  
t o  d i r e c t  proof and can on ly  be i n f e r r e d  from 
t h e  c i r c u m s t a n c e s .  Sko ld  v. S t a t e ,  263 So.2d 
627 (Fla.3d DCA 1972). Thus, i f  t h e r e  was any 
r e a s o n a b l e  e v i d e n c e  upon which  a  j u r y  c o u l d  
l e g a l l y  p r e d i c a t e  a  d e t e r m i n a t i o n  o f  i n t e n t ,  
t h e  t r a i l  c o u r t  c o r r e c t l y  d e n i e d  t h e  
a p p e l l a n t ' s  m o t i o n  f o r  d i r e c t e d  v e r d i c t .  
T i n y ' s  L i q u o r s ,  I n c .  v. Dav i s ,  353 So.2d 168  
(F la .3d  DCA 1977) .  

I t  i s  a l s o  impor tan t  t o  remember t h a t  f r aud  can be committed 

by r e p r e s e n t a t i o n s  made under c i rcumstances  i n  which t h e  repre-  



s e n t o r  o u g h t  t o  h a v e  known, i f  h e  d i d  n o t  know, o f  t h e  f a l s i t y  

t h e r e o f .  S e e  A l e x a n d e r  P r o p e r t i e s ,  I n c .  v. Graham, - 397 So.2d 

699,  706 ( 4 t h  DCA 1981 ) .  

F i n a l l y ,  it i s  s i g n i f i c a n t  t h a t  t h e  n a t u r e  t r a i l ,  which was 

shown i n  t h e  f i l m  a t  t r i a l  was  c o n s t r u c t e d  2  1 / 2  y e a r s  a f t e r  t h i s  

l a w s u i t  was f i l e d  and o n l y  a f t e r  t h e  m a t t e r  was  s e t  f o r  t r i a l .  

I n  f a c t ,  t h e  evidence c l e a r l y  showed t h e  c o n s t r u c t i o n  of  t h i s  so- 

c a l l e d  " n a t u r e  t r a i l "  h a d  n o t  even  b e e n  c o m p l e t e d  d u r i n g  t h e  

t r i a l  be low.  The " n a t u r e  t r a i l "  was c o n s t r u c t e d  m e r e l y  f o r  

purposes  of  t h e  t r i a l .  

The Defendants  a r e  a sk ing  t h i s  Court  t o  s p e c u l a t e  a s  t o  what 

damages t h e  jury  awarded f o r  t h e  d i f f e r i n g  f r a u d u l e n t  mis repre -  

s e n t a t i o n s  o f  t h e  D e f e n d a n t s .  The D e f e n d a n t s  h a v i n g  f a i l e d  t o  

ask  f o r  s p e c i a l  i n t e r r o g a t o r y  v e r d i c t s ,  cannot  now c l a i m  e r r o r .  

The r e c o r d  r e f l e c t s  t h a t  t h e  D e f e n d a n t s  app roved  o f  t h e  s i n g l e  

g e n e r a l  v e r d i c t  form. (R-1652) Defendants  advance an e r roneous  

t h e o r y  t h a t  i f  t h e  i s s u e  c o n c e r n i n g  t h e  n a t u r e  t r a i l  w a s  

i m p r o p e r l y  c o n s i d e r e d  by t h e  j u r y ,  t h e n  t h e  e n t i r e  g e n e r a l  

v e r d i c t  cannot  s t and  and must be reversed .  The "Two I s s u e  Rule" 

adopted by t h e  F l o r i d a  Supreme Cour t  i n  C o l o n i a l  S t o r e s ,  Inc .  v. 

S c a r b o r o u g h ,  355 So.2d 1181  ( F l a .  1 9 7 7 ) ,  and r e i t e r a t e d  by  t h e  

same Cour t  i n  Whitman v. Cast lewood I n t e r n .  Corp., 383 So.2d 618 

( F l a .  1 9 8 0 ) ,  demands t h e  o p p o s i t e  r e s u l t .  I n  - Midd leveen  v. 

S i b s o n  R e a l t y ,  417 So.2d 275, 276 ( 5 t h  DCA 1 9 8 2 ) ,  t h e  F i f t h  

D i s t r i c t  recites t h e  "Two I s s u e  Rule" a s  fo l l ows :  

Where a  g e n e r a l  v e r d i c t  f o rm  i s  s u b m i t t e d  t o  
t h e  j u r y  w i t h o u t  o b j e c t i o n ,  r e v e r s a l  i s  
i m p r o p e r  whe re  no e r r o r  i s  found  a s  t o  one  o f  
s e v e r a l  i s s u e s  submi t t ed  t o  t h e  ju ry  on which 



t h e  v e r d i c t  may be p rope r ly  based.  

I t  i s  impor tan t  t o  examine t h e  law w i t h  r e s p e c t  t o  s e t t i n g  

a s i d e  a  j u r y  v e r d i c t .  The a p p e l l a t e  c o u r t  w i l l  a ssume t h e  

v e r d i c t  was r e a c h e d  on t h e  b a s i s  o f  t h e  t h e o r y  which  i s  f r e e  f rom 

any e r r o r .  V a r i e t y  Chi ldren ' s  Hosp i t a l  v. Perk ins ,  382 So.2d 331 

pe la. 3 r d  DCA 1980) .  F u r t h e r  s p e a k i n g  on t h i s  q u e s t i o n ,  t h e  3 r d  

DCA i n  Bermil  Corpora t ion  v. Sawyer, 353 So.2d 579, 583 (3rd DCA, 

1977), (A-93), s t a t e d :  

F i n a l l y ,  it must  be  s t a t e d  t h a t  any p a r t y  
s e e k i n g  t o  h a v e  a  j u r y  v e r d i c t  s e t  a s i d e  
a d m i t s ,  f o r  p u r p o s e s  o f  t h a t  p r o c e e d i n g ,  a l l  
m a t e r i a l  f a c t s  a s  t e s t i f i e d  by t h e  o p p o s i n g  
p a r t y  t o g e t h e r  w i th  a l l  i n f e r e n c e s  f avo rab le  
t o  t h e  opposing pa r ty ,  which might reasonably  
b e  d r a w n  f r o m  t h e  e v i d e n c e  a s  a  w h o l e .  
Thompson vs .  J a c o b s ,  314 So.2d 797, (1st DCA, 
1975) .  

Under t h e  law c i t e d  above t h e  v e r d i c t  must  s t a n d .  Even i f  

t h e r e  was a  t o t a l  l a c k  o f  e v i d e n c e  w i t h  r e s p e c t  t o  t h e  " n a t u r e  

t r a i l " ,  which c o n s t i t u t e s  a  s m a l l  p o r t i o n  o f  t h e  P l a i n t i f f s  

damages,  t h e  ample  and ove rwhe lming  e v i d e n c e  c o n c e r n i n g  t h e  

m i s r e p r e s e n t a t i o n s  t h a t  t h e  Oceanwoods P r o j e c t  was an oceanf ron t  

p r o j e c t ,  i n  and o f  i t s e l f ,  p r o v i d e s  t h e  n e c e s s a r y  e v i d e n c e  t o  

s u p p o r t  t h e  v e r d i c t  a s  i n d i c a t e d  by t h e  t e s t i m o n y  o f  e a c h  and 

every P l a n t i f f .  

I f  t h e  r e c o r d  d e m o n s t r a t e s  any t h e o r y  upon which  t h e  j u r y  

could l a w f u l l y  have reached i t s  v e r d i c t ,  t h a t  v e r d i c t  must s tand.  

Kaplin v. C i a v a r e l l a ,  349 So.2d 700 (4 th  DCA, 1977). (A-118). 

S u r e l y  t h e  e v i d e n c e  i n  t h i s  c a s e  i s  ove rwhe lming ,  t h a t  t h e  

P l a i n t i f f s  were  damaged m o n e t a r i l y .  The t e s t i m o n y  o f  C h r i s  
- 

Edwards a lone  would show they  s u f f e r e d  some pecuniary l o s s .  (R- 

1296) .  I n  F l o r i d a  P u b l i c  U t i l i t i e s  Company v. Wester,  e t  a l ,  7  



So.2d 788 (Fla.  1942), we f i n d  t h e  fo l lowing  language wi th  

respect t o  the qual i ty  of proof as it applies t o  market value, on 

page 790: 

... I t  i s  o f t e n  impossible  t o  p lace  what i s  a  
current  market value on such a r t i c l e ,  but the  
law does not  contemplate t h a t  t h i s  be done 
wi th  exact  mathematical  exactness.  The law 
guarantees  every person a  remedy when he has  
been wronged .... 
When t h e  wrong i s  shown, it becomes t h e  duty 
of c o u r t  and jury t o  apply a  t e s t  t h a t  w i l l  
r e a s o n a b l y  compensate  t h e  person wronged 
rather than one tha t  makes it impossible t o  do 
so. The pr inciple  of res  ipsa loquitur  may be 
used t o  a i d  t h e  r e s u l t  even though n o t  
technically applicable. 

There i s  no mer i t  t o  Defendants' conten t ion  under t h i s  

Point. 

POINT I V  

WHETHER THE T R I A L  COURT COMMITTED REVERSIBLE 
ERROR BY R E F U S I N G  TO GRANT A DIRECTED VERDICT 
FOR THE DEFENDANTS W I T H  REGARD TO THE I S S U E  O F  
ALLEGED M I S R E P R E S E N T A T I O N S  THAT THE P R O J E C T  
WAS "BEACH-FRONT". 

Since under the au thor i t i es  c i ted  i n  Point V, the uncorrobo- 

r a t e d  tes t imony of a  P l a i n t i f f  landowner a s  t o  t h e  value of h i s  

property is  admissable and suf f ic ien t  t o  es tab l i sh  damages, the 

Court d i d  not  e r r  i n  f a i l i n g  t o  d i r e c t  a  v e r d i c t ,  based upon 

P l a i n t i f f s  f a i l u r e  t o  prove damages by s u b s t a n t i a l  competent 

evidence. I f  we can judge by the act ion of the jury i n  the t r i a l  

below i n  render ing 50 v e r d i c t s  i n  t h e  space of 70 minutes,  

P l a i n t i f f s  cer ta in ly  and persuasively proved t h e i r  damages. 

The P l a i n t i f f s  are  i n  complete agreement with the Defendants 

i n  t h e i r  a s s e r t i o n  t h a t  where a  purchaser  seeks  damages f o r  a  

misrepresentation as t o  matters affect ing the value of property 



purchased by him, he must prove the value at the time of 

purchase, and what such value would have been had the representa- 

tions been true. 

To prove the value of the units at the time of purchase had 

the representations been true, the Plaintiffs testified to the 

purchase price of their units. That testimony was unimpeached 

and uncontradicted. That evidence is certainly sufficient to 

establish the first of the two values necessary in computing the 

damages for fraudulent misrepresentations concerning real 

property. 

Contract price is strong evidence of the value of the 

property as represented. West Florida Land Co. v. Studebaker, 19 

• So.176 (Fla. 1896), (A-154), Haynes v. Cumberland Builders, Inc., 

565 S.W.2d 887, (Tenn. App. 1979), (A-170), Lyon v. Shelter 

Resources Corp., 253 S.E.2d, 277 (N.C. App. 1977), (A-201). 

Defendants in their argument under Point IV, again assert 

that the testimony of the Plaintiffs alone is not sufficient to 

establish the actual value of the units. It is well established 

under Florida law that the uncorroborated testimony of a Plain- 

tiff if reasonable on its face and if believed and accepted by 

the jury can carry the burden of proof, Florida Publishing v. 

Copeland, 89 So.2d 18  l la. 1956). What the Defendants complain 

of, is what they perceive as a lack of detail to support the 

opinions given by the Plaintiffs as to the value of their 

property. As is established by Plaintiffs in their argument 

under Point V of this Appeal, any lack of foundation or explana- 

tion goes merely to the weight and not the admissibility of the 



t e s t i m o n y .  The Defendan t s  con tend  t h a t  where  a w i t n e s s  ( i n  t h i s  

case by  i m p l i c a t i o n ,  t h e  P l a i n t i f f s  t h e m s e l v e s )  c a n n o t  t e l l  t h e  

j u r y  how h e  worked o u t  m e n t a l  a d j u s t m e n t s  i n  making a p e r c e n t a g e  

a d j u s t m e n t  t o  v a l u e ,  h i s  t e s t i m o n y  i s  i n a d m i s s a b l e ,  a n d  i n  

s u p p o r t  of t h a t  s t a t e m e n t  c i tes  Walters v. S t a t e  Road Depar tment ,  

239 So.2d 878 ( F l a .  1st DCA 1970).  Walters is  n o t  r e l e v a n t  s i n c e  

it d e a l t  w i t h  t h e  t e s t i m o n y  o f  a n  e x p e r t .  T h e r e  i s  no  q u e s t i o n  

t h a t  i n  t h e  S t a t e  o f  F l o r i d a  a non-exper t  p l a i n t i f f - l a n d o w n e r  c a n  

t e s t i f y  w i t h  r e s p e c t  t o  t h e  v a l u e  o f  h i s  own p r o p e r t y .  

I n  t h e i r  f i n a l  a r g u m e n t  i n  t h i s  p o i n t ,  D e f e n d a n t s  s t r a i n  

c r e d u l i t y  i n  a s s e r t i n g  t h a t  on  t h e  bas i s  o f  t h e  t e s t i m o n y  

presentedinthetrialbelow, n o n e  o f t h e  P l a i n t i f f s  w e r e  ab le  t o  

a r e l a t e  how t h e y  w e r e  i n j u r e d .  E v e r y  s i n g l e  w i t n e s s ,  i n c l u d i n g  

t h e  e x p e r t s  who t e s t i f i e d  f o r  b o t h  p a r t i e s ,  e s t a b l i s h e d  t h a t  t h e  

v a l u e  o f  t h e  P l a i n t i f f ' s  p r o p e r t y  was d i m i n i s h e d  by v i r t u e  o f  it 

n o t  b e i n g  a n  o c e a n f r o n t  p ro jec t .  T h i s  a r g u m e n t  i s  m o r e  f u l l y  

answered  i n  P o i n t  V. From t h e  e n t i r e  r e c o r d ,  o n l y  one  c o n c l u s i o n  

i s  r e a s o n a b l e  a n d  t h a t  i s  e a c h  a n d  e v e r y  P l a i n t i f f  d i d  n o t  

r e c e i v e  t h e  b e n e f i t  o f  h i s  b a r g a i n ,  a n d  as  a r e s u l t ,  s u f f e r e d  

s i g n i f i c a n t  p e c u n i a r y  damages. S t r i c k l a n d  v. Muir,  1 9 8  So.2d 49 

( 4 t h  DCA 1 9 6 7 )  (A-133) ,  S o r e n s e n  v.  G a r d n e r ,  334  P.2d 4 7 1  ( o r e .  

Defendan t s  e r r o n e o u s l y  con tend  t h e  t e s t  f o r  m a t e r i a l i t y  i s  

" w h e t h e r ,  e x c e p t  f o r  t h e  p e r p e t r a t i o n  o f  t h e  a l l e g e d  f r a u d ,  t h e  

P l a i n t i f f  would have  r e f u s e d  t o  e n t e r  i n t o  t h e  c o n t r a c t " ,  r e l y i n g  

on G r e a t  American Ins .  Co.  v. Sua rez ,  109  So. 229 ( F l a .  1926)  (A- 
- 

105) ,  and Cana l  A u t h o r i t y  v. Ocala Mfg. Co., 365 So.2d 1060 (F la .  

1st DCA 1 9 7 9 )  App D i s  w /o  op.  3 6 8  So.2d 1 3 6 3  ( F l a . )  t o  s u p p o r t  



that proposition. In Suarez, the insurance company set up fraud 

as an affirmative defense to payment under the insurance policy. 

With respect to this issue the opinion states: 

There is no standard by which it may be 
determined whether fraud charged is material. 
If set up as a defense, it must related 
specifically to the contract or the subject- 
matter in litigation, and if it can be shown 
that the alleged fraud was such that if it had 
not been perpetrated the contract of insurance 
would not have been executed in the manner 
that it was if the fraud had not been 
perpetrated, then it cannot be said to have 
been material. (Citation omitted) (emphasis 
added ) 

Ocala - Mfg. Co., supra, is not authority for the Defendants' 

contention on materiality and, indeed, does not seem to be 

relevant to any issue in this case. 

The real test of materiality, which is set out below, is 

found in Pryor v. Oakridge Develpment - Corp., 119 So.2d 326, 329 

 l la. 1928), (A-127), which is cited by the 5th DCA in Foodfair 

v. Anderson, 382 So.2d 150 (5th DCA 1980): 

One of the necessary elements of fraud to 
constitute ground for rescission as stated by 
Mr. Pomeroy, 11, Pomeroy Equity Jurisprudence, 
Section 887, is the affirmation of a fact, and 
this fact, to be material, must affect the 
value of the property or cause loss to the 
purchaser. 

"The last element of a misrepresentation, in 
order that it may be the ground for any 
relief, affirmative or defensive, in equity or 
at law, is its materiality. The statement of 
facts of which it consists must not only be 
relied upon as an inducement to some action, 
but it must also be so material to the 
interests of the party thus relying and acting 
upon it, that he is pecuniarily prejudiced by 
its falsity, is placed in a worse position 
than he otherwise would have been. The party 
must suffer some pecuniary loss or injury as 
the natural consequence of the conduct induced 



by t h e  m i s r e p r e s e n t a t i o n .  I n  s h o r t ,  t h e  
misrepresentation must be so material  t ha t  i t s  
f a l s i t y  renders  it unconscient ious  i n  t h e  
person making it t o  enforce the  agreement or  
other transaction which it has caused. Fraud 
without resul t ing pecuniary remedial jurisdic-  
t ion,  equitable or legal;  courts  of jus t ice  do 
not  a c t  a s  mere t r i b u n a l s  of conscience t o  
enforce dut ies  which are  purely moral. I f  any 
pecuniary loss  i s  shown t o  have resulted,  the  
Court w i l l  not inquire in to  the extent of the 
i n j u r y ;  it is  s u f f i c i e n t  i f  t h e  p a r t y  mis led 
h a s  been very s l i g h t l y  pre jud iced ,  i f  t h e  
amount i s  a t  a l l  a p p r e c i a b l e . "  (emphasis 
added ) 

I n  a more r ecen t  a f f i r m a t i o n  of t h i s  p r i n c i p l e  t h e  4 th  DCA 

Vance v. Indian Hammock Hunt and Riding Club, LTD., 

1367, 1371 (4 th  DCA 1981), (A-144), a  r e l e v a n t  p o r t i o n  of which 

i s  s e t  out below: 

...[ Tlhe de te rmina t ion  of whether a f a c t  i s  
"ma te r i a l "  can only be made i n  t h e  frame of 
reference of the def in i t ion  of what a material  
f a c t  i s ;  t h a t  i s ,  it m u s t  be something which a 
buyer o r  s e l l e r  of o rd ina ry  i n t e l l i g e n c e  and 
prudence would think t o  be of some importance 
i n  d e t e r m i n i n g  whe the r  t o  buy o r  s e l l .  
(emphasis added) 

Thus it is  apparent t ha t  i n  order t o  s a t i s f y  the element of 

m a t e r i a l i t y  it i s  not necessary f o r  t h e  P l a i n t i f f s  t o  prove bu t  

f o r  t h e  mis rep resen ta t ion  concerning the  f raud ,  they would not 

have  pu rchased  t h e i r  u n i t s .  Be fo re  l e a v i n g  t h i s  p o i n t ,  

P l a i n t i f f s  m u s t  respond t o  the  argument made by the Defendants on 

page 28 of t h e i r  b r ie f ,  t h a t  any representations with respect t o  

t h e  beach f r o n t  were nothing more than a promise of f u t u r e  

performance. The record be l ies  the eff icacy of t ha t  argument. 

In addition t o  what most Defendants were told,  each received 

P l a i n t i f f s '  Exhibit 16 and r e l i ed  thereon i n  making h i s  decision 

t o  purchase t h e  proper ty .  Exh ib i t  16 i s  s u b j e c t  t o  only one 



reasonable in terpreta t ion,  and tha t  is  there  was a  misrepresenta- 

t i o n  by t h e  Defendants t h a t  t h e  p r o j e c t  would extend t o  t h e  

A t l a n t i c  Ocean. (A-16). Also, s ee  P l a i n t i f f s '  Exh ib i t  15. 

P O I N T  V 

WHETHER THE LOWER COURT ERRED I N  ALLOWING THE 
PLAINTIFFS TO TESTIFY A S  T O  THE DAMAGES TO 
T H E I R  P R O P E R T Y  C A U S E D  B Y  A L L E G E D  
MISREPRESENTATIONS 

Since owners of property are  competent t o  t e s t i f y  as t o  the 

value of t h e i r  p roper ty ,  t h e r e  was no e r r o r  i n  p e r m i t t i n g  t h e  

Plaintiffstotestifyastothe damagesthey su f fe red  a s  a  r e s u l t  

of Defendants fraudulent misrepresentations. Defendants acknow- 

ledge t h e  genera l  r u l e  i n  F l o r i d a  t h a t  a  p roper ty  owner may 

t e s t i f y  a s  t o  t h e  value of h i s  p roper ty ,  bu t  a s s e r t  t h a t  t h e r e  

a re  l imi ta t ions  and qua l i f ica t ions  t o  the general ru le  based on 

case law from foreign jur isdic t ions  with factual  s i tua t ions  more 

removed from t h e  i n s t a n t  case  than t h e  j u r i s d i c a t i o n  of t h e i r  

or igin  i s  from Florida. 

Defendants contend an owner cannot be a  c o n t r a c t  vendee a t  

t h e  t ime  of h i s  purchase and s t i l l  t e s t i f y  a s  t o  t h e  value of h i s  

p roper ty  on t h e  d a t e  of purchase. For t h e  p ropos i t i on  t h a t  a  

c o n t r a c t  vendee i s  not  an "owner" under t h e  r u l e  p e r m i t t i n g  an 

owner t o  t e s t i f y  t o  t h e  value of h i s  proper ty ,  t h e  Defendants 

r e l y  on Freedman - vs. Cholick 379 P.2d 575 (Ore. 1963). I n  t h a t  

case ,  t h e  p l a i n t i f f  paid  t h e  defendant $250.00 f o r  an op t ion  t o  

purchase downtown commerical p rope r ty  f o r  $115,000.00. The 

Defendant was unable t o  deliver t i t l e .  The court qui te  properly 

ru l ed  t h a t  merely e x e r c i s i n g  an op t ion  d i d  not make a  person an 



owner for the purposes of permitting testimony as t o  the value of 

the property. 

Having a  f e e  s i m p l e  a b s o l u t e  i n t e r e s t  i n  an e x i s t i n g  

res idence  i s  not t h e  only d e f i n i t i o n  of an "owner" f o r  purposes 

of t h e  general  r u l e  pe rmi t t ing  non-expert tes t imony as  t o  t h e  

value of r e a l  proper ty .  The Courts look t o  t h e  f a m i l i a r i t y  of 

t h e  "owner", wi th  t h e  proper ty  i n  ques t ion ,  i n  determining h i s  

competence t o  render an opinion and not t o  h i s  exact in t e res t  i n  

t h e  p r o p e r t y  o r  t h e  s t a t e  of c o m p l e t i o n  of any s t r u c t u r e  

appurtenant thereto. 

A survey of cases i l l u s t r a t e  th i s .  In Wall v. Thalco, Inc., 

614 S.W.2d 803 (Tenn., App. 1 9 8 1 ) ,  an e q u i t a b l e  owner was 

a permitted t o  t e s t i f y  as t o  the value of rea l  property because he 

was contractually en t i t l ed  t o  reconveyance of tha t  property. The 

C a l i f o r n i a  Court i n  - Meyer v. Benko, 1 2 7  Cal.Rptr. 846 (Cal. App. 

1976), a  case  involving a  breach of c o n t r a c t  t o  s e l l  r e a l  

property, permitted the contract purchaser t o  t e s t i f y  as t o  the 

r e n t a l  value of t h a t  proper ty  on t h e  theory he was an e q u i t a b l e  

owner of the property. Likewise in  Junction City Water Control 

D i s t r i c t  v. Calver t ,  493 P.2d 76 (Ore. Ap. 1972), it was he ld  

t h a t  it was not e r r o r  t o  permi t  a  c o n t r a c t  purchaser t o  t e s t i f y  

t o  t h e  "before" and " a f t e r "  value of h i s  h i s  property.  I n  -- Jowdy 

v. Guerin, 457 P.2d 745 ( A r .  App. 1969), t h e  Arizona Court, 

acknowledging t h e  w e l l  s e t t l e d  law t h a t  an owner may t e s t i f y  

concerning t h e  value of h i s  r e a l  and personal  proper ty  even 

though he i s  not qual i f ied as an expert, found tha t  the  P la in t i f f  

• i n  tha t  case was an "owner" within the meaning of tha t  rule  even 

though she had merely a  vendor's i n t e r e s t  i n  the property through 



a s p e c i a l  Warranty Deed a f t e r  it had been conveyed t o  p a r t i e s  who 

were Defendants. 

Defendants b o l d l y  d e c l a r e  t h a t  an owner is  no t  p e r m i t t e d  t o  

t e s t i f y  a s  t o t h e  d e p r e c i a t i o n  v a l u e  o f t h e  r e m a i n d e r  o f  h i s  l a n d  

caused by a road p r o j e c t  absen t  a showing of  a s p e c i a l  knowledge 

by t h e  owner a s  t o  i t s  va lue  beyond t h a t  which i s  presumed t o  be  

p o s s e s s e d  by men g e n e r a l l y ,  c i t i n g  S t a t e ,  by and through S t a t e  

Highway v. Donnes, 609 P.2d., 1213 (Mont. 1980) .  P l a i n t i f f s  

q u e s t i o n  t h e  v a l u e  o f  Donnes s i n c e  t h e  i n s t a n t  c a s e  does  n o t ,  

f i r s t  of a l l ,  involve  d e p r e c i a t i o n  and, secondly,  has  no th ing  t o  

do wi th  a road p r o j e c t .  

P l a i n t i f f s '  t heo ry  of damage i s  based upon f r aud  a t  t h e  t i m e  

of  t h e  P l a i n t i f f s '  purchase  of p roper ty .  The measure of  damages 

i s  t h e  v a l u e  of  t h e  p r o p e r t y  as r e p r e s e n t e d  minus  i t s  a c t u a l  

va lue  on t h e  d a t e  of purchase. No d e p r e c i a t i o n  took p l a c e  which 

r educed  t h e  v a l u e  as a r e s u l t  o f  some s u c c e e d i n g  a c t  o c c u r r i n g  

a f t e r  t h e  purchase. 

I n  Donnes, t h e  Court  r e j e c t e d  t h e  tes t imony of  t h e  owner of 

t h e  r a n c h  p r o p e r t y  who d i d  n o t  o p e r a t e  t h e  r a n c h  b e c a u s e  o f  h e r  

d e c i d e d  l a c k  of  knowledge  c o n c e r n i n g  t h e  r e l e v a n t  i s s u e s  o f  

v a l u a t i o n .  I n  t h a t  c a s e ,  t h e  owner  even  d e c l i n e d  t o  g i v e  h e r  

op in ion  a s  t o  t h e  va lue  of t h e  remaining land a f t e r  t h e  condemna- 

t i o n  when she  was asked. 

I n  any  e v e n t ,  even  a c c e p t i n g  Donnes a s  a u t h o r i t y  f o r  t h e  

p r o p o s i t i o n  t h a t  an owner cannot t e s t i f y  a s  t o  t h e  d e p r e c i a t i o n  

o f  h i s  p r o p e r t y ,  c o n t r a r y  a u t h o r i t y  c a n  b e  found.  I n  - W a i t e s  v. 

South Ca ro l ina  Windstorm and H a i l  Unde rwr i t i ng  A s s o c i a t i o n ,  307 



S.E.2d 223 (S.C. 1983), the Supreme Court of South Carolina 

reaffirmed its prior holding in Howell v. State Highway Depart- 

ment, 166 S.E. 129 (S.C. 1932) in which a land owner was ---- 
permitted to testify as to the amount by which his remaining land 

had depreciated as a result of the Highway Department's condemna- 

tion to a portion of his land to build a road. 

The Defendants' major objection to the testimony, as to the 

value of their property presented by the Plaintiffs, was their 

alleged failure to present "sufficient factual data from which a 

jury could make a rational estimate of their loss". Defendants 

claim that the Plaintiffs' testimony was "inherently" speculative 

in nature because they could not state any rational basis for 

th,eir opinion". The Plaintiffs take exception to any assertion 

that they were unable to provide a rational basis for their 

opinions as is borne out by the record. 

To persuade this Court that the Plaintiffs' testimony as to 

the value of their property should be rejected, the Defendants 

rely upon a Missouri Appellate Court decision of Ward - v. Deck, 

419 S.W.2d 286 (Mo. 1967). There the Missouri Court rejected the 

testimony of the owner of the leasehold in question, because he 

had no experience in using the premises as a location for a 

liquor store and his previous business was not shown to have been 

comparable in any respect to that which he was undertaking to 

establish. Additionally it appears that he was testifying as to 

the value to him rather than market value. 

Another case of dubious value relied upon by the Defendants 

is Harbond, Inc. v. Anderson, 134 So.2d 816 (2d DCA, 1961). The 

facts of that case and the law as enunciated therein bear no 



relationship to the case at bar. In Harbond, the Second District 

rejected as incompetent the testimony of a corporation president 

as to the value of parcels of land not owned by either the 

president personally or by the corporation. In the instant case, 

no Plaintiff sought to state an opinion as to the value of any 

property other than that which he or she was an owner. 

The generally accepted rule of law which applies to the 

instant case, is that an owner of property by merely virtue of 

being an owner is competent to give testimony as to the value of 

property as represented and its actual value. In Holcomb -- v. 

Hoffschneider, 297 N.W.2d 210 (Iowa 1980) (A-173), the Supreme 

Court of Iowa held that an owner in a fraud action is a competent 

witness to testify as to the market value of property and went on 

to say: 

Likewise, he is competent to give his opinion 
on what the property would have been worth if 
it had been as represented. (citations 
ommitted) He may also state his opinion on 
the difference between the two values. 
(citations omitted) 297 N.W. 2d, at 213. 

In a later decision, the same Court in --- Kimmel v. Iowa, -- a 

realty company, Inc., 339 N.W.2d8 347 (Iowa 1983) reiterated this 

notion andheldthatowners in a fraud action against real estate 

brokers could properly testify as to the value of the property as 

represented and its actual value. 

In a case more factually similar to the one at bar, Haynes 

v. Cumberland - Builders, Inc., 565 S.W.2d 887, (Tenn. App. 1979), 

(A-170), the Tennessee Court upheld a lower court decision 

against a claim by the appellant that the damages awarded to the 

plaintiff were contrary to the evidence submitted and contrary to 



t h e  a p p l i c a b l e  law. I n  t h a t  p a r t i c u l a r  case ,  t h e  only evidence 

of damage i n  a  fraud action against a  s e l l e r  who misrepresented 

t h e  t r u e  boundary l i n e  of a  res idence  was t h e  tes t imony of t h e  

property owner. 

I n  t h a t  case  t h e  P l a i n t i f f  t e s t i f i e d  a s  t o  the  c o n t r a c t  

p r i c e  of h i s  p roper ty  and i t s  a c t u a l  value cons ider ing  t h e  t r u e  

boundaries of s a i d  proper ty .  The Court noted t h a t  t h e  agreed 

s a l e  p r i c e  made under f a l s e  r e p r e s e n t a t i o n s  of a  boundary i s  

evidence of t h e  value which t h e  proper ty  would have had i f  t h e  

representations were true. This, of course, i s  the exact theory 

which t h e  P l a i n t i f f s  put  f o r t h  i n  t h e  Court below and i s  we l l  

supported by West Florida Land Company v. Studebaker, 19 So. 176 

(Fla .  1896), (A-154). 

The Tennessee Court i n  Haynes went on t o  hold t h a t  t h e  owner 

was competent t o  t e s t i f y  a s  t o  t h e  a c t u a l  value and t h a t  t h e  

P l a i n t i f f  su f f i c i en t ly  established h i s  damages. 

A s imi la r  r e su l t  was reached by the  Supreme Court of Oregon 

i n  Osbourne v. Hay, 585 P.2d 674 (Ore. 1978). I n  t h a t  case,  t h e  

purchaser of a  motel was permitted t o  t e s t i f y  as i t s  value. The 

Supreme Court of Oregon rejected the Defendant's request t o  apply 

Freedman - v. Cholick, 379 P.2d 575, (Ore. 1963) t o  t h a t  case. 

Freedman i s ,  of coursse ,  a  case  h e a v i l y  on t h e  Defendants i n  -- 
t h e i r  b r i e f  i n  t h e  case  a t  bar.  I n  Osbourne, a s  i n  t h e  case  a t  

bar ,  damages were e s t a b l i s h e d  by t h e  c o n t r a c t  p r i c e  minus t h e  

market value established by the sole  testimony of the purchaser. 

a The same law t h a t  a p p l i e s  i n  f raud  cases  a p p l i e s  t o  breach 

of c o n t r a c t  cases.  In  Lyon v. S h e l t e r  Resources Corp., 253 



S.E.2d, 277 (N.C. App. 1 9 7 9 ) ,  (A-201), t h e  Nor th  C a r o l i n a  C o u r t  

r e j e c t e d  an  a s s e r t i o n  s i m i l a r  t o  t h a t  o f  t h e  D e f e n d a n t s  i n  t h e  

i n s t a n t  c a s e  t h a t  t h e  C o u r t  e r r e d  i n  f a i l i n g  t o  d i r e c t  t h e  

v e r d i c t  i n  t h e i r  f a v o r  b e c a u s e  t h e  P l a i n t i f f  f a i l e d  t o  p r o v e  

damages. 

I n  Lyon, t h e  P l a i n t i f f  t e s t i f i e d  what t h e  c o n t r a c t  p r i c e  w a s  

and f u r t h e r  t e s t i f i e d  t o  a  reduced va lue  of t h e  house due t o  i t s  

d e f e c t i v e  c o n d i t i o n .  The Nor th  C a r o l i n a  C o u r t  h e l d  t h a t  t h e  

c o n t r a c t  p r i c e  was s t r o n g  e v i d e n c e  o f  t h e  v a l u e  o f  t h e  m o b i l e  

home a s  warranted and t h a t  t h e  P l a i n t i f f  was competent t o  t e s t i f y  

a s  t o  t h e  va lue  of t h e  home i n  t h e  d e f e c t i v e  condi t ion .  

L a v a l l e  v. Aqualand Poo l  Company, - Inc . ,  257 N.W.2d, 324 

(Minn. 19771, (A-188), was a  breach of  c o n t r a c t  a c t i o n  seek ing  t o  

r e c o v e r  t h e  d i m i n i s h e d  v a l u e  o f  p r o p e r t y  due t o  a  d e f e c t i v e  

swimming pool  i n s t a l l a t i o n .  The h i g h e s t  c o u r t  i n  Minnesota h e l d  

t h a t  t h e  o w n e r  o f  r e a l  p r o p e r t y  w a s  c o m p e t e n t  t o  t e s t i f y  

c o n c e r n i n g  t h e  v a l u e  i t  w o u l d  h a v e  h a d  i f  t h e  p o o l  w a s  

cons t ruc t ed  according t o  t h e  c o n t r a c t  and i t s  va lue  a s  a c t u a l l y  

c o n s t r u c t e d  even  though  t h e  d e f e n d a n t ' s  t e s t i m o n y  as  t o  t h e  

d iminut ion  i n  va lue  d i f f e r e d  from defendant ' s  exper t s .  

The overwhelming weight  of  a u t h o r i t y  i n  t h e  United S t a t e s  i s  

t h a t  a  l a n d  owner i s  c o m p e t e n t  t o  t e s t i f y  t o  t h e  v a l u e  o f  h i s  

l a n d  and t h e  w e i g h t  t o  be  g i v e n  t o  h i s  t e s t i m o n y  i s  a  q u e s t i o n  

f o r  t h e  ju ry .  W i l l i a m s  - - v. Oldroyd ,  581 P.2d 561, (Utah 1978) .  

Denver Urban Renwal Au tho r i t y  v. Berglund-Cherneco,  553 P.2d 99 

( C o l o .  App. 1 9 7 6 ) ,  J u n c t i o n  C i t y  Wate r  C o n t r o l  D i s t r i c t  v. --------------- 
C a l v e r t ,  493 P.2d 76 (Ore. App. 1 9 7 1 ) ,  Jody  v. G u e r i n ,  457 P.2d 

745 ( ~ r .  App. 1 9 6 9 ) ,  --- Simmons v. S t a t e  o f  Maine, -- 234 A.2d 33 



(Maine 1967). 

By the great weight of authority, not only is an owner of 

property, merely by virtue of being the owner, competent to 

testify as to the value of his property, he is not required to 

strongly support his opinion. In Territory of Hawaii v. -------- ------------ 
Adelmeyer, 363 P.2d 979, 987, (Hawaii 1961), the Hawaiian Supreme 

Court stated: 

Although the State cites two cases from the 
same jurisdiction for the proposition that an 
owner's testimony of value alone, being a bare 
opinion unsupported by explanation or 
experience, cannot support a verdict, the 
great weight of authority is to the contrary. 
An owner, by virtue of his ownership, and 
consequent familiarity with the land and the 
real estate market, is generally held to be 
qualified to give his opinion of the land, the 
weight to be given as testimony being a 
question for the jury. 

Similarly, the Supreme Court of Minnesota in Jackson v. 

Buesgens, 186 N.W.2d 184, 186-7 (Minn. 1971), (A-184), rejected 

the litigant's challenge to the foundation for the 

plaintiff/0wner8s testimony concerning the diminution in value of 

their home occasioned by water seepage, saying: 

We have held that a testimony of an owner as 
to the value of his property may be received, 
and a lack of foundation goes to the weight of 
the testimony but not to its admissability. 

As to the requirement for some basis for an owner's opinion, 

the Arizona Court in Santa Fe Pacific Railroad Com~anv v. Cord. 

482 P.2d 503, 514 (Ar. App. 1971), stated: 

It is well established law that an owner of 
property is competent t o  t e s t i f y  as  t o  i t s  
value and that any explanation as  t o  how he 
arrived a t  that  value merely goes t o  the 
weight of the evidence. (emphasis added) 



A s  i s  apparent ,  an owner i s  not requi red  t o  have the  same 

degree of f a c t u a l  support  t o  support  h i s  opinion a s  would an 

expe r t  t e s t i f y i n g  t o  t h e  same opinion. I n  Lyon v. S h e l t e r  

Resources Corp., 253 S.E.2d 2 7 7 ,  286 (N.C.  1979), (A-201), t h e  

North Carolina Supreme Court stated: 

"Unless it a f f i r m a t i v e l y  appears t h a t  t h e  
owner does not  know t h e  market value of h i s  
proper ty ,  it i s  gene ra l ly  he ld  t h a t  he i s  
competent t o  t e s t i f y  a s  t o  i t s  value even 
though his knowledge on the subject would not 
qualify him as a  witness, were he not the 
owner." ( c i t a t ion  omitted) (emphasis supplied) 

The Arkansas Supreme Court i n  Arkansas S ta te  Highway Commis- 

s i o n  v. S c o t t ,  571 S . W .  2d 607, 610 (Ark. 1979), a  condemnation 

case, re i te ra ted  a previous holding assert ing:  

" . . . [~]e  have re i te ra ted  the well established 
pr incipal  law tha t  a  landowner's testimony is  
competent and admissable a s  t o  t h e  value of 
h i s  p roper ty  regardless of his lack of know- 
ledge of property values, i f  a  s a t i s f a c t o r y  
explanation is  given for  h i s  conclusion. 

The same Court i n  Arkansas S t a t e  Highway - Commission -- v. 

Taylor,  602 S.W.2d 657 (Ark. 1980) r ea f f i rmed  t h e  widely he ld  

p r i n c i p a l  of law t h a t  a  landowner does not  have t o  show t h a t  he 

was acquainted wi th  t h e  market value of t he  proper ty  o r  t h t  he 

was an exper t  on va lues  and t h a t  h i s  opinion a s  t o  t h e  value of 

t h e  land he owns would be s t r i c k e n  only i f  it i s  demonstrated 

tha t  "there i s  no f a i r  or  logical  bas is  i f  support fo r  it and not 

if the basis is only weak or questionable. (Emphasis added). 

T h i s  o b j e c t i o n  by t h e  Defendants  i s  a l l  t h e  more 

i n t e r e s t i n g ,  s ince  dur ing t h e  course  of t he  t r i a l ,  t h e  defense  

counsel conceded tha t  the general ru le  of law allowed an owner t o  

t e s t i f y  as t o  the value of h i s  own property. (R-58, 776) Many of 



t h e  P l a i n t i f f s  explained t h a t  t h e i r  opinion with  r e spec t  t o  

a c t u a l  value a t  t h e  t ime  of t h e i r  purchase was based upon more 

than mere ownership. For example, P l a i n t i f f ,  Gerron, t e s t i f i e d  

she had shopped t h e  market f o r  s i m i l a r  proper ty .  (R-162) There 

were a l so  others,  see (R-435, 546, 1243). 

Before buying, a l l  the  P l a i n t i f f s  were exposed t o  a thorough 

explanation of the project ,  which included the showing of a model 

unit .  ( R - 1 2 1 3 , 1 2 1 4 , 1 5 2 7 , 1 5 2 8 , 1 5 3 1 ) .  

Obviously, the testimony of each P l a i n t i f f  with respect t o  

h i s  opinion valuation of the value of h i s  property was supported 

by the P l a i n t i f f s '  expert, Chris Edwards, when he t e s t i f i e d  tha t  

t h e i r  property, i r respect ive  of price, would be worth more i f  the 

11.5 acres of land on the ocean had been included in  the project .  

(R-1296) Of course, the  Defendants' expert, M r .  Horn, t e s t i f i e d  

t o  t h e  same e f f e c t .  (R-1513) I t  i s  f u r t h e r  apparent  from t h e  

e n t i r e  record and specif ical ly ,  M r .  Horn's testimony, t ha t  these 

P l a i n t i f f s  d id  not  r ece ive  t h e  b e n e f i t  of t h e i r  bargain .  M r .  

Horn t e s t i f i e d  t h a t  t h e  purchase p r i c e  quoted a buyer of a u n i t  

i n  Oceanwoods would inc lude  some i n t e r e s t  i n  t h e  11.5 a c r e s  of 

the oceanfront property i f  t ha t  buyer had been told  tha t  the 11.5 

a c r e s  of t h e  oceanfront  p roper ty  was p a r t  of t he  p r o j e c t .  ( R -  

1518) M r .  Horn c l e a r l y  s t a t e d  t h a t  t h e  buyer deserves  what he 

bargained for i r respect ive  of costs.  (R-1518) 

An examination of any P l a i n t i f f ' s  tes t imony w i l l  show 

damages were proven. For example, P l a i n t i f f ,  Wayne Sanders, 

t e s t i f i e d  he was to ld  the project  would contain ocean frontage. 

(R-528,529,530); t h a t  there would be a nature t r a i l  su i tab le  for  

e x e r c i s e  and jogging ,  c o n s t r u c t i n g  of which would s t a r t  



immediately. (R-529) He received Exhib i t  No. 16, read it, and 

r e l i e d  upon it. (R-530) The purchase p r i c e  of h i s  u n i t  was 

$39,000.00. (R-533) The actual  value of h i s  uni t  was $32,000.00. 

(R-533) M r .  Sanders t e s t i f i e d  he could have bought a  p l ace  f o r  

l e s s  elsewhere.  (R-545) A s  a  ma t t e r  of f a c t ,  he s a i d  he could 

have bought a  place with the same amenities which he ul t imately  

r e a l i z e d  he had i n  some o t h e r  p r o j e c t  f o r  a s  low as  $32,000.00. 

(R-546) In M r .  Sanders case, he was asked and he t e s t i f i e d  t h a t  

he would not  have paid  t h e  purchase p r i c e  on t h e  proper ty  which 

he had bought. 

I t  i s  apparent  from t h e  record i n  i t s  e n t i r e t y  and t h e  

s p e c i f i c  record of M r .  Sanders'  tes t imony t h a t  he e s t a b l i s h e d  a  

a purchase pr ice  of h i s  uni t  which is  according t o  the law, strong 

evidence of the value of the property as  represented (misrepre- 

sented). West Florida Land Co. v. Studebaker, 19 So.2d 176, 179 

(F la .  1896). (A-154). Then he t e s t i f i e d  a s  t o  t h e  a c t u a l  value. 

I t  i s  obvious M r .  Sanders and t h e  o t h e r  P l a i n t i f f s  were damaged 

since they did not receive the benef i t  of t h e i r  bargain. 

POINT VI 

WHETHER THE TRIAL COURT COMMITTED REVERSIBLE 
ERROR BY ALLOWING PLAINTIFFS TO INTRODUCE 
EVIDENCE AS TO THE VALUE O F  THE OCEAN-FRONT 
TRACT LOCATED EAST OF THE OCEAN WOODS PLANNED 
UNIT DEVELOPMENT. 

Since t h e  Defendants f a i l e d  t o  make a  t imely ,  s p e c i f i c  

objection t o  the introduction of the testimony complained of,  or  

any ob jec t ion  a t  a l l  f o r  t h a t  mat te r ,  they  cannot now a s s e r t  on 

a appeal t h a t  the introduction of t ha t  evidence was error.  Atlanta 

& A. B. Ry. Co. v. Kelly,  82 So. 57 (Fla.  1919). The record 



below r e f l e c t s  a s  fo l lows :  

Q. W e l l ,  l e t  m e  a s k  you t h i s .  I show you 
E x h i b i t  Number One, you see Ridgewood Avenue 
h e r e :  (By KENNETH A. STUDSTILL, c o u n s e l  f o r  
p l a i n t i f f s )  

A. Y e s .  (By F r a n c i s  H o r n ,  D e f e n d a n t ' s  
~ p p r a i s e r )  

Q.  A r e  y o u  f a m i l i a r  w i t h  how t h a t  i s  
r e f l e c t e d  i n  t h e  O f f i c i a l  Records, a long  t h i s  
l i n e ?  

A. No, I ' m  n o t ,  I h a v e n ' t  r e a d  a n y t h i n g  a b o u t  
t h e  e l even  p o i n t  f i v e  a c r e s .  

Q. A l l  r i g h t ,  you d o n ' t  h a v e  a n y  o p i n i o n ,  
t h e n ,  a s  a n  e x p e r t  a s  t o  t h e  v a l u e  o f  t h a t  
e l even  p o i n t  two a c r e s ?  

MR. STARLING: Your Honor, may w e  approach t h e  
bench. 

(Thereupon ,  d i s c u s s i o n  was h e l d  a t  t h e  bench  
b e t w e e n  the C o u r t  and  C o u n s e l ,  o u t  o f  the  
h e a r i n g  o f  t h e  J u r y  and t h e  C o u r t  R e p o r t e r ,  
a f t e r  wh ich  t h e  f o l l o w i n g  p r o c e e d i n g  w e r e  
had: ) 

Q. (By M r .  S t u d s t i l l )  I s  it y o u r  t e s t i m o n y  
t h a t  you h a v e  no o p i n i o n  a s  t o  t h e  v a l u e  o f  
t h a t  e leven  p o i n t  f i v e  a c r e s ?  

A. I s a i d  I h a d n ' t  l o o k e d  a t  t h e  p r o p e r t y ,  I 
c o u l d  f i n d  o u t ;  i t ' s  e l e v e n  a c r e s  t o  t h e  
ocean, ocean f ron t  p rope r ty ,  it has a very  h i g h  
va lue  t o  it. 

Q. A very high value? In your opinion, what 
would that  e leven point f i v e  acres be valued 
at? (emphasis  added) 

A. I f  you c o u l d  t e l l  m e  a p p r o x i m a t e l y  how 
many u n i t s  o r  t h e  d e n s i t y ?  

Q. F i f t e e n  u n i t s  p e r  a c r e .  

Q. A l l  r i g h t ,  I c a n  c o m p u t e  it. T h a t  a  
hundred and s i x t y - f i v e  u n i t s ;  is  t h a t  c o r r e c t ?  

Q. Right .  

A. I have about  Three M i l l i o n  S i x  Hundred and 
T h i r t y  Thousand D o l l a r s  based on a u n i t  p r i c e  



o f  Twenty-two Thousand Dollars p e r  u n i t .  

Even i f  a contemporaneous o b j e c t i o n  had p r o p e r l y  been  made, 

t h e  e v i d e n c e  w o u l d  s t i l l  be a d m i s s a b l e  t o  show t h e  D e f e n d a n t ' s  

m o t i v e  f o r  p e r p e t r a t i n g  t h e  f r a u d .  The  e x t r a o r d i n a r i l y  h i g h  

v a l u e  o f  t h e  p r o p e r t y  p r o v i d e s  a s t r o n g  m o t i v e  f o r  t h e m  n o t  t o  

i n c l u d e  it i n  t h e  Oceanwoods p r o j e c t  and i n  a d d i t i o n ,  c e r t a i n l y  

i s  r e l e v a n t  t o  show t h e  a c c u r a c y  o f  t h e  P l a i n t i f f s '  o p i n i o n  as t o  

t h e  d a m a g e s  c a u s e d  b y  t h e  f a i l u r e  o f  t h e  D e f e n d a n t s  t o  i n c l u d e  

t h e  o c e a n f r o n t  p r o p e r t y  i n  t h e  p r o j e c t .  S i n c e  t h e  e v i d e n c e  i s  

u n c o n t r a d i c t e d  t h a t  t h e  P l a i n t i f f s  w o u l d  h a v e  a n  u n d i v i d e d  

i n t e r e s t  i n  t h e  common areas ,  w h i c h  w o u l d  i n c l u d e  t h e  11 .5  acre  

o c e a n f r o n t  p a r c e l ,  it i s  p l a i n  t o  see t h a t  t h e  f i g u r e  o f  3.5 

M i l l i o n  Do l l a r s  w o u l d  c e r t a i n l y  c o r r o b o r a t e  t h e  f a c t  o f  damage 

a n d  t h e i r  e s t i m a t e s  o f  t h e  f i n a n c i a l  l o s s  t h a t  t h e y  h a v e  

s u f f e r e d .  

Though t h e  f o c u s  o n  d a m a g e s  i n  t h i s  case w a s  o n  t h e  v a l u e  a t  

t h e  t i m e  o f  p u r c h a s e ,  t h e  v a l u e  b e f o r e  a n d  a f t e r  p u r c h a s e  i s  

c e r t a i n l y  r e l e v a n t .  T h i s  i s  s p e c i a l l y  t r u e  i n  v i e w  o f  t h e  f a c t  

t h e  Defendan t s  e l i c i t e d ,  o v e r  t h e  o b j e c t i o n  o f  t h e  P a i n t i f f ,  t h e  

c u r r e n t  m a r k e t  v a l u e  o f  t h e  P l a i n t i f f s '  u n i t s .  (R-503A) 

F u r t h e r m o r e ,  e v e n  D e f e n d a n t ' s  c o u n s e l  r e p r e s e n t e d  t o  t h e  C o u r t  

p r e s e n t  d a y  v a l u e s  a r e  m a t e r i a l  b e c a u s e  t h i s  w a s  a c o n t i n u i n g  

to r t .  (R-1467) 

POINT V I I  

WHETHER THE TRIAL COURT COMMITTED REVERSIBLE 
ERROR I N  ALLOWING PLAINTIFFS' EXPERT WITNESS, 
CHRISTOPHER M. EDWARDS TO TESTIFY AND GIVE AN 
O P I N I O N  AS TO DAMAGES. 

S i n c e  C h r i s t o p h e r  M. Edwards w a s  q u a l i f i e d  and a c c e p t e d  by 



the Court as an expert, there was no error in permitting him to 

testify and render an opinion in this case. Defendants point out 

quite correctly that expert testimony is admissable only if (1) 

the witness is shown to have knowledge, or experience to qualify 

as an expert, (2) the testimony will assist the jury in 

understanding the evidence or determining a fact at issue and (3) 

the testimony can be related to evidence at trial. 

A review of the record reveals that Christoper M. Edwards 

has the requisite education training and experience to qualify as 

an expert, thus he satisfied the first prong of the test. 

The central questions before the jury were first, whether or 

not the Plaintiffs were damaged by not having the oceanfront 

property included in their project and second, if they were in 

fact damaged, the amount of damage suffered. Thus, Christoper M. 

Edwards' opinion that the Plaintiff's property was worth less 

without inclusion of the 11.5 oceanfront acres in the plan unit 

development was relevant to determine the threshold question of 

whether or not they had in fact been damaged. 

The next prong of the test for the admissability of 

Christoper M. Edwards' testimony is whether or not the testimony 

will assist the jury in understanding the evidence or determining 

a fact in issue. This is actually the most difficult prong of 

the test that the Plaintiffs must satisfy. Any fool would know 

if oceanfront property was part of a project, that fact alone 

would enhance its value. The proper objection, which was not 

made by the Plaintiffs, would have been that this evidence is so 

obvious it was not the proper subject of expert testimony. 

However, since that particular objection was not made, that 



o b j e c t i o n  was waived. 

The f i n a l  p rong  which  mus t  b e  s a t i s f i e d  i n  o r d e r  f o r  a  C o u r t  

t o  a d m i t  C h r i s t o p e r  M.  Edwards '  t e s t i m o n y  i s  w h e t h e r  o r  n o t  t h e  

t e s t i m o n y  c o u l d  be r e l a t e d  t o  e v i d e n c e  a t  t r i a l .  The c e n t r a l  

i s s u e  i n  t h i s  c a s e  and t h e  one t o  which t h e  m a j o r i t y  of  evidence 

was d i r e c t e d ,  was whether o r  not  t h e  Defendants p rope r ty  va lues  

were d imin ished  by t h e  absence of t h e  11.5 a c r e s  ocean f ron t  from 

t h e i r  p r o j e c t .  

Thus ,  it c a n  b e  s e e n  t h a t  e ach  and e v e r y  p rong  h a s  b e e n  

s a t i s f i e d  by t h e  P l a i n t i f f ,  and C h r i s t o p e r  M. Edwards' t e s t imony  

was p r o p e r l y  admi t ted .  

The subs tance  of  Defendant 's  o b j e c t i o n  t o  Edwards' t e s t imony  

a i s  t h a t  h e  was no t  p repared  t o  p r e s e n t  evidence a s  t o  t h e  a c t u a l  

v a l u e  o f  each  o f  t h e  P l a i n t i f f s  u n i t s  a t  t h e  t i m e  o f  p u r c h a s e  and 

t h e  v a l u e  o f  e a c h  u n i t  as  r e p r e s e n t e d .  S i n c e  h e  d i d  n o t  r e n d e r  

a n  o p i n i o n  a s  t o  t h e  d o l l a r  amount  o f  t h e  v a l u e  a s  r e p r e s e n t e d  

and  a s  it a c t u a l l y  w a s  a t  t h e  t i m e  o f  p u r c h a s e ,  it was n o t  

n e c e s s a r y  f o r  h i m  t o  have  a p p r i s e d  h i m s e l f  o f  t h e  i n f o r m a t i o n  

wh ich  would h a v e  p r o p e r l y  p e r m i t t e d  h im  t o  r e n d e r  s u c h  a n  

op in ion .  

D e f e n d a n t s  c l a i m  t h a t  b e c a u s e  Edwards  d i d  n o t  p r e p a r e  

h i m s e l f  t o  r e n d e r  a n  o p i n i o n  as t o  t h e  d o l l a r  v a l u e  o f  t h e  

P l a i n t i f f s '  damages ,  h i s  o p i n i o n  mus t  n e c e s s a r i l y  h a v e  been  

s p e c u l a t i v e  and t h e r e f o r e ,  inadmissab le .  Edwards' t e s t imony  was 

of  l i m i t e d  scope and e s t a b l i s h e d  t h e  obvious - p r o p e r t y  is  worth 

more i f  it i s  c o n t i g u o u s  t o  b e a c h f r o n t .  C e r t a i n l y  t h e r e  i s  

no th ing  s p e c u l a t i v e  about  something s o  obvious. 
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POIBITS ON CROSS APPEAL 

POINT I 

THE T R I A L  C O U R T  E R R E D  I N  S T R I K I N G  THE 
PLAINTIFFS' CLAIM FOR PUNITIVE DAMAGES. 

POINT I1 

THE T R I A L  C O U R T  E R R E D  I N  D I R E C T I N G  T H E  
VERDICTS AGAINST CERTAIN PLAINTIFFS AS SET OUT 
I N  T H E  R E C O R D  A N D  I N  I T S  A M E N D E D  F I N A L  
JUDGMENT DATED JANUARY 1 2 ,  1984. 

SUMMARY OF ARGUMEblT - CROSS APPEAL 
Every Appel la te  Court i n  t h i s  S t a t e h a s  h e l d t h a t  i n  a c la im 

f o r  fraud, t h e  i s s u e  of p u n i t i v e  damages i s  not  a t h re sho ld  

ques t ion  f o r  t h e  cour t  t o  decide,  bu t  r a t h e r  m u s t  be submit ted t o  

0 t h e  jury i n  every case. However, even i f  t h e  ques t ion  of 

punit ive damages was properly a threshold issue, the t r i a l  court 

committed e r ror  by s t r ik ing  the  punitive damages claim, because 

the  egregious factual  s i tua t ion  c lear ly  s a t i s f i e d  any threshold 

l e v e l .  The l a r g e s t  investment most of u s  every make i s  t o  

purchase a house. P l a i n t i f f s  were p r i m a r i l y  buying persona l  

residences. They were purposely misinformed about what they were 

buying. The developers were obviously sophist icated and s e t  up 

an elaborate corporate s t ructure  i n  an e f f o r t  t o  avoid l i a b i l i t y .  

The P l a i n t i f f s  should have had t h e i r  punitive damage claim 

considered by t h e  jury pursuant  t o  Sec t ion  817.41, F l o r i d a  

S t a t u t e s ,  i f  f o r  no o t h e r  reason. That S t a t u t e  involves  f a l s e  

a d v e r t i s i n g ,  and s u r e l y  t h e  P l a i n t i f f s  proved a case  of f a l s e  

advertising. The case of Vance v. Indian Hammock Hunt and Riding 

Club, Ltd., 403 So.2d 1367,1369 ( 4 t h  DCA 1981), (A-144), he ld  



@ t ha t  punitive damages would be allowable i n  a  f a l se  advert is ing 

case i f  one actual ly  proved fraud. Vance a l so  holds t h a t  speci- 

f i c  a l legat ions  with respect t o  f a l se  advert is ing are  not neces- 

sa ry ,  provided a l l  t h e  elements under t h a t  s e c t i o n  a r e  proven. 

Exhib i t  16, which was a  brochure de l ive red  by t h e  Defendants t o  

po ten t ia l  buyers as advertisements and as an inducement t o  obtain 

s a l e s  c o n s t i t u t e s  a d v e r t i s i n g ,  and i n  t h e  con tex t  of t h i s  case ,  

it const i tu tes  f a l se  and misleading advertising. 

The t r i a l  cour t  a l s o  e r r ed  i n  d i r e c t i n g  v e r d i c t s  wi th  

r e spec t  t o  s e v e r a l  of t h e  P l a i n t i f f s .  Those P l a i n t i f f s  can be 

divided i n t o  t h r e e  s e p a r a t e  ca t agor i e s .  The f i r s t  i s  Daniel 

Webb, who i n  h i s  cross-examination t e s t i f e d  he might very w e l l  

have purchased t h e  proper ty  even had he known of t h e  fraud.  

Other than tha t ,  M r .  Webb t e s t i f i e d  exp l i c i t l y  t o  a l l  elements of 

a  fraud.  The t e s t  of m a t e r i a l i t y  i s  not  whether a  p a r t y  would 

have entered in to  the contract,  but for  the fraud, but ra ther  i s  

whether t h e r e  had been some pecuniary damage. Three o t h e r  

P l a i n t i f f s  received a  directed verdict  against  them, because i n  

t h e i r  testimony they obviously became confused and essen t ia l ly  

t e s t i f i e d  t h a t  the property, which they purchased, was worth the  

purchase p r i c e .  In  t h i s  case  t h e  P l a n t i f f ' s  personal  b e l i e f  i n  

t h e  value of h i s  p roper ty  should not  have been de te rmina t ive  of 

t h a t  i s s u e ,  s i n c e  we a l s o  have t e s t i m o n y  of an e x p e r t .  

Furthermore, a  party i s  not conclusively bound by a  statement he 

makes i n  h i s  testimony a t  the t r i a l .  Jennings v. Ray, - So.2d 

, 11 FLW 357 (Fla .  5 t h  DCA, Feb. 6, 1986). - 

The t r i a l  cour t  d i r e c t e d  a  v e r d i c t  a g a i n s t  nine o the r  

P l a i n t i f f s ,  who essen t ia l ly  t e s t i f i e d  as t o  a l l  the elements of 



f raud,  t h e  same as t h e  P l a i n t i f f s  who rece ived  f avo rab le  v e r d i c t s  

f rom t h e  ju ry .  The re  was one d i f f e r e n c e ,  however ,  and t h a t  w a s  

t h a t  t h e s e  P l a i n t i f f s  had purchased t h e i r  p rope r ty  from a f i r s t  

b u y e r  f rom t h e  Defendant .  I n  o t h e r  words ,  t h e  D e f e n d a n t s  

p e r p e t r a t e d  t h e  f r a u d ,  b u t  t h e y  were  n o t  t h e  s e l l e r s .  The 

P l a i n t i f f s '  p o s i t i o n  i s  t h a t  one can be l i a b l e  f o r  f r aud  wi thout  

being a  p a r t y  t o  t h e  c o n t r a c t  o r  d e r i v i n g  any b e n e f i t  therefrom.  

The f a c t  t h e  Defendant i n  t h e s e  i n s t a n c e s  d i d  not ,  a s  a  m a t t e r  of  

r e c o r d ,  b e n e f i t ,  does  n o t  change t h e  f a c t  t h a t  t h e  P l a i n t i f f s  

were  i n j u r e d  and s u f f e r e d  damages due t o  D e f e n d a n t s '  f r a u d .  

P r i v i t y  is  no t  required.  Eas t  Caribbean Dev. & Inv. v. K-K Auto, 

435 S0.2d 364 ( 4 t h  DCA 1983)  (A-102). 

POINT I 

THE TRIAL COURT E R R E D  I N  STRIKING THE 
PLAINTIFFS' CLAIM FOR PUNITIVE DAMAGES 

P l a i n t i f f s  a d o p t  and i n c o r p o r a t e  h e r e i n  t h e i r  a rgumen t  i n  

answer t o  P o i n t  I of  Defendants'  i n i t i a l  b r i e f .  

A t  t h e  end of t h e i r  case ,  P l a i n t i f f s  s u c c e s s f u l l y  motioned 

f o r  t h e  p l e a d i n g s  t o  conform t o  t h e  e v i d e n c e .  (R-1356, 1359) .  

The Defendant Ocean Woods' a t t o r n e y  s u c c e s s f u l l y  moved t h e  Court  

t o  s t r i k e  any c l a i m  f o r  p u n i t i v e  damages. (R-1378,1379, 1429) .  

The D e f e n d a n t s  i n  t h e i r  a rgumen t  t o  s t r i k e  t h e  p u n i t i v e  damage 

c l a i m ,  c i t e d  S c h i e f  v. L i v e  Supp ly ,  Inc . ,  

1378, A-131). Sch ie f ,  does not ,  a s  a  m a t t e r  of  law hold  t h a t  t h e  

e t r i a l  c o u r t  i n  a  c a s e  o f  f r a u d  c a n  s t r i k e  a  p u n i t i v e  damage 

c la im,  b u t  r a t h e r  s t a n d s  f o r  t h e  p r o p o s i t i o n  t h a t  it i s  e r r o r  f o r  



t h e  t r i a l  c o u r t  t o  i n s e r t  t h e  word  " f r a u d "  i n  t h e  s t a n d a r d  

p u n i t i v e  damage i n s t r u c t i o n ,  so as t o  m i s l e a d  t h e  j u r y  t o  b e l i e v e  

p u n i t i v e  d a m a g e s  s h o u l d  a l w a y s  b e  a w a r d e d  i n  f r a u d  cases. T h e  

t r i a l  c o u r t  s e e m e d  t o  a g r e e  w i t h  t h e  P l a i n t i f f s  i n  i t s  comment  

a b o u t  ------ S c h i e f  d u r i n g  t h e  c o u r s e  o f  t h e  t r i a l .  ( R - 1 3 9 2 ) .  

N e v e r t h l e s s ,  b e c a u s e  o f  t h e  u n r e l e n t i n g  e r r o n e o u s  a r g u m e n t  o f  

D e f e n d a n t s ,  t h e  t r i a l  c o u r t  u l t i m a t e l y  e r r e d  i n  s t r i k i n g  t h e  

p u n i t i v e  damages c l a i m .  (R-1378, 1379)  

D e f e n d a n t s  a l s o  c i t e d  t h e  case o f  Dunn v. Shaw, - 303  So.2d 

6 , 7   l la. 1 9 7 4 ) ,  ( A - ,  as  a u t h o r i t y  f o r  t h e  c o u r t  t o  s t r i k e  

P l a i n t i f f s '  c l a i m  f o r  p u n i t i v e  damages .  (R-1377) .  Dunn i s  

a u t h o r i t y  f o r  q u i t e  t h e  r e v e r s e .  W h i l e  Dunn d o e s  n o t  s p e c i f i -  

tally h o l d  t h a t  t h e  i s s u e  o f  p u n i t i v e  d a m a g e s  s h o u l d  a l w a y s  b e  

d e l i v e r e d  t o  t h e  j u r y  i n  a f r a u d  case, it c e r t a i n l y  i m p l i e s  it. 

I n  r e v e r s i n g  t h e  D i s t r i c t  C o u r t ,  ( w h i c h  h e l d  t h a t  t h e  i s s u e  o f  

p u n i t i v e  d a m a g e s  w a s  i m p r o p e r l y  s u b m i t t e d  t o  t h e  j u r y ) ,  t h e  

Supreme C o u r t  d e l c a r e d :  

I t  a p p e a r s  t o  u s  t h e  f r a u d  o f  m i s r e p r e s e n t a -  
t i o n  c o u l d  h a v e  b e e n  m a l i c i u s  a n d  o u t r a g e o u s  
a n d  t h a t  t h e  D i s t r i c t  C o u r t  c h a r a c t e r i z a t i o n  
o f  s u c h  c o n d u c t  t o  t h e  c o n t r a r y  w a s  a n  
e v i d e n t i a r y  c o n c l u s i o n  t h a t  invaded the 
province of the jury. ( emphas i s  added)  

The C o u r t  went on t o  say:  

The j u r y  under  t h e  t r i a l  judge ' s  i n s t r u c t i o n s  
w a s  w e l l  w i t h i n  i t s  p r o v i n c e  t o  f i n d  t h e  s t o c k  
f r a u d  m i s r e p r e s e n t a t i o n  j u s t i f i e d  a w a r d  o f  
p u n i t i v e  damages. 303 So.2d 7  

I n  Adams -- v. W h i t f i e l d ,  - 290 So.2d 49 ,  51 ,  wh la. 1 9 7 4 ) ,  (A- 

841,  t h i s  C o u r t  a g a i n  d e a l t  w i t h  t h e  q u e s t i o n  o f  p u n i t i v e  

d a m a g e s .  I n  a case i n v o l v i n g  m a l i c i o u s  p r o s e c u t i o n ,  t h e  C o u r t  

s t a t e d :  



An award of pun i t ive  damages a l s o  required 
only proof of l e g a l  malice,  not n e c e s s a r i l y  
a c t u a l  malice,  and t h i s  i s  t r u e  whether t h e  
cause of action is  for  malicious prosecution, 
f o r  some o t h e r  t o r t ,  o r  f o r  b reach  of 
contract.  

Exemplary [punitive] damages are given solely  
as a punishment where t o r t s  are commited with 
f raud,  a c t u a l  mal ice . . . therefore  i n  any case 
pun i t ive  damages may be awarded based upon 
l e g a l  malice,  which may be i n f e r r e d  from, 
among o t h e r  t h i n g s ,  g r o s s  n e g l i g e n c e  
i n d i c a t i n g  a wanton d i s rega rd  f o r  t h e  r i g h t s  
of others. (emphasis added) 

Adams --- equates  f raud with  a b a s i s  f o r  pun i t ive  damages. I f  

t h e  t o r t  i t s e l f  i s  f raud,  it would seem inescapable  t h a t  t h e  

issue of punitive damages should be decided by a jury. 

However, even i f  t h e  ques t ion  of p u n i t i v e  damages i n  t h e  

case  a t  bar was proper ly  a th reshold  i s s u e  f o r  t h e  cour t ,  t h e r e  

was e r r o r  because of t h e  egregious f a c t u a l  s i t u a t i o n  c l e a r l y  

s a t i s f i e d  any threshold  l eve l .  The P l a i n t i f f s  were deceived 

about the project  with respect t o  whether or  not it was going t o  

be a p r o j e c t  which a c t u a l l y  bounded on t h e  A t l a n t i c  Ocean. ( R -  

2709-2711) (A-16). The brochure intoduced a t  t r i a l  as  Exhibit 16 

d e t a i l e d  t h e  na ture  t r a i l s  and a l l  t h e  o t h e r  ameni t ies ,  and t h e  

P l a i n t i f f s  t e s t i f i e d  they read it, bel ieved it, and purchased 

t h e i r  uni ts  for  more money than they would have otherwise. (R-57, 

189, 361 f o r  example). (A-16). 

In addition t o  the P la in t i f f s '  testimony, defense witnesses 

t e s t i f i e d  t h a t  i n  no ins t ance  was a P l a i n t i f f  t o l d  t h e  brochure 

could be or was misleading. (R-1223,1225,1540,1541). The Plain- - t i f f s  were to ld  they would be members of a homeowners association 

tha t  would be i n  control of the project ,  (R-59, 735 for  example), 



when a c t u a l l y  t h e  documents  i n d i c a t e d  e x a c t l y  t h e  r e v e r s e .  ( R -  

2592, 2628-2636) (A-46). They were  n o t  t o l d  t h a t  F i r s t  I n t e r -  

s t a t e  Development Corporat ion would be i n  c o n t r o l  of t h e  p r o j e c t  

u n t i l  t h e  l a s t  u n i t  was  s o l d .  (R-2592 ,  2628-2636)  ( A - 4 6 ) .  

Contrary  t o  what P l a i n t i f f s  were t o l d ,  t h e  homeowners a s s o c i a t i o n  

would no t  even be i n  ex i s t ence  u n t i l  t h e  l a s t  u n i t  was so ld .  (R- 

2592) (A-46), (R-49, 50 f o r  example ) .  D e s p i t e  t h e  p r o h i b i t i o n s  

i n  E x h i b i t s  2, 3  and 4, t h e  maintenance f e e s  were r a i s e d  c o n t r a r y  

t o  t h e  deve loper ' s  own documents. (R-110) (R-151). 

The D e f e n d a n t s '  p e r p e t r a t e d  c o m m e r c i a l  f r a u d .  For  mos t  

p e o p l e ,  t h e  l a r g e s t  i n v e s t m e n t  t h e y  e v e r  make i s  t o  p u r c h a s e  

t h e i r  house .  P l a i n t i f f s  w e r e  p r i m a r i l y  b u y i n g  t h e i r  p e r s o n a l  

r e s i d e n c e s ,  and i n  e v e r y  i n s t a n c e  a c c o r d i n g  t o  t h e  P l a i n t i f f s '  

t e s t imony and according t o  t h e  o b j e c t i v e  evidence adduced i n  t h i s  

t r i a l ,  t h e s e  P l a i n t i f f s  were  p u r p o s e l y  m i s i n f o r m e d  a b o u t  what  

t h e y  were  buying .  (R-42-1244) The d e v e l o p e r s  i n  t h i s  i n s t a n c e  

w e r e  o b v i o u s l y  s o p h i s t i c a t e d  and s e t  up an  e l a b o r a t e  c o r p o r a t e  

s t r u c t u r e  s o  a s  t o  avoid l i a b i l i t y .  The evidence shows t i m e  and 

t i m e  a g a i n  t h e  i n t e r l o c k i n g  a c t i v i t i e s  of  F i r s t  I n t e r s t a t e  and 

Ocean Woods, I n c .  (R-1186-1211; 651-676; 1320-1350).  S u r e l y ,  

p u n i t i v e  damages should have been considered by t h e  jury  i n  t h i s  

c a s e ,  and  t h e  t r i a l  c o u r t  e r r e d  i n  s t r i k i n g  P l a i n t i f f s '  demand 

t h e r e f o r .  

La t e r ,  t h e  P l a i n t i f f s  f u t i l e l y  renewed t h e i r  e f f o r t s  t o  

have t h e i r  p u n i t i v e  damage c l a i m  considered by t h e  jury, based on 

S e c t i o n  817.41, F l o r i d a  S t a t u t e s ,  p o r t i o n s  o f  which  a r e  s e t  o u t  

below. (R-1615-1621). 



(1) It shall be unlawful for any person to 
make or disseminate or cause to be made or 
disseminated before the general public of the 
state, or any portion thereof, any misleading 
advertisement. Such making or dissemination 
of misleading advertising shall constitute and 
is hereby declared to be fraudulent and unlaw- 
ful, designed and intended for obtaining money 
or property under false pretenses. 

(6) Any person prevailing in a civil action 
for violation of this section shall be awarded 
costs, including reasonable attorney's fees, 
and may be awarded punitive damages in 
addition to actual damages proven. This 
provision is in addition to any other remedies 
prescribed by law. 

The case of Vance v. Indian Hammock Hunt and Ridins Club, 

Ltd., 403 So.2d 1367, 1369, (4th DCA 1981), (A-144), held that 

punitive damages would be allowable in a false advertising case, 

if one actually proved fraud. Plaintiffs in the instant case 

abundantly proved fraud. 

While it is true Plaintiffs did not specifically allege a 

cause of action was brought pursuant to Florida Statute, Section 

817.41(1), Vance holds the specific allegation to be unnecessary, 

provided all the elements under that section are proven. 

Specifically, Vance states: 

At the commencement of the trial the Court 
ruled that plaintiffs could not maintain a 
cause of action under Section 817.41 (I), 
Florida Statutes, because plaintiffs had not 
specifically pleaded the Statute in the 
complaint, two, had it been pleaded, plain- 
tiffs would still have had to prove all the 
elements of common fraud and inducement, 
including reliance, and three, in any event, 
Section 817.41(1), Florida Statutes, as 
applied to sales advertisement of land 
registered pursuant to Chapter 498, Florida 
Statutes had been preempted by the provisions 
of Chapter 498. 

This ruling, as well as two of the three 
reasons for it, was in error. First, while it 



would be better pleading practice, plaintiffs 
were not required to specifically designate or 
refer to Section 817.41(1), Florida Statutes, 
in order to maintain an action under it, so 
long as they pleaded sufficent facts to bring 
the allegations of the complaint within the 
statute. . . 403 So.2d at 1367. 

Vance, together with Section 817.41 (1 ), Florida Statutes, makes 

it clear that punitive damages should have been an issue for the 

jury independent of the fraud claim. 

Surely, Exhibit 16, which was a brochure delivered by Defen- 

dants to potential buyers as advertisments and as an inducement 

to obtain sales, constitutes advertising, and in the context of 

this case it constitutes false and misleading advertising. That 

brochure is referred to as advertising in the record and was 

distributed for the purpose of inducing people to purchase 

according to admissions by Tom Wasdin. (R-2343, 1333, 1343, 1528, 

POINT I1 

THE TRIAL COURT ERRED IN DIRECTING THE 
VERDICTS AGAINST CERTAIN PLAINTIFFS AS SET OUT 
IN THE RECORD AND IN ITS AMENDED FINAL 
JUDGMENT DATED JANUARY 12, 1984. 

The directed verdicts essentially fall into three separate 

categories. The first category involved only one Plaintiff, 

Darrel L. Webb, and was apparently granted on the basis that on 

cross-examination Mr. Webb testified he would have purchased the 

property anyway, even if he had known the fraud. The Court 

appeared to feel this testimony eliminated the materiality of the 

fraud and therefore granted a directed verdict. No case law 

holds a plaintiffs must show he would not have proceeded with the 

contract to prove fraud. As established in Plaintiffs' argument 



i n  answer t o  Defendants i n i t i a l  br ief  under Point I V ,  except when 

f raud  i s  s e t  up as  a defense  t o  payment of an insurance po l i cy ,  

the t e s t  of mater ia l i ty  is  not whether a party would have entered 

i n t o  the contract but for  the fraud, but ra ther  i s  whether there  

has  been some pecuniary damage t o  t h e  value of t h e  proper ty .  

Pryor v. Oakridge Development Corp., 119 So. 326 (Fla. 1926), (A- 

1 2 7 ) .  Vance v. Ind ian  River Hammock Hunt and Riding Club, L td . ,  

403 So.2d 1367 ( 4 t h  DCA 1981), (A-144). M r .  Webb t e s t i f i e d  

e x p l i c i t l y  t o  a l l  elements of a f raud,  inc lud ing  pecuniary 

damage, so a directed verdict  was c lear ly  e r ror  with respect t o  

him. (R-1046-1050) (A-73). M r  Webb t e s t i f i e d  he received t h e  

brochure, Exhibit 16, and he read it and he believed it. (R-1040) 

(A-71). He re l ied  upon the information s e t  for th  i n  the brochure 

i n  making h i s  purchase. (R-1041) (A-71)  The s a l e s  represen ta -  

t i v e s  of Ocean Woods repeated basical ly  what was i n  the brochure. 

(R-1041,1046) He t e s t i f i e d  he re l ied  upon what Norma Cross to ld  

him about t h e  p r o j e c t  being oceanfront .  (R-1048) (A-75). He 

t e s t i f i e d  t h e  purchase p r i c e  of h i s  home was $42,590,000, and 

t h a t  the actual  value without ocean frontage i n  the project  would 

be $35,000.00. (R-1049) ( A - 7 2 ) .  

On cross-examination P l a i n t i f f ,  Darrell  Webb, indicated t h a t  

i f  t h e  p r o j e c t  had ocean f ron tage  a t  t h e  t ime  he purchased, he 

f e l t  t h e  proper ty  would be worth $45,000.00. (R-1052) (A-78). 

M r .  Webb t e s t i f i e d  t h e  purchase p r i c e  was $42,590.00. (R-1049) 

( A - 7 2 ) .  West - Flo r ida  Land Co. v. Studebaker, 19 So. 176 (Fla .  

1896), (A-154) es tabl ishes  t h a t  the purchase pr ice  i s  strong, but 

n o t  c o n c l u s i v e ,  e v i d e n c e  of t h e  v a l u e  of t h e  p r o p e r t y  a s  

represented, (misrepresented). M r .  Webb f e l t  h i s  property would 



h a v e  b e e n  w o r t h  more t h a n  wha t  h e  p a i d ,  i f  h e  h a d  had  o c e a n  

f r o n t a g e .  (R-1052) (A-78). On t h e  o t h e r  hand ,  s i n c e  h e  d i d n ' t  

h a v e  o c e a n  f r o n t a g e ,  h e  c l e a r l y  s t a t e d  t h a t  h i s  p r o p e r t y  was 

w o r t h  o n l y  $35,000.00 i n  h i s  o p i n i o n .  M r .  Webb d i d  n o t  r e c i e v e  

t h e  b e n e f i t  of h i s  ba rga in ,  and it was e r r o r  f o r  t h e  T r i a l  c o u r t  

t o  d i r e c t  a  v e r d i c t  a g a i n s t  h im.  S t r i c k l a n d  v. -- Muir ,  1 9 8  So.2d 

49 ( 4 t h  DCA 1 9 6 7 ) .  (A-133). S o r e n s e n  v. G a r d n e r ,  334 P.2d 471 

( O r e .  1959 ) .  (A-206). 

The s econd  c a t e g o r y  o f  P l a i n t i f f s  a g a i n s t  whom t h e  c o u r t  

d i r e c t e d  a  v e r d i c t  i nc luded  Nor i s  L. F i s h e r  and Dolzaleen F i s h e r ,  

U n i t  82;  H a r r y  A. Kadan and Mary S. Kadan, U n i t  17:  Lucy Vann and 

Roderick F. Woods, Un i t  34. N o r r i s  F i s h e r  t e s t i f i e d  c o n s i s t e n t l y  - a w i t h  t h e  o t h e r  P l a i n t i f f s  w i t h  one excep t ion ,  (R-440-445), when 

h e  s a i d  t h a t  h i s  p r o p e r t y  was a c t u a l l y  worth  $39,000.00, and t h e  

p u r c h a s e  p r i c e  was $39,000.00. (R-440-445, 495 )  T h e r e  was no 

cross-examinat ion of  M r .  F i she r ,  and it was on t h e  b a s i s  of  t h i s  

f i n a l  a n s w e r  w i t h  r e s p e c t  t o  t h e  a c t u a l  v a l u e  o f  h i s  p r o p e r t y ,  

t h a t  t h e  Cour t  g r an t ed  a  d i r e c t e d  v e r d i c t .  (R-1429). 

Harry Kadan t e s t i f e d  t o  a l l  t h e  e lements  c o n s t i t u i n g  f raud ,  

s t a t i n g  t h a t  t h e  purchase  p r i c e  was $28,500.00 (R-1055), and t h a t  

t h e  a c t u a l  va lue  of  h i s  own p r o p e r t y  w i thou t  ocean f r o n t a g e  would 

have been $23,500.00. (R-1053-1057) However, on cross-examina- 

t i o n  M r .  Kadan became o b v i o u s l y  c o n f u s e d  and  s t a t e d  h e  h a d  n o t  

been defrauded,  and t h a t  h e  g o t  a  ba rga in ,  when h e  purchased t h i s  

p rope r ty .  (R-1060-1061) 

- R o d e r i c k  F. Woods o n  b e h a l f  o f  h i m s e l f  a n d  M i s s  Vann 

t e s t i f i e d  a s  t h e  o t h e r  P l a i n t i f f s  h a d ,  w i t h  t h e  e x c e p t i o n  h e  



o b v i o u s l y  became c o n f u s e d  w i t h  r e s p e c t  t o  t h e  t o t a l  p u r c h a s e  

p r i c e  o f  h i s  p r o p e r t y ,  w h e n h e  t r i e d  t o  t e s t i f y  t h a t  t h e  b a s e  was 

$29,400.00 and t r i e d  t o  change it t o  $37,400.00 t o  r e f l e c t  t h e  

$8,000.00 i n  e x t r a s  h e  o r d e r e d .  (R-707-710). The C o u r t  r u l e d  h e  

had t e s t i f i e d  it was $29,400.00 purchase  p r i c e ,  (R-707-710), and 

he  s h o r t l y  t h e r e a f t e r  t e s t i f i e d  t h e  a c t u a l  va lue  of h i s  p rope r ty  

a t  t h e  t i m e  of purchase was $29,400.00, t h e  same a s  h i s  purchase 

p r i c e .  An e x a m i n a t i o n  o f  t h i s  t e s t i m o n y  would c o n v i n c e  anyone 

t h a t  t h e  C o u r t  be low d i d  n o t  g i v e  h i m  a n  o p p o r t u n i t y  t o  e x p l a i n  

h i s  answers. There was no cross-examinat ion of M r .  Woods. 

P l a i n t i f f ' s  p e r s o n a l  b e l i e f  a s  t o  h i s  damage s h o u l d  n o t  be  

d e t e r m i n i t i v e  of t h a t  i s sue ,  s i n c e  we a l s o  have t h e  tes t imony of  

a n  e x p e r t .  (R-1296) A p a r t y  i s  n o t  c o n c l u s i v e l y  bound by a  

s t a t e m e n t  h e  makes i n  h i s  t e s t i m o n y  a t  t h e  t r i a l .  J e n n i n g s  v. 

Ray, So.2d , 11 FLW 357 ( F l a .  5 t h  DCA Feb. 6, 1986) .  

Wi th  r e s p e c t  t o  H a r r y  Kadan, h i s  d i r e c t  e x a m i n a t i o n  d i d  n o t  s a y  

anyth ing  t h a t  was unusual o r  d i f f e r e n t  from t h e  o t h e r  P l a i n t i f f s  

t o  e s t a b l i s h  a  c a s e  o f  f r a u d  a g a i n s t  t h e  Defendna t s .  (R-1053- 

1057) .  The t r i a l  c o u r t  a p p a r e n t l y  a g r e e d  w i t h  d e f e n s e  c o u n s e l  

t h a t  M r .  Kadan's  c r o s s - e x a m i n a t i o n  e s s e n t i a l l y  n e g a t e d  h i s  

e a r l i e r  tes t imony.  M r .  Kadan's cross-examinat ion should go on ly  

a s  t o  t h e  w e i g h t  o f  h i s  t e s t i m o n y  on h i s  c a s e  i n  c h i e f  and n o t  a s  

a  t o t a l  n e g a t i o n  o f  h i s  t e s t i m o n y  i n  t h e  d i r e c t  e x a m i n a t i o n ,  

e s p e c i a l l y  s i n c e  it r e s u l t e d  f rom h i s  o b v i o u s  c o n f u s i o n .  I t  

in t roduced  a  f a c t u a l  i s sue ,  which should have been determined by 

t h e  ju ry .  The p o i n t  i s  t h a t  t h e  u s e  o f  t h e  word " d e f r a u d e d "  by 

0 defense  counsel  and t h e  obvious confusion of  t h e  w i tnes s ,  could 

h a v e  e a s i l y  m i s l e a d  t h e  w i t n e s s  t o  s a y  t h i n g s  h e  d i d  n o t  



unders tand  t h e  l e g a l  s i g n i f i c a n c e  of .  (R-1060). 

The t h i r d  c a t e g o r y  o f  P l a i n t i f f s  a g a i n s t  whom t h e  C o u r t  

d i r e c t e d  a  v e r d i c t  i n c l u d e  C a r l  A. Asp, U n i t  146;  Marv in  E l l i s  

Banks,  Jr.,  U n i t  19 ;  Nick J. B i l l i a s  and  Deborah P. B i l i a s ,  U n i t  

131; J i m m i e  Bocook and Eleanor  Morgan, Uni t  111; E t h e l  M. f r ank ,  

Uni t  137; Frank D. H a r r i s  and h i s  w i f e ,  Linda G. H a r r i s ,  Un i t  65; 

E leanor  Nelson, Uni t  144; and Wi l l i am E. Winchester  and h i s  w i f e ,  

Mary W i n c h e s t e r ,  U n i t  7. D e f e n d a n t s  made t h e i r  m o t i o n  f o r  

d i r e c t e d  v e r d i c t  on t h e  b a s i s  t h a t  t h i s  c a t e g o r y  o f  P l a i n t i f f s  

had n o t  purchased d i r e c t l y  from t h e  deve loper ,  b u t  had purchased 

from t h i r d  p a r t i e s .  (R-1370) The Cour t  reasoned i n  d i r e c t i n g  t h e  

v e r d i c t  w i t h  r e s p e c t  t o  t h i s  group o f  P l a i n t i f f s ,  t h a t  t h e r e  was 

@ no  e v i d e n c e  t h a t  t h e s e  P l a i n t i f f s  i n  p u r c h a s i n g  t h e i r  p r o p e r t y  

w e r e  l e d  t o  b e l i e v e  by t h e  a c t u a l  s e l l e r ,  t h a t  t h e y  w e r e  b u y i n g  

i n t o  and o c e a n f r o n t  p r o j e c t  o r  i n t o  a  p r o j e c t  w i t h  a  n a t u r e  

t r a i l .  (R-1429,2476,2477)  T h e r e  i s  no l aw  i n  F l o r i d a  t h a t  one  

h a s  t o  be  e i t h e r  a  p a r t y  t o  a  c o n t r a c t  t o  commit  a  f r a u d  o r  

b e n e f i t  f r om t h e  f r a u d .  E a s t  C a r i b b e a n  Dev. & Inv .  v. K-K Auto  

S e r v . ,  4 3 5  So .2d  364  ( 4 t h  DCA 1 9 8 3 )  (A-102 ) ,  i s ,  h o w e v e r ,  ---- 
a u t h o r i t y  p r i v i t y  b e t w e e n  t h e  p a r t i e s  i s  n o t  r e q u i r e d  f o r  a  

l e g a l l y  v a l i d  c l a i m  of  f raud.  

I n  t h e  c a s e  a t  Bar e a c h  one  o f  t h e  P l a i n t i f f s  t e s t i f i e d  

c o n s i s t e n t l y  w i t h  t h e  o t h e r  P l a i n t i f f s ,  t h a t  t h e y  h a d  r e a d  t h e  

b r o c h u r e ,  h a d  been  i n d u c e d  by i t s  m i s r e p r e s e n t a t i o n s  and  t h e  

m i s r e p r e s e n t a t i o n s  o f  t h e  p e o p l e  r e p r e s e n t i n g  t h e  d e v e l o p e r  t o  

0 purchase  t h e  p roep r ty ,  even though t h e y  purchased it from a  t h i r d  

p a r t y .  (R-278-300; 370-383; 205-224; 701-710; 813-821; 834-843; 



With respect to the last eight Plaintiffs, the Trial Court 

was not cited a single case by the Defendants, which supported 

their position. 

The Supreme Court of Oregon in Sorensen v. Gardner, 334 P.2d 

471 (Ore. 1959) (A-206), considered a case in which a builder had 

sold a house to one Tillen, who subsequently sold the house to 

the Plaintiffs. Plaintiff then brought an action for false 

representations made by the defendant builder. The court stated, 

page 474, 475: 

The other ground of the motion namely, that 
the Defendants were third parties without any 
interest in the transaction, is ruled by Boord 
v. Kaylor, 100 Or. 366, 375, 197 P. 296, 299, 
where this Court quoted with approval the 
following statement of the law from 20 Cyc. 
43: "While in a majority of cases defendant 
has been a gainer by reason of his fraud, it 
is not essential to his liability that he 
should obtain any benefit or advantage from 
the transaction into which he has led plain- 
tiff.Is...The questions whether the representa- 
tions were made with their falsity and with 
the intention that they should be relied on by 
the Plaintiffs and whether the Plaintiffs were 
induced by them to purchase the property were 
for the jury.. . . 

Obviously, the above case is sound authority one can be liable 

for fraud without being a party to the contract or deriving any 

benefit therefrom. 

Another case, Hyma v. Lee, 60 N.W. 2d 920, 923 (~ich. 1953), 

(A-179), this notion was reiterated: 

In 37 C.J.S., Fraud. Section 44, page 297, 
decisions with reference to this phase of the 
case are summarized as follows: 

It is not essential to actionable fraud that 
the guilty party should derive any benefit 
from his misreprsentation of concealment, or 



that he should collude with another who does 
derive benefit. This rule applies even though 
defendant was himself a loser. The gravamen 
of the action is injury to plaintiff, not 
benefit to the defendant." 

It is apparent from the record, each one of the Plaintiffs in 

this category was injured by the fraud perpetrated by the 

Defendants. (R-281, 285; 223; 380, 820, 821; 840, 841; 999; 1064- 

In Anderson v. Tway, - 143 F.2d 95, 101 (6th Cir. 1944), (A- 

159), the following language is found: 

There is no novelty in the doctrine that one 
who is guilty of fraud may be compelled to 
reimburse the defrauded party even though he 
has not himself benefited through the fraud. 
(Citations omited) 

The supreme Court of Minnesota in Lehman v. Hansord Pontiac 

Co., 74 N.W.2d 305, (Minn. 1955), (A-193), states as -- 

follows, page 311. 

The gravamen of the charge is to be found in 
the deception practiced upon the plaintiff, 
and the damage suffered by him, not that the 
defendant has gained an advantage. Whether 
the person making the representation received 
any benefit from the deceit is unimportant nor 
is it necessary that he should collude with 
the party who has benefited....One of the 
essential elements is that the party induced 
to act has been damaged, and, of course, that 
acting in good faith he relied on the false 
representations to his damage. Harm must have 
come to him, and the deceit and the injury or 
the damage must concur. Damage is the essence 
of the action of deceit and an essential 
element to make the right violated actionable. 

From the law cited in this section, the Trial Court erred in 

granting the directed verdict with respect to these eight 

Plaintiffs. 



CONCLUSION 

By the arguments and au thor i t ies  c i ted  herein, Appellees 

respectfully request t h i s  Court t o  affirm the verdicts  in  favor 

of t h e  Appellees, reverse  t h e  d i r e c t e d  v e r d i c t s  a g a i n s t  t h e  

A p p e l l e e s  and remand t h i s  c a u s e  t o  t h e  T r i a l  Cour t  f o r  

a  new t r i a l  on t h e  i s s u e  of pun i t ive  damages only with  r e spec t  t o  

those P l a i n t i f f s  who received a compensatory verdict  and judgment 

i n  t h e  t r i a l  below, and a  new t r i a l  on a l l  damages f o r  those 

P l a i n t i f f s  a g a i n s t  which t h e  T r i a l  Court en te red  d i r e c t e d  

verdicts .  
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