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E ~ i n t  O&_e - T h e  S e c o n d  D i s t r i c t ' s  o p i n i o n  i n  t h e  

i n s t a n t  c a s e  c o r r e c t l y  a p p l i e d  t h e  warn ing  r e q u i r e m e n t s  s e t  

p o r t ~ t i o n  v. Neilsm f o r t h  i n  Depar tment  of  Trans  , 419 So.2d 

1 0 7 1  ( F l a .  1 9 8 2 )  a n d  C i t v  of S t .  P e t e r s b u r a  v. C _ o ~ o _ m ,  4 1 9  

So.2d 1 0 8 2  ( F l a .  1 9 8 2 )  i n  h o l d i n g  t h a t  t h i s  c a u s e  was b a r r e d  

by t h e  d o c t r i n e  of s o v e r e i g n  immunity. The Second ~ i s t r i c t ' s  

o p i n i o n  was e n t i r e l y  c o n s i s t e n t  w i t h  T r i a w  P a r k  C o r n  - - 
m i n i u n  A s s o c i a t j o n  v. GAtv of H i a l e a h ,  468 So.2d 912 (Fla.  

1985). Even i f  t h e  Second Dis t r ic t  e r r e d  i n  i t s  a n a l y s i s  of 

t h e  warn ing  i s s u e  t h e  t r i a l  c o u r t  commit ted  r e v e r s i b l e  e r r o r  

i n  a l l o w i n g  t h e  l i f e g u a r d  i s s u e  t o  be p r e s e n t e d  t o  t h e  jury.  

P o i n t x w o  - The t r i a l  c o u r t  commit ted  r e v e r s i b l e  e r r o r  

i n  a d m i t t i n g  i n t o  ev idence  a gruesome photograph of H m R Y  LEE 

SANDERS b e c a u s e  i t  s e r v e d  a b s o l u t e l y  no r e l e v a n t  o r  u s e f u l  

p u r p o s e  a n d  o n l y  was i n t r o d u c e d  t o  i n f l a m e  t h e  p a s s i o n s  o f  

t h e  j u r y .  

p o i n t  T h e  - The t r i a l  c o u r t  c o m m i t t e d  r e v e r s i b l e  

e r r o r  i n  a l l o w i n g  t h e  P e t i t i o n e r  t o  p r e s e n t  o t h e r w i s e  i m -  

p e r m i s i b l e  e v i d e n c e  of l o s s  of  n e t  a c c u m u l a t i o n s  t o  t h e  

es ta te  under the g u i s e  of " l o s s  of e a r n e d  income o n  t h e  p a r t  

of H E N R Y  L E E  SANDERS t h a t  w o u l d  be  a v a i l a b l e  f o r  h i s  m o t h e r  

f o r  h e r  suppor t . "  T h e r e f o r e  t h e  j u r y ' s  v e r d i c t  was n o t  based 

on competent  e v i d e n c e  a s  t o  t h e  i s s u e  of damages. 

P o i n t  FouE - P e t i t i o n e r ' s  claim is,  a s  a  matter of l a w ,  

t o t a l l y  b a r r e d  by t h e  d o c t r i n e  of u n f o r e s e e n  i n t e r v e n i n g  

c a u s e  b e c a u s e  i t  was t o t a l l y  u n f o r e s e e a b l e  t h a t  a n  a d u l t  



would l e t  a  n i n e  (9)  yea r  o l d  non-swimmer s w i m  i n  a  p a s s  

under o n l y  t h e  s u p e r v i s i o n  of a  t w e l v e  (12 )  y e a r  o l d  who 

mis takenly  thought  he could s w i m .  

P-e - The t r i a l  c o u r t  committed r e v e r s i b l e  e r r o r  

i n  i n c o r r e c t l y  i n s t r u c t i n g  t h e  j u r y  unde r  Co11omr 

because t h e  j u ry  i n s t r u c t i o n  o m i t t e d  t h e  requirement  t h a t  t h e  

known dangerous condi t ion  be c r ea t ed  by SARASOTR 



STATlm=JT OF -E - 
P e t i t i o n e r  s t a t e s  t h a t  " d u r i n g  t h e  t ime t h a t  t h e  

Respondent ope ra t ed  t h e  beach - park f a c i l i t y ,  p r i o r  t o  H m R Y  

LEE SMDERSt death ,  i t  never pos t ed  any warnings  t o  swimmers 

u s i n g  t h e  w a t e r s  i n  t h e  p a r k  f a c i l i t y  w a r n i n g  them of t h e  

known hazards  p r e s e n t  i n  t h e  r e c r e a t i o n a l  beach f a c i l i t y  (R- 

2 1 4 ) "  ( B r i e f  pg. 2 ) .  I n  f a c t ,  t h e  r e c o r d  a t  p a g e  2 1 4  

r e f l e c t s  on ly  SARFSOTA1s admiss ion  t h a t  " t he r e  were no s i g n s  

l o c a t e d  o n  o r  n e a r  t h i s  beach  a l e r t i n g  swimmers t o  t h e  

c h a r a c t e r i s t i c s  of t h e  o f f  s h o r e  c u r r e n t s  o n  t h e  B i g  P a s s  

s i d e ,  t i d e s  o n  t h e  B i g  P a s s  s i d e . "  (R:214) Responden t  a l s o  

f a i l s  t o  p o i n t  o u t  t h a t  a f t e r  SARASOTA r e c e i v e d  t i t l e  t o  

Sou th  L i d o  Beach i t  made v e r y  few improvemen t s  on t h e  l a n d  

and  d i d  n o t  i n  a n y  way i n t e r f e r e  w i t h  t h e  c u r r e n t s  i n  t h e  

pa s s  a d j a c e n t  t o  South Lido. (R:289-290) Furthermore,  as  of 

J u n e  1 0 ,  1 9 8 1  t h e r e  had  neve r  b e e n  l i f e g u a r d s  a t  S o u t h  L i d o  

(R:290) a n d  t h e r e  had  n e v e r  been  a d r o w n i n g  a t  S o u t h  L ido  

(R:288). 

Pe ti ti o n e r t  s r e n d i  ti on of how t h e  a c t u a l  d r  owning 

o c c u r r e d  ( B r i e f  pg. 2) i s ,  a t  b e s t ,  i n c o m p l e t e .  P r i o r  t o  

J u n e  1 0 ,  1 9 8 1  H E N R Y  L E E  SANDERS had  been  t o  S o u t h  L i d o  w i t h  

h i s  m o t h e r .  (R:277) On J u n e  1 0 ,  1 9 8 1  t h e  m o t h e r ,  MARGARET 

BUTLER, a l l o w e d  h e r  a u n t ,  Nora N e w e l l ,  ( a g e  42 )  (R:304) t o  

t a k e  h e r  son ,  HENRY L E E  SANDERS, ( a g e  9 )  a n d  s e v e n  ( 7 )  o t h e r  

s m a l l  c h i l d r e n  ( o l d e s t  was t w e l v e  (12) yea r s  o l d )  (R:277) t o  

S o u t h  Lido.  When t h e y  a r r i v e d  a t  S o u t h  L ido ,  Nora  N e w e l 1  

remained near  t h e  ca r  i n  t h e  p i c n i c  area and t o l d  one of t h e  

c h i l d r e n ,  Lau ra  ( t h e  o l d e s t  a t  a g e  1 2 ) ,  t o  w a t c h  t h e  o t h e r  



c h i l d r e n  a t  t h e  beach. (R:277) A p p r o x i m a t e l y  t h i r t y  (30 )  

minutes  l a t e r  (R:331) two of t he  c h i l d r e n  were t r y i n g  t o  p u l l  

H E N R Y  L E E  SANDERS o u t  of t h e  w a t e r  when t h e i r  s i s t e r  L a u r a  

( a l s o  c a l l e d  Reg ina )  (R:270) t o l d  them t o  l e t  go of him 

(R:269,330-331) b e c a u s e  L a u r a  m i s t a k e n l y  t h o u g h t  h e  c o u l d  

s w i m .  (R:27O) When they l e t  go, HENRY LEE SANDERS drowned. 



POINT C@TE 

WHETHER THE D I S T R I C T  COURT OF APPEAL, 
SECOND D I S T R I C T  OF FLORIDA, FAILED TO 
PROPERLY APPLY FLORIDA LAW IN REVERSING 
THE F I N A L  JUDGHENT RENDERED IN THE TRIAL 
COURT. 

JJlTRODUCTION 

A s  n o t e d  by t h e  Second D i s t r i c t  i n  S a r a s o t a  1:0u_n&; 

I L o j i d a  v. B u t l e r ,  476 So.2d 216 ( F l a .  2d DCA 1985)  t h e  

c o m p l a i n t  i n  t h e  i n s t a n t  c a s e  s p e c i f i c a l l y  a l l e g e d  t h a t  

SARASOTA was neg l igen t  because it:  1) f a i l e d  t o  pos t  warning 

s i g n s  o r  o t h e r  w a r n i n g  d e v i c e s  a l e r t i n g  beach -goe r s  t o  t h e  

dange rous  c o n d i t i o n s ;  2) f a i l e d  t o  p r o v i d e  l i f e g u a r d s  o r  

o t h e r  p r o t e c t i o n ;  a n d  3) f a i l e d  t o  p r o v i d e  s a f e t y  or r e s c u e  

equipment t o  be used i n  emergencies. J& a t  217. The Second 

D i s t r i c t  f u r t h e r  n o t e d  t h a t  SARASOTA r a i s e d  f i v e  p o i n t s  on 

appeal  but  t h a t  i t s  d e c i s i o n  on the  sovere ign  immunity po in t  

made i t  unnecessary t o  reach t h e  remaining four .  Due t o  t h i s  

Court 's  acceptance of c o n f l i c t  j u r i s d i c t i o n  t h e s e  fou r  p o i n t s  

w i l l  be r a i s e d  l a t e r  i n  t h i s  Br ie f .  Bould v. Touchette,  349 

So.2d 1 1 8 1  (F l a .  1 9 7 7 ) ;  D a n u i - A l a i  P a l a c %  Inc.  v. 

Sybu, 450 So.2d 1114 ( F l a .  1 9 8 4 ) ;  B a n k e r s  MuAtipLe L i n e  

Jnsurance Co. v. Far i sh ,  464 So.2d 530 (Fla.  1985). 

-VIDE SAFETY OR RESCUE EOUIPMENT 

There was a b s o l u t e l y  no tes t imony or evidence presen ted  

i n  suppor t  of t h i s  a l l e g a t i o n  a t  t r i a l .  



E A U U R E  TO PROVIDE- 

SARASOTA unsuccess fu l ly  repea ted ly  argued i n  t h e  t r i  al 

cour t  by Motion t o  D i s m i s s  (R:7), Motion f o r  Summary Judgment 

(R:62-63) and Af f i rma t ive  Defense (R:66-68) t h a t  t h i s  a l l ega -  

t i o n  was b a r r e d  by t h e  d o c t r i n e  of s o v e r e i g n  immunity .  

P e t i t i o n e r  p r e s e n t e d  e v i d e n c e  a t  t r i a l  t h a t  t h e r e  w e r e  no 

l i f e g u a r d s  a t  S o u t h  L i d o  Beach on  t h e  d a t e  of t h e  drowning. 

(R:219-220) Although t h e r e  was no s p e c i a l  i n t e r r o g a t o r y  used 

i t  must be assumed t h a t  t h e  j ury considered t h i s  evidence i n  

reaching  i t s  ve rd ic t .  

Test imony a t  t r i a l  was c l e a r  t h a t  t h e  d e c i s i o n  n o t  t o  

s t a f f  South Lido Beach w i t h  l i f e g u a r d s  was a  c l a s s i c  planning 

d e c i s i o n  which i s  immune from s u i t .  (R:281,282,287-290,293).  

F l o r i d a  1 aw i s  a b s o l u t e l y  c l e a r  t h a t  under t h e  d o c t r i n e  of 

s o v e r e i g n  immuni ty  t h e  e s t a b l i s h m e n t  of s e c u r i t y  measu res  

s u c h  a s  l i f e g u a r d s  i s  a  p l a n n i n g  l e v e l  a c t i v i t y  f o r  wh ich  

sovere ign  immunity is  no t  waived. J enk ins  v. C i t v  of Miami 

B e a c h ,  389 So.2d 1 1 9 5  ( F l a .  3d D C A  1 9 8 0 )  ( f a i l u r e  t o  

s u p e r v i s e  pa rk  a t  n i g h t ) ;  E e l v e a  v. S t a t e ,  385 So.2d 1378 

(F la .  4 t h  DCA 1980)  ( f a i l u r e  t o  p r o v i d e  s e c u r i t y  g u a r d s ,  

p a r k i n g  a t t e n d a n t s  a n d  s e c u r i t y  g a t e s ) ;  E,mia v. S t a t e ,  456 

So.2d 1 2 0 4  (F la .  1st DCA 1984)  ( f a i l u r e  t o  have s e c u r i t y  

measure a t  d e t e n t i o n  cen te r ) ;  and Biuden v. Me t rowol i tm  Dade 

Coun_ty, 446 S0.2d 203  ( F l a .  3d D C A  1 9 8 4 )  ( h a n d l i n g  a n d  

warning of r i o t )  . 
P e t i t i o n e r ' s  Brief  wholly f a i l s  t o  addres s  t h a t  p o r t i o n  

of B u t l e g  i n  which  t h e  Second D i s t r i c t  c o r r e c t l y  f o u n d  t h e  

p r e s e n c e  o r  a b s e n c e  of l i f e g u a r d s  t o  be a  j u d g m e n t a l ,  



planning  l e v e l  f u n c t i o n  immune from consequent ia l  l i a b i l i t y .  

a a t  217 and,  t h e r e f o r e ,  P e t i t i o n e r  a d m i t s  e r r o r  i n  t h e  

t r i a l  c o u r t  on t h i s  point .  

FAILURE TO PROVIDE URNINGS 

P e t i t i o n e r  i n  i t s  B r i e f  f o c u s e s  e n t i r e l y  on t h i s  

a l l e g a t i o n  of i t s  c o m p l a i n t  a n d  r e l i e s  t o t a l l y  o n  a l l e g e d  

c o n f l i c t  between Bu t l eg  and Trianon.  

I n  B u t l e z  t h e  Second D i s t r i c t ,  i n  a  p o s t  T r i u ~  

d e c i s i o n ,  c o r r e c t l y  app l  i e d  N e i l s o n ,  suwra  and  GommerciaJ 

C a r r i e r  Corworation v. I n d i a n  R.i_v_e.r=y, 371 So.2d 1010 

(Fla. 1979) i n  concluding t h a t  t h e  presence or nonpresence of 

warning s i g n s  or o the r  dev ices  f a l l s  wholly w i t h i n  t he  con- 

c e p t  of a  j u d g m e n t a l ,  p l a n n i n g  l e v e l  f u n c t i o n  immune f rom 

c o n s e q u e n t i a l  l i a b i l i t y .  B u t l e ~  a t  217. T h i s  a n a l y s i s  i s  

f u l l y  c o n s i s t e n t  w i t h  F l o r i d a  law. SeeL u, lig&m, suwra, 

( f a i l u r e  t o  warn of r i o t  cond i t i ons  immune). 

The Second D i s t r i c t  f u r t h e r  recognized t h e  excep t i  on1 

t o  be a p p l i e d  was s e t  f o r t h  by t h i s  C o u r t  i n  Collom, m w r a .  

T h i s  e x c e p t i o n  i s  t h a t  e v e n  i f ,  a s  i n  t h e  i n s t a n t  c a s e ,  t h e  

s u b j e c t  a c t i o n  i s  o t h e r w i s e  immune under t h e  d o c t r i n e  of 

s o v e r e i g n  i m m u n i t y ,  i f  t h e  g o v e r n m e n t :  (1) c r e a t e s  a 

'1t i s  a  b a s i c  p r i n c i p l e  t h a t  i n  F l o r i d a  s o v e r e i g n  
immuni ty  i s  t h e  r u l e ,  r a t h e r  t h a n  t h e  e x c e p t i o n ,  Pan-Am 
Tobacco Coraora t ion  v. Dewartment of Cor rec t ions ,  471 So.2d 4  
(F l a .  1 9 8 4 )  a n d  a  w a i v e r  of s o v e r e i g n  immuni ty  s h o u l d  b e  
s t r i c t l y  c o n s t r u e d  i n  f a v o r  of t h e  s t a t e  a n d  a g a i n s t  t h e  
c la imant ,  Tampa-Hilbborouuh Countv E m r e a w a v  -or i t v  vfi 
X. E. M o r r b  A l m m e n t  -- S e z v i c e ,  444 So.2d 926,  928  (F l a .  
1983) . 



dange rous  c o n d i t i o n ;  ( 2 )  which i t  knew t o  be dange rous ;  a n d  

(3 )  such danger was n o t  r e a d i l y  apparen t  t o  those  persons  who 

m i g h t  s u s t a i n  i n j u r y  a s  a  r e s u l t  of i t  t h e  government  m u s t  

warn of same. This  excep t ion  has  been c o n s i s t e n t l y  narrowly 

cons t rued  by t h e  courts .  H i l l  v. C i t v  of Lakeland, 466 So.2d 

1 2 3 1  ( F l a .  2d DCA 1 9 8 5 ) ;  B a r r e r a  v. D e a t ~ g n t  of 

T r a n g w o r t a t i o n ,  470 So.2d 750 (F l a .  3d DCA 1 9 8 5 ) ;  p a v n e  vC 

r o w a n t ,  461  So.2d 63 ( F l a .  1 9 8 4 ) ;  G a r z a  v. Hendry 

Countv, F lo r ida ,  457 So.2d 602 (Fla. 2d DCA 1984);  F m L  

J ? l o r . D e w a ~ t m e n t  o f  T ~ g ~ w o r t a t i o ~ ~ ,  476 So.2d 735,  740 

(Fla. 1st DCA 1985);  and R a l ~ h  v. C i t v  of Davtona Beach, 471 

So.2d 1 (F la .  1985) .  Even P e t i t i o n e r  r e c o g n i z e d  t h e  ap- 

p l i c a b i l i t y  of m , m ,  s i n c e ,  a s  d i s c u s s e d  i n  more d e t a i l  

l a t e r  i n  t h i s  Br i e f ,  she asked  f o r  and r ece ived  a  ( p a r t i a l l y  

c o r r e c t )  Collom jury i n s t r u c t i o n  i n  t h e  t r i a l  court. 

I n  t h e  i n s t a n t  case  t h e  Second D i s t r i c t  c o r r e c t l y  h e l d  

t h a t  P e t i t i o n e r  had  f a i l e d  t o  mee t  i t s  bu rden  under Col lom 

because she t o t a l l y  f a i l e d  t o  show t h a t  SARASOTA had seated 

t h e  dangerous condi t ion ;  t o  w i t ,  t h e  hazardous w a t e r s  of Big 

P a s s  a t  S o u t h  L i d o  Beach. I t  was n o t  t h e  beach nor t h e  

o p e r a t i o n  of it, b u t  t h e  w a t e r ,  which c a u s e d  t h e  c h i l d ' s  

d e a t h .  sf. BAll-v,_-_CL_ty-9f-Ldb_eLggS, SYpLP, ( l a k e  a  

n a t u r a l l y  o c c u r r i n g ,  p o t e n t i  a l l y  haza rdous  cond i t i on  which 

t h e  Ci ty  d i d  no th ing  t o  c r ea t e ) .  

It should f u r t h e r  be noted t h a t  t h e  tes t imony a t  t r i a l  

was t h a t  H m R Y  LEE SWDERS had prev ious ly  been t o  South Lido 

Beach wi th  h i s  mother (R:277) and  t h e r e  was no evidence t h a t  



t h e  dange rous  c o n d i t i o n  was n o t  r e a d i l y  a p p a r e n t .  F l o r i d a  

1 aw r e  co gnize s t h a t  a  proper t y  ow ner gener a1 l y  cannot be h  el d  

1 i a b l  e  f o r  dange rous  condi  ti ons  w h i  ch e x i  st i n  na t u r  a1  or 

a r t i f i c i a l  bodies  of water  un l e s s  they a r e  so  cons t ruc t ed  a s  

t o  c o n s t i t u t e  a  t r a p  o r  u n l e s s  t h e r e  i s  some unusua l  danger  

not  gene ra l ly  e x i s t e n t  i n  s i m i l a r  bodies  of water .  S a v i g a x  

y. De~aKtmmt of T r u ~ o r t a t i o n ,  406 So.2d 1143 ( F l a  2d DCA 

1981) .  See a l s o ,  p a n e a u e  v. d e t r o ~ o w  Dade County,  , 

So.2d -- ( F l a .  3d DCA 1985)  (10 FLW 2 4 8 6 ) ,  (Dange r s  of 

c r o s s i n g  r o a d w a y  r e a d i l y  a p p a r e n t ) ;  E-iicy~k, s y ~ ~ l a ,  

(government  h a s  no du ty  t o  warn  p e d e s t r i a n s  of r o u t i n e  

dangers of c r o s s i n g  s t r e e t  midblock);  C i t v  of Delrav Beach v, 

Wat t s ,  461 So.2d 142 ( F l a  4 t h  DCA 1984) ,  (danger of dumpster 

o b v i o u s ) ;  a n d  Garza v. Hendrv County,  -a, ( r e l e v a n c e  of 

evidence of no p r i o r  acc iden t ) .  

A s  n o t e d  e a r l i e r ,  P e t i t i o n e r  i n  i t s  B r i e f  t o t a l l y  

i g n o r e s  t h e  f o r e g o i n g  e s t a b l i s h e d  F l o r i d a  c a s e  l a w  and ,  

i n s t e a d ,  u r g e s  c o n f l i c t  w i t h  t h i s  C o u r t ' s  d e c i s i o n  i n  

~ x F ~ _ L ! _ o _ ~ ,  Bu2x-a. I n  T r i a n o n ,  t h i s  C o u r t  h e l d  t h a t  a  

m u n i c i p a l i t y  c o u l d  n o t  be s u b j e c t e d  t o  t o r t  l i a b i l i t y  f o r  

damages s u s t a i n e d  a s  a  r e s u l t  of i t s  b u i l d i n g  i n s p e c t i o n  

pe r sonne l ' s  f a i l u r e  t o  adequa te ly  enforce  i t s  b u i l d i n g  code. 

I n  T r i a n o a  t h i s  Cour t  s p e c i f i c a l l y  r e c o g n i z e d  i n  d i c t a  t h e  

c u r r e n t  s t a t e  of s o v e r e i g n  immuni ty  t h a t  f o r  t h e r e  t o  be 

gove rnmen ta l  t o r t  l i a b i l i t y  t h e r e  must  be e i t h e r  a n  under-  

l y i n g  common l aw  or s t a t u t o r y  du ty  of c a r e  w i t h  r e s p e c t  t o  

t h e  a l l e g e d  n e g l i g e n t  conduc t .  T r i a n o ~  a t  917. T h e r e  h a s  

never  been  such  a  du ty  r e q u i  r i n g  a  gove rnmen ta l  e n t i t y  t o  



b u i l d  a n d  m a i n t a i n  a  pub1 i c  beach. Even i f  such a  common l aw  

or s t a t u t o r y  d u t y  d i d  e x i s t  t h e  c r e a t i o n  a n d  management of 

South Lido Park would c l e a r l y  be immune from s u i t  under t h e  

f o u r - p r o n g e d  a n a l y s i s  p r e s c r i b e d  i n  Evan -d 

-en Church v. S t a t e ,  67 Wash. 2d 246, 407 P.2d 440 

(1965) .  

I n  T r i anon  t h i s  Court  f u r t h e r  s p e c i f i c a l l y  recognized 

and c i t e d  t h e  a f o r e s a i d  Collom excep t ion  i n  connect ion w i t h  

c a p i t a l  improvements .  a t  920. T h e r e  i s  a b s o l u t e l y  no 

c o n f l i c t  between t h e  Second D i s t r i c t ' s  r e l i a n c e  o n  Collom i n  

Butler:  and t h i s  Court ' s  c i t a t i o n  t o  Collom i n  Trianon. 

P e t i t i o n e r  i n  i t s  B r i e f  r a i s e s  t h e  b road  c o n c e p t  t h a t  

under  common l aw  t h e  owner of r e a l  p r o p e r t y  h a s  t h e  d u t y  t o  

g i v e  p e r s o n s  u s i n g  t h e  p r o p e r t y  w a r n i n g  of any  " l a t e n t  a n d  

c o n c e a l e d  d a n g e r s n  known t o  t h e  owner and "which were  n o t  

known t o  t h e  i n v i t e e  a n d  which by t h e  e x e r c i s e  of due c a r e  

could  n o t  have been known by t h e  person using t h e  premises." 

Even a s s u m i n g  a rguendo  t h a t  s a i d  g e n e r a l  l aw  a p p l i e d  t o  

SARASOTA i n  t h e  i n s t a n t  case, t h e r e  i s  s imply  no evidence i n  

t h e  r e c o r d  of any  s u c h  l a t e n t  o r  h i d d e n  d e f e c t  which  H E N R Y  

LEE SANDERS or h i s  aun t  would no t  know about by t h e  e x e r c i s e  

of due care .  A n i n e  ( 9 )  y e a r  o l d  c h i l d  a n d  h i s  f o r t y - t w o  

(42)  yea r  o l d  a u n t  s h o u l d  c e r t a i n l y  have  known t h a t  i t  i s  

d a n g e r o u s  t o  s w i m  i n  t h e  w a t e r s  of a  p a s s  which ,  l i k e  a l l  

passes ,  has  s t r o n g  c u r r e n t s  and dr opoffs. 

P e t i t i o n e r ' s  r e l i a n c e  on cases  d e a l i n g  w i t h  t he  "opera- 

t i o n  a n d  m a i n t e n a n c e  of p l a y g r o u n d s  o r  r e c r e a t i o n a l  



a c t i v i t i e s "  i s  s imply  f a r  beyond t h e  s p e c i f i c  a l l e g a t i o n s  of 

n e g l i g e n c e  upon which  t h e  i n s t a n t  c a s e  p r o c e e d e d  t o  t r i a l .  

A s  n o t e d  e a r l i e r ,  t h e s e  t h r e e  a l l e g e d  n e g l i g e n t  a c t s  by 

SARASOTA i n  t h e  o p e r a t i o n  of South Lido beach a r e  a l l  b a r r e d  

by t h e  d o c t r i n e  of sovere ign  immunity. 

P e t i t i o n e r  i n  t h i s  c a u s e  is ,  i n  e f f e c t ,  u r g i n g  t h i s  

C o u r t  t o  a b a n d o n  t h e  p o r t i o n  o f  t h e  I;,oJJ.,o,m e x c e p t i o n  

r e q u i r i n g  t h a t  t h e  dange rous  c o n d i t i o n  be c r e a t e d  by t h e  

g o v e r n i n g  body. B e s i d e s  f l y i n g  i n  t h e  f a c e  of s e t t l e d l a w  

s u c h  a  r u l i n g  by t h i s  C o u r t  wou ld  h a v e  f a r  r e a c h i n g  e f f e c t s  

on every  governing body throughout t h i s  S t a t e .  For example, 

would  a  w a r n i n g  be  r e q u i r e d  a s  t o  t h e  p r e s e n c e  of s h a r k s  o r  

o t h e r  a n i m a l s  i n  t h e  ocean,  t h e  p o s s i b l e  e x p o s u r e  t o  c a n c e r  

by t o o  much s u n  a t  t h e  beach ,  t h e  danger  of c u t s  t o  f e e t  f r o m  

s e a s h e l l s ,  t h e  d a n g e r s  of  w i n d s u r f i n g  i n  a  s t r o n g  b r e e z e ?  

How many a n d  w h a t  t y p e  of w a r n i n g s  a r e  r e q u i r e d ?  Are 

w a r n i n g s  r e q u i r e d  w h e r e v e r  t h e r e  i s  w a t e r  o r  j u s t  a t  

des igna ted  swimming a r e a s ?  SARASOTA s u b m i t s  t h a t  under t he  

d o c t r i n e  of s e p a r a t i o n  of power s  t h e s e  a r e  a l l  d e c i s i o n s  

p r o p e r l y  l e f t  t o  t h e  g o v e r n i n g  bod ie s .  G o l l s a  a n d  Beil-  

r e p r e s e n t  a  proper ba lanc ing  test  by r e q u i r i n g  warnings where 

t h e  governing bodies  c r e a t e  a  known dangerous cond i t i on  n o t  

r e a d i l y  a p p a r e n t  t o  u s e r s  a n d  SARASOTA u r g e s  t h i s  C o u r t  n o t  

t o  d e p a r t  from same. 



P O M T  -0 

WHETBER !EIE TRIAL COURT ERRED IN ADHITTING 
INTO EVIDENCE THE PHOTOGRAPH OF THE DEAD 
BODY ( P X 5 ) .  

P r i o r  t o  t r i a l  SARASOTA by Motion i n  L i m i n e  s o u g h t  t o  

e x c l u d e  f rom e v i d e n c e  a  gruesome p h o t o g r a p h  (PX5, R:499) of 

t h e  body of H E N R Y  L E E  SANDERS a f t e r  h e  had  been  dead  i n  t h e  

w a t e r  f o r  a p p r o x i m a t e l y  t w e n t y - f o u r  (2  4) h o u r s .  MARGARET 

BUTLER a d m i t t e d  a t  t r i a l  t h a t  s h e  neve r  saw t h e  body i n  t h e  

cond i t i on  d e p i c t e d  i n  t h e  photograph. (R:307) I n  seek ing  t o  

i n t r o d u c e  t h e  pho tog raph ,  P e t i t i o n e r ' s  a t t o r n e y  s t a t e d  a s  

f o l l o w s :  

"As t o  t h e  p h o t o g r a p h i c  e v i d e n c e  I p r o p o s e  t o  
i n t r o d u c e  one of a  s e r i e s  of p h o t o g r a p h s  t h a t  t h e  
p o l i c e  t o o k  a n d  p r i m a r i l y  f o r  i d e n t i f i c a t i o n  
purposes  t o  show t o  t h e  man t h a t  took  t h e  body o u t  
of  t h e  w a t e r  f o r  him t o  i d e n t i f y  t h e  body a s k  t h e  
one,  a n d  t o  h i s  m o t h e r  f o r  i d e n t i f i c a t i o n  of t h e  
body a s  Henry Lee Sanders  . . .. (R:191) 

I n  r e s p o n s e  SARASOTA o f f e r e d  t o  s t i p u l a t e  (and had 

p r e v i o u s l y  s t i p u l a t e d )  t o  t h e  above. (R:193) The photograph 

was  a d m i t t e d  over o b j e c t i o n .  (R:304-305) Whi l e  t h e  c o u r t  

admi t t ed ly  has  some d i s c r e t i o n  i n  t h i s  a r ea ,  Walker v. C i t y  

o f  Miami, 377 So.2d 1 0 0 3  ( F l a .  3d DCA 1 9 7 6 ) ,  b a s e d  o n  t h e  - 
t e s t  of r e l e v a n c y ,  -State, 251  So.2d 8 6 2  ( F l a .  

1 9 7 1 ) ,  SARASOTA s u b m i t s  t h a t  t h i s  d i s c r e t i o n  was  a b u s e d  i n  

t h e  i n s t a n t  case. 

F l o r i d a  S t a t u t e  590 -403 s t a t e s  a s  fo l l ows :  

"Relevant evidence i s  i n a d m i s s i b l e  i f  i ts  proba t ive  
va lue  i s  s u b s t a n t i a l l y  outweighed by t h e  danger of 
un fa i r  p r e jud i ce ,  confusion of i s s u e s ,  m i s l ead ing  
t h e  j ury, or need l e s s  pr e s e n t a t i  on of cummul a t i v e  
ev idence .  T h i s  s e c t i o n  s h a l l  n o t  be c o n s t r u e d  t o  



mean t h a t  e v i d e n c e  of t h e  e x i s t e n c e  of a v a i l a b l e  
t h i r d - p a r t y  b e n e f i t s  i s  i n a d m i s s i b l e . "  

I n  t h e  i n s t a n t  case t h e  a r e a l  r e a s o n  t o  p l a c e  t h i s  

photograph i n t o  ev idence  was t o  i n f l a m e  t h e  p a s s i o n s  of t h e  

j u r y .  E v e n i f  r e l e v a n t ,  s a i d p h o t o g r a p h  was n o t  a d m i s s i b l e  

under  F l o r i d a  S t a t u t e  S90.403. The t r i  a1 c o u r t  c o m m i t t e d  

r e v e r s i b l e  e r r o r  i n  a l l o w i n g  t h i s  h i g h l y  p r e j u d i c i a l  

photograph i n t o  evidence. 



POMT 'XHRBE 

W H E ~ E R  TBE TRIAL C ~ R T  ERRED m ADHITTING 
EVIDENCX OF DAHAGES. 

The P e t i t i o n e r  i n  i t s  c o m p l a i n t  s o u g h t  d a m a g e s  a s  

f o l l o w s :  

1. l o s s  of s e r v i c e s ;  

2. m e n t a l  p a i n  a n d  s u f f e r i n g ;  a n d  

3 .  l o s s  of n e t  a c c u m u l a t i o n s .  

A t  t r i a l  t h e  a t t o r n e y  f o r  P e t i t i o n e r  s t i p u l a t e d  t h a t  

h i s  damage e x p e r t ,  Mr. Davis,  would n o t  t e s t i f y  a s  t o  damages 

f o r  l o s t  services. (R:227) There  was n o  o t h e r  t e s t i m o n y  or 

e v i d e n c e  a s  t o  t h e  y a l u e  of l o s t  s e r v i c e s .  

Mr. D a v i s  d i d  s p e n d  a  c o n s i d e r a b l e  l e n g t h  of t i m e  

t e s t i f y i n g  (over o b j e c t i o n )  a s  t o  t h e  One Hundred Twenty-Five 

Thousand, E i g h t  Hundred Eighty-Three D o l l a r s  ($125,883.00) t o  

Four  H u n d r e d  T e n  T h o u s a n d ,  For ty -One  D o l l a r s  ($410,041.00)  

t h a t  h e  t e s t i f i e d  r e p r e s e n t e d  " t h e  l o s s  of e a r n e d  i n c o m e  on  

t h e  p a r t  of HENRYLEESANDERS t h a t w o u l d b e  a v a i l a b l e f o r  h i s  

m o t h e r  f o r  h e r  s u p p o r t . "  (R:228-229, R:265-266) I f  t h i s  

t e s t i m o n y  was  i n  s u p p o r t  of P e t i t i o n e r ' s  claim f o r  l o s s  o f  

n e t  a c c u m u l a t i o n s  i t  w a s  r e c e i v e d  i n  e r r o r  b e c a u s e  u n d e r  

F l o r i d a  S t a t u t e  §768.21(6)  ( a 1 2  t h e  p e r s o n a l  r e p r e s e n t a t i v e  

c o u l d  n o t  r e c o v e r  f o r  t h e  l o s s  of n e t  a c c u m u l a t i o n s  t o  t h e  

2 ~ l o r i d a  S t a t u t e  §768.21(6)  (1) p r o v i d e s  t h a t  l o s s  o f  
p r o s p e c t i v e  n e t  a c c u m u l a t i o n s  of a n  e s t a t e  may be r e c o v e r e d  
by t h e  d e c e d e n t ' s  p e r s o n a l  r e p r e s e n t a t i v e  i f  t h e  d e c e d e n t ' s  
s u r v i v o r s  i n c l u d e  a  s u r v i v i n g  s p o u s e  o r  l i n e a l  d e s c e n d a n t  a 
i f  t h e  d e c e d e n t  i s  n o t  a  m i n o r  c h i l d .  N e i t h e r  s i t u a t i o n  
e x i s t e d  i n  t h i s  case. 



e s t a t e  because HJiNRY L E E  SANDERSn s u r v i v o r s  d i d  n o t  i n c l u d e  a  

spouse o r  l i n e a l  descendant.  

I f  Mr. Davis '  t e s t i m o n y  was d i r e c t e d  t o  a  c l a i m  f o r  

l o s s  of s u p p o r t  i t  was i n c o r r e c t l y  r e c e i v e d  because (1) t h i s  

was  n o t  a n  i t e m  of damages  r e q u e s t e d  i n  t h e  c o m p l a i n t  and,  

more i m p o r t a n t l y ,  (2)  the t e s t imony  was n o t  r e l e v a n t  t o  t h i s  

c l a i m  b e c a u s e  i t  o n l y  i n d i c a t e d  money " a v a i l a b l e "  f o r  t h e  

mother. I n  f a c t  t h i s  was s imply a  t h i n l y  v e i l e d  d i s g u i s e  f o r  

p r o h i b i t e d  tes t imony a s  t o  l o s s  of n e t  accumula t ions  and t h e  

r e c e p t i o n  of same was c l e a r l y  p r e j u d i c i a l  e r r o r  because t h i s  

was  t h e  o n l y  damage t e s t i m o n y  p r e s e n t e d  t o  t h e  j u r y  upon 

which i t  could  have based i t s  v e r d i c t  of One Hundred Twenty- 

F ive  Thousand D o l l a r s  ($125,000.00). 



#)IWT POUR 

WHETHER PETITIONER'S CLAIH, AS A HATTER OF 
LAW, WAS BARRED BY THE UNFORESEEN INTER- 
VEN ING CAUSE DOCTRINE. 

A s  n o t e d  e a r l i e r ,  t h i s  d r o w n i n g  o c c u r r e d  when t h e  

mother,  MARGARET BUTLER, e n t r u s t e d  HENRY LEE SmDERS t o  h e r  

aunt ,  Nora N e w e l 1  w i thou t  even checking a s  t o  where they were 

go ing ,  who was go ing ,  o r  w h e t h e r  t h e r e  would  be any  o t h e r  

a d u l t s .  (R:306) When Nora  Newel1 a r r i v e d  a t  t h e  beach  s h e  

s t a y e d  a t  t h e  c a r  i n  t h e  p i c n i c  a r e a  a n d  t o l d  a  t w e l v e  ( 1 2 )  

y e a r  o l d  g i r l ,  Laura ,  t o  w a t c h  t h e  o t h e r  s i x  (6 )  s m a l l  

ch i ld ren .  The c h i l d r e n  were p l ay ing  i n  t h e  wa te r  w i t h  two of 

t h e  c h i l d r e n  h o l d i n g  o n t o  H E N R Y  L E E  SANDERS.  L a u r a  t h o u g h t  

he  c o u l d  s w i m  a n d  t o l d  t h e  two o t h e r  c h i l d r e n  t o  l e t  go. 

They d i d  and h e  drowned. 

A g o v e r n m e n t a l  body c a n n o t  be h e l d  l i a b l e  f o r  h i g h l y  

u n u s u a l ,  e x t r a o r d i n a r y ,  o r  b i z a r r e  consequences .  C i t y  of  

S a r a s o t a  v. Em&, 455 So.2d 623 ( F l a .  2d DCA 1 9 8 4 ) ;  

M e t r o ~ o l i t a n  Dade Countv v. Colina,  456 So.2d 1233 (Fla. 3d 

DCA 1 9 8 4 ) .  F u r t h e r m o r e ,  t h e  l a w  i s  c l e a r  t h a t  i f  t h e  

o r i g i n a l  neg l i gence  i s  remote  and on ly  f u r n i s h e s  t h e  occas ion  

of t h e  i n j u r y ,  it i s  n o t  t h e  proximate  cause the reof .  Banat 

v- Armando, 430 So.2d 503  ( F l a .  3d DCA1983),  r e L  denL  446 

So.2d 99. 

I n  t h e  i n s t a n t  c a s e  i t  i s  e v i d e n t  t h a t  H E N R Y  L E E  

SANDERS' drowning was a  r e s u l t  of a  s e r i e s  of u n f o r t u n a t e  and 

h i g h l y  unusua l  a c t s  by t h e  m o t h e r ,  t h e  a u n t ,  and  t h e  s i s t e r  

and ,  t h e r e f o r e ,  a s  a  m a t t e r  of l a w  SARASOTA c a n n o t  be h e l d  

l i a b l e  f o r  same. 



W H E T H E R  THE T R I A L  C O U R T  C O R R E C T L Y  
INSTRUCTED THE JURY ON 'IBE APPLICABLE L M .  

A t  P e t i t i o n e r ' s  r e q u e s t  t h e  t r i a l  c o u r t  i n s t r u c t e d  t h e  

j u ry  a s  fo l l ows :  (R:473-474) 

"The Cour t  h a s  de te rmined  and  now i n s t r u c t s  you a s  
a  m a t t e r  of law t h a t  t he  c i r cums tances  a t  t h e  t i m e  
a n d  p l a c e  of t h e  i n c i d e n t  c o m p l a i n e d  of i n  t h i s  
c a s e  w a s  s u c h  t h a t  i f  S o u t h  L i d o  B e a c h  w e r e  
d a n g e r o u s  i n  a way t h a t  w a s  n o t  r e a d i l y  a p p a r e n t  t o  
a  person u s ing  t h e  f a c i l i t y ,  and  i f  such danger was 
known t o  S a r a s o t a  C o u n t y ,  F l o r i d a ,  o r  i n  t h e  
e x e r c i s e  of r ea sonab l e  ca r e  shou ld  have been known 
t o  S a r a s o t a  County,Florida,  t h e n  i t  was t h e  duty of 
S a r a s o t a  County t o  w a r n  t h e  p u b l i c  o r  p r o t e c t  t h e  
p u b l i c  from t h e  known danger. 

The a b w e  i n s t r u c t i o n  i s  n o t  a  c o r r e c t  s t a t e m e n t  of t h e  

l a w  s i n c e  i t  f a i l s  t o  m e n t i o n  t h a t  t h e  d a n g e r o u s  c o n d i t i o n  

must have b e e n  c r e a t e d  by SARASOTR Collom, suvra .    his i s  

a c r u c i a l  e l e m e n t  of t h e  e x c e p t i o n  t o  s o v e r e i g n  i m m u n i t y  

c a r v e d  o u t  by Collom a n d  t h e  f a i l u r e  t o  i n c l u d e  same w a s  

h i g h l y  p r e j  ud i c i  a1 t o  SARASOTR See a e n e r a l l y ,  55 FLR JUR 

2d T r i a l  S S ~  47, 148. 



The o p i n i o n  of t h e  S e c o n d  D i s t r i c t  w a s  a  c o r r e c t  

a p p l i c a t i o n  of s e t t l e d  F l o r i d a  law. I t  d i d  n o t  i n  any way 

c o n f l i c t  w i t h  t h i s  C o u r t ' s  p r i o r  d e c i s i o n  i n 2 m .  The 

o p i n i o n  of t h e  Second D i s t r i c t  s h o u l d  be a f f i r m e d  i n  a l l  

r e s p e c t s .  

I f  t h i s  C o u r t  f e e l s  t h a t  t h e  o p i n i o n  of t h e  Second  

D i s t r i c t  was  n o t  c o r r e c t  i t  s h o u l d  s t i l l  r e v e r s e  t h e  F i n a l  

Judgment  r e n d e r e d  h e r e i n  a n d  o r d e r  a  new t r i a l  because  (1) 

t h e  l i f e g u a r d  i s s u e  was  i m p r o p e r l y  p r e s e n t e d  t o  t h e  j u r y  

r e s u l t i n g  i n  t h e  F ina l  Judgment and (2) t h e  i s s u e s  r a i s e d  i n  

P o i n t s  Two through Five conta ined  h e r e i n  
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