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QUESTION PRESENTED 

WHETHER OR NOT THE DECISION I N  THE INSTANT CASE I S  I N  EXFRESS AND 
DIRECT CONFLICT WITH DECISIONS OF T H I S  COURT AND ANOTHER D I S T T I C T  
COURT WHICH REQUIRE THAT WHEN A GOVERNMENT I S  I N  POSSESSION AND 
CONTROL OF REAL PROPERTY OPEN TO THE PUBLIC I T  MUST WARN OF ALL 
HIDDEN HAZARDS AND DANGERS? 



STATEMENT OF THE FACTS AND STATEMENT OF THE CASE 

WHEN THE LETTER "R" I S  USED I N  THIS BRIEF 
IT SHALL REFER TO THE RECORD ON APPEAL. 

T h i s  P e t i t i o n  s t e m s  f rom t h e  wrongfu l  drowning d e a t h  o f  

Henry Lee S a n d e r s ,  a  minor ,  which o c c u r r e d  on J u n e  1 0 ,  1981 ,  

a t  a  p u b l i c  beach  f a c i l i t y  o p e r a t e d  by t h e  Respondent ,  

S a r a s o t a  County,  F l o r i d a .  

Dur ing  t h e  y e a r  1974,  t h e  Respondent  County r e c e i v e d  

t i t l e  t o  a n  a r e a  o f  beach  known a s  S o u t h  Lido  Beach. (R-214) .  

S h o r t l y  a f t e r  a c q u i r i n g  t h e  t i t l e  t o  t h e  p r o p e r t y ,  t h e  

County began  o p e r a t i n g  it a s  a  p u b l i c  beach  f a c i l i t y .  (R-214) .  

I n  o p e r a t i n g  t h e  beach  f a c i l i t y ,  t h e  County made improvements 

on t h e  l a n d  and a l s o  marked o u t  a  swimming a r e a  i n  t h e  w a t e r  

t h r o u g h  t h e  u s e  o f  buoys.  (R-214-215). 

A f t e r  t h e  County began  o p e r a t i n g  t h e  beach  f a c i l i t y ,  and 

b e f o r e  t h e  d e a t h  o f  Henry Lee S a n d e r s ,  t h e  County,  t h r o u g h  i t s  

a g e n t s ,  was aware  t h a t  t h e  w a t e r s  o f  t h e  beach  had  s t r o n g  

t i d e s ,  v a r y i n g  c u r r e n t s  and c o n t a i n e d  d r o p o f f s .  (R-218).  

Rober t  H a l l ,  R e s p o n d e n t ' s  Manager o f  t h e  Beach P a t r o l ,  was o f  

t h e  o p i n i o n  t h a t  swimming s h o u l d  n e v e r  have  been  p e r m i t t e d  a t  

t h i s  beach .  (R-219).  A d d i t i o n a l l y ,  W a l t e r  Rothenback,  t h e  

Responden t ' s  D i r e c t o r  o f  P a r k s  and  R e c r e a t i o n ,  was a l s o  aware  

o f  t h e  h a z a r d s  p r e s e n t e d  t o  s w i m m e r s  a t  t h i s  p a r k  f a c i l i t y  by 

t h e  c u r r e n t s  and t i d e s .  (R-285-286) . M r .  Rothenback f e l t  t h a t  

t h e  body o f  w a t e r  o f f  o f  t h e  beach  f a c i l i t y  was u n s a f e  and h e  

was a l s o  aware t h a t  c h i l d r e n  o f  t e n d e r  y e a r s  and o t h e r  p e r s o n s  

who w e r e  u n a b l e  t o  s w i m  would b e  u s i n g  t h e  p a r k  f a c i l i t y .  (R-285) .  



During the time that the Respondent operated the park 

facility prior to Henry Lee Sanders' death, the County failed to 

post any warnings to swimmers using the waters in the park facil- 

ity warning them of the known hazards present at the premises. 

(R-214). 

On June 10, 1981, Henry Lee Sanders went to the 

Respondent's beach facility with his aunt and seven other 

young people. (R-277). Approximately thirty minutes after 

arriving at the park, Henry was swimming between the buoys 

set out in the water by the Respondent. (R-275-276). As he 

was swimming and playing, the water began pulling him back 

and also was pulling him under the water. (R-269-270). The child 

tried to swim back to the other children but the current 

pulled him away causing him to drown. (R-270). 

On March 14, 1983, a Complaint for wrongful death was 

filed against the Respondent in the Circuit Court of the 

Twelfth Judicial Circuit in and for Sarasota County, 

Florida. ( R - - 6 )  The Complaint alleged that the Respon- 

dent was negligent and careless in the operation of its 

park facility in failing to warn of dangerous conditions, 

failing to provide lifeguards or other types of protection, 

and failing to provide safety or rescue type equipment to 

be used in emergencies. (R-2). 

The Respondent subsequently answered the Complaint, 

(R-11-12! 66-68), and a trial was held on August 15 and 16 

and 1984. (R-107-485). At the conclusion of the trial, a 

jury verdict was returned in favor of the Petitioner and 

against the Respondent in the amount of $87,500.00, (R-556- 

557), which resulted in the entry of a Final Judgment in 

-2- 



f a v o r  o f  P e t i t i o n e r  and a g a i n s t  t h e  Respondent .  (R-562).  

On November 1 6 ,  1984 ,  t h e  Respondent  f i l e d  a  N o t i c e  of  

Appeal t o  t h e  Second D i s t r i c t  C o u r t  of  Appeal c h a l l e n g i n g  

t h e  F i n a l  Judgment.  (R-563).  On J u l y  26 ,  1985,  t h e  Second 

D i s t r i c t  C o u r t  i s s u e d  a n  o p i n i o n  r e v e r s i n g  t h e  F i n a l  Judg- 

ment e n t e r e d  by t h e  lower Cour t  b a s i n g  i t s  r e v e r s a l  on a  

f i n d i n g  t h a t  t h e  Respondent  d i d  n o t  c r e a t e  t h e  h a z a r d  c a u s i n g  

Henry Lee S a n d e r s '  d e a t h .  (See  Appendix 1 of  t h i s  B r i e f . )  

A f t e r  t h e  i s s u i n g  of  t h e  o p i n i o n ,  a Motion f o r  Rehear ing  was 

f i l e d  by P e t i t i o n e r  and was s u b s e q u e n t l y  d e n i e d  on October  8 ,  

1985,  (see Appendix 2 o f  t h i s  B r i e f ) ,  and  t h e  P e t i t i o n e r  t i m e l y  

s e r v e d  a P e t i t i o n  t o  invoke  t h i s  C o u r t ' s  j u r i s d i c t i o n  on 

October  31, 1985. (See  Appendix 3  o f  t h i s  b r i e f . )  



SUMMARY O F  ARGUMENT 

P r i o r  op in ions  of t h i s  Court and of t h e  Third  D i s t r i c t  Court 

of  Appeal r e q u i r e  t h a t  when a  government i s  i n  possess ion  and 

c o n t r o l  of p rope r ty  t o  which t h e  p u b l i c  i s  i n v i t e d ,  t h e  govern- 

ment has a  duty  t o  warn of a l l  known hidden hazards .  The op in ion  

rendered by t h e  Second D i s t r i c t  Court of Appeal i n  t h e  i n s t a n t  

c a s e  exp res s ly  and d i r e c t l y  c o n f l i c t s  wi th  t h e s e  op in ions  by 

holding t h a t  t h e  government only  has  a  duty  t o  warn i n  t h e s e  

i n s t a n c e s  when t h e  government i t s e l f  c r e a t e s  t h e  known hidden 

hazard.  



ARGUMENT 

THE DECISION I N  THE INSTANT CASE I S  I N  EXPRESS AND DIRECT 
CONFLICT WITH DECISIONS OF THIS COURT AND ANOTHER DISTRICT 

COURT WHICH REQUIRE THAT WHEN A GOVERNMENT I S  I N  
POSSESSION AND CONTROL OF REAL PROPERTY OPEN TO THE PUBLIC IT 

MUST WARN OF ALL HIDDEN HAZARDS AND DANGERS. 

The d e c i s i o n  o f  t h e  Second D i s t r i c t  C o u r t  o f  Appeal i n  t h i s  

c a s e  e x p r e s s l y  and d i r e c t l y  c o n f l i c t s  w i t h  t h i s  C o u r t ' s  d e c i s i o n  

i n  Ralph v .  C i t y  o f  Daytona Beach, 471 (FLA. 1 9 8 3 ) ,  and T r i a n o n  

Pa rk  Condominium A s s o c i a t i o n  - v .  C i t y  o f  H i a l e a h  468 So. 2d 

912 (FLA. 1985)  ; and t h e  T h i r d  D i s t r i c t  C o u r t  o f  A p p e a l s '  d e c i s i o n  

i n  Bucher v .  Dade County,  354 So. 2d 89 (FLA. 3d D . C . A .  1 9 7 7 ) .  

I n  T r i a n o n ,  t h i s  C o u r t  r e c e n t l y  c a t e g o r i z e d  gove rnmen ta l  

f u n c t i o n s  and a c t i v i t i e s  and d i s c u s s e d  t h e  g o v e r n m e n t ' s  l i a b i l i t y  

a s  t o  e a c h  c a t e g o r y .  I n  d i s c u s s i n g  wha t  t h e  C o u r t  t e rmed a s  

" C a p i t a l  Improvement and P r o p e r t y  C o n t r o l  F u n c t i o n s "  it h a s  

s t a t e d :  

" . . . o n c e  a  gove rnmen ta l  e n t i t y  b u i l d s  o r  t a k e s  
c o n t r o l  o f  p r o p e r t y  o r  a n  improvement ,  it h a s  
t h e  same common law d u t y  a s  a  p r i v a t e  p e r s o n  t o  
p r o p e r l y  m a i n t a i n  and o p e r a t e  t h e  p r o p e r t y . "  
T r i a n o n  Pa rk  Condominium A s s o c i a t i o n ,  I n c . ,  v .  
C i t y  o f  H i a l e a h ,  468 So. 2d 912 (FLA. 1985)  a t  
p .  921. 

Subsequen t  t o  t h e  T r i a n o n  o p i n i o n  t h i s  C o u r t  i s s u e d  a  re- 

v i s e d  o p i n i o n  i n  Ralph v .  C i t y  o f  Daytona Beach,  s u p r a .  I n  t h i s  

c a s e  t h e  C i t y  o f  Daytona Beach had  s u p e r v i s i o n  and c o n t r o l  

o f  t h e  beach  which  was b e i n g  u s e d  a s  a  highway and f o r  sun-  

b a t h i n g .  I n  d e c i d i n g  t h e  c a s e  t h i s  C o u r t  h e l d  t h a t  t h e  c i t y  had  

t h e  same d u t y  o f  c a r e  a s  p r i v a t e  p e r s o n s  and c o r p o r a t i o n s ;  i . e .  

t o  keep  t h e  beach  i n  a  r e a s o n a b l y  s a f e  c o n d i t i o n  and t o  warn o f  

known dange rous  c o n d i t i o n s .  

I n  r e f e r e n c e  t o  t h e  d u t y  owed by t h e  o p e r a t o r  o f  a  b a t h i n g  



beach such  a s  S a r a s o t a  County o p e r a t e d  a t  South  Lido Beach, t h e  

Th i rd  D i s t r i c t  Cour t  of  Appeal i n  t h e  Bucher c a s e  s t a t e d :  

" . . . t h e  p r o p r i e t o r  of  a  b a t h i n g  beach ,  i n c l u d i n g  
a  governmental  e n t i t y  n o t  o t h e r w i s e  immune from 
l i a b i l i t y ,  h a s  a  d u t y  t o  e x e r c i s e  due c a r e  f o r  
t h e  s a f e t y  o f  t h o s e  i n v i t e d  t h e r e  and t o  warn 
such  peop le  o f  h idden  dangerous  c o n d i t i o n s  o f  
which t h e  p r o p r i e t o r  h a s  knowledge ..." 
Bucher v.  Dade County, 354 So. 2d 89 (FLA. 3d 
D.C.A. 1977) a t  p. 91. 

I n  t h e  i n s t a n t  c a s e  t h e  e v i d e n c e  c l e a r l y  e s t a b l i s h e d  t h a t  

t h e  Respondent was o p e r a t i n g  and c o n t r o l l i n g  a  p u b l i c  beach w i t h  

c l e a r  knowledge o f  t h e  h idden  h a z a r d s  and u n s a f e  c o n d i t i o n s  f a c e d  

by t h e  s w i m m e r s  i n v i t e d  t o  u s e  i t s  p a r k  f a c i l i t y .  I n  s p i t e  o f  

i t s  p o s s e s s i o n  and c o n t r o l  and p e r s o n a l  knowledge o f  t h e  d a n g e r s ,  

t h e  County d i d  n o t  warn t h e  u s e r s  o f  t h e  beach o f  t h e  dangerous  

h idden and hazardous  c o n d i t i o n s .  

I n  t h e  p r e s e n t  c a s e ,  t h e  Second D i s t r i c t  Cour t  of  Appeal 

e r r o n e o u s l y  h e l d ,  i n  s p i t e  of  t h i s  C o u r t ' s  o p i n i o n s  i n  Tr ianon 

and Ralph, and t h e  Th i rd  D i s t r i c t  C o u r t ' s  o p i n i o n  i n  Bucher,  

t h a t  under  t h e s e  f a c t s  t h e  County d i d  n o t  have a  d u t y  t o  warn o f  

t h e  known h idden  h a z a r d s  because  it d i d  n o t  c r e a t e  t h e  h a z a r d s .  

T h i s  d e c i s i o n  c l e a r l y  and e x p r e s s l y  c o n f l i c t s  w i t h  Tr ianon  

Ralph, and Bucher,  because  t h e  e v i d e n c e  was und i spu ted  t h a t  t h e  

Respondent had p o s s e s s i o n ,  c o n t r o l ,  and o p e r a t i o n  o f  t h e  p u b l i c  

beach p a r k  w i t h  a c t u a l  knowledge of  t h e  h idden  h a z a r d s  p r e s e n t .  

Under t h e  d e c i s i o n s  of t h i s  Cour t  and t h e  Th i rd  D i s t r i c t  Cour t  o f  

- Appeal ,  t h e  County had a  d u t y  t o  warn o f  a l l  known h idden  h a z a r d s ,  

and n o t  - j u s t  t h e  known h idden  h a z a r d s  it c r e a t e d  i t s e l f .  



CONCLUSION 

The d e c i s i o n  o f  t h e  D i s t r i c t  C o u r t  o f  Appeal  f o r  t h e  Second 

D i s t r i c t  t h a t  t h e  P e t i t i o n e r  s e e k s  t o  have  r ev iewed  i s  i n  

d i r e c t  and e x p r e s s  c o n f l i c t  w i t h  t h i s  C o u r t ' s  o p i n i o n s  i n  

Ralph v .  C i t y  o f  Daytona Beach,  471 So. 2d 1 (FLA. 1983)  , and 

T r i a n o n  Pa rk  Condominium A s s o c i a t i o n  I n c . ,  v .  C i t y  o f  H i a l e a h ,  

468 So. 2d 912 (FLA. 1 9 8 5 ) ,  and t h e  T h i r d  D i s t r i c t  C o u r t  o f  

Appeal  d e c i s i o n  i n  Bucher v .  Dade County,  354 So. 89 (FLA. 3d 

D.C.A.  1 9 7 7 ) .  Because o f  t h e  r e a s o n s  and a u t h o r i t y  s e t  f o r t h  

i n  t h i s  b r i e f ,  it i s  s u b m i t t e d  t h a t  t h e  d e c i s i o n  i n  t h e  p r e s e n t  

c a s e  i s  e r r o n e o u s  i n  t h a t  t h e  d e c i s i o n s  o f  t h i s  C o u r t  i n  Ralph 

v .  C i t y  o f  Daytona Beach,  and T r i a n o n  Pa rk  Condominium A s s o c i a t i o n  

I n c .  v .  C i t y  o f  H i a l e a h ,  - and t h e  o p i n i o n  o f  t h e  T h i r d  D i s t r i c t  

C o u r t  o f  Appeal  i n  - Bucher v .  Dade County a r e  c o r r e c t  and  s h o u l d  

b e  r e a f f i r m e d  and approved  by t h i s  C o u r t  a s  t h e  c o n t r o l l i n g  law 

o f  t h e  S t a t e .  

The P e t i t i o n e r ,  t h e r e f o r e ,  r e q u e s t s  t h i s  C o u r t  t o  e x t e n d  i t s  

d i s c r e t i o n a r y  j u r i s d i c t i o n  t o  t h i s  c a u s e  and t o  e n t e r  i t s  Order  

q u a s h i n g  t h e  d e c i s i o n  s o u g h t  t o  b e  r e v i e w e d ,  and t h e  g r a n t i n g  o f  

s u c h  o t h e r  and f u r t h e r  r e l i e f  a s  s h a l l  s e e m  r i g h t  and p r o p e r  t o  

t h e  Cour t .  
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