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STATEMENT OF THE CASE AND FACTS 

The A p p e l l a n t ,  J O R G E  OCHOA, was cha rged  by i n f o r m a t i o n  

w i t h  one coun t  o f  k i d n a p p i n g  w i t h  t h e  u s e  o f  a f i r e a r m  and one 

c o u n t  o f  armed robbery  w i t h  t h e  u s e  o f  a f i r e a r m  ( ~ 2 ) .  The 

A p p e l l a n t  e n t e r e d  a p l e a  o f  g u i l t y  t o  each  c h a r g e  ( ~ 1 3 ) .  

Fo l lowing  a p r e s e n t e n c e  i n v e s t i g a t i o n  and  s e n t e n c i n g  h e a r i n g ,  

t h e  A p p e l l a n t  w a s  s e n t e n c e d  t o  f o r t y  y e a r s  i n  S t a t e  p r i s o n  on 

e a c h  c o u n t ,  t o  r u n  c o n c u r r e n t l y  ( ~ 4 3 ~ ~ 4 4 ) .  The t h r e e  y e a r  

minimum p r o v i s i o n  o f  F l o r i d a  -- S t a t u t e s  775.087(2)  w a s  imposed 

f o r  coun t  two ( ~ 4 4 ) .  The s e n t e n c e  exceeded t h e  recommended 

s e n t e n c e  under  t h e  g u i d e l i n e s ,  which recommended n o t  more t h a n  

t w e l v e  y e a r s  i n  S t a t e  p r i s o n  ( ~ 4 6 ) .  

The t r i a l  Judge  adop ted  t h e  S t a t e ' s  s u g g e s t e d  r e a s o n s  f o r  

a g g r a v a t i o n  o f  t h e  recommended g u i d e l i n e  s e n t e n c e  ( ~ 1 7 ~ ~ 4 6 ) .  

Those  r e a s o n s  were as f o l l o w s :  

"1 .  The d e f e n d a n t s  knowingly c r e a t e d  a g r e a t  r i s k  o f  d e a t h  

o r  b o d i l y  harm t o  t h e  v i c t i m .  

2.  The v i c t i m  w a s  t r e a t e d  w i t h  p a r t i c u l a r  c r u e l t y  and 

c a l l o u s n e s s  i n  t h a t  h e  w a s  bound, gagged,  b l i n d - f o l d e d ,  

and  t h r e a t e n e d  w i t h  d e a t h .  

3 .  The k i d n a p p i n g  i n v o l v e d  a h i g h  d e g r e e  o f  d e t a i l e d  



p l a n n i n g ,  f o r e s i g h t  and d e l i b e r a t i o n .  

4 .  The d e f e n d a n t s  were armed w i t h  f i r e a r m s .  

5.  J O R G E  OCHOA induced DONNA HARRIS GRIFFIN t o  p a r t i c i p a t e  i n  

t he  c r imes .  Both d e f e n d a n t s  t r i e d  t o  r e c r u i t  Donnald H a r r i s ,  

J r . ,  t o  a s s i s t  them. 

6 .  The c r imes  invo lved  an  a t t e m p t e d  t a k i n g  o f  g r e a t  monetary 

v a l u e  - one m i l l i o n  d o l l a r s .  

7 .  A l e n g t h y  s e n t e n c e  is  n e c e s s a r y  t o  d e t e r  o t h e r s  from com- 

m i t t i n g  t h e  same cr imes .  

8. I m p o s i t i o n  o f  t h e  s u g g e s t e d  g u i d e l i n e  s e n t e n c e  would 

d e p r e c i a t e  t h e  s e r i o u s n e s s  of  t h e  c r imes .  " 

I n  a d d i t i o n ,  t h e  t r i a l  c o u r t  gave the  f o l l o w i n g  r e a s o n s  

f o r  d e p a r t i n g  from t h e  g u i d e l i n e s :  

" I t  i s  t h e  C o u r t ' s  b e l i e f  t h a t  t h e  Defendant ,  J o r g e  Ochoa, 

was t h e  prime i n s t i g a t o r  o f  t h e  t r a g i c  occurence .  He con- 

c e i v e d  t h e  p l a n  w h i l e  employed a t  a  b u s i n e s s  owned by t h e  v i c -  

t i m ' s  f a m i l y .  There  i s  no q u e s t i o n  b u t  t h a t  t h e  Defendant  

s t a l k e d  h i s  v i c t i m ,  John  Kaplan, i n  p r e p a r a t i o n  f o r  t h e  com- 

m i s s i o n  of t h e  cr ime.  The c r i m e  was committed f o r  ransom and 

i n v o l v e d  a n  i n t r u s t i o n  o f  t h e  v i c t i m ' s  home. There i s  e v e r y  

r e a s o n  t o  b e l i e v e  t h a t  t h e  v i c t i m  would have  been murdered 

e x c e p t  t h a t  h e  was a b l e  t o  f r e e  h i m s e l f  from bondage and f l e e .  



The eight points f i l e d  by the Assistant  S ta t e  Attorney, 

Daphney W. Boswell, are  deemed t o  be valid considerations. 

The pleading i s  attached t o  and made a  par t  of t h i s  statement. 

The psychological trauma upon the victim i s  incalculable. The 

victim, John Kaplan, s t i l l  complains of a  loss of feel ing in  

h i s  l e f t  hand because of the experience. The victim continues 

t o  l i v e  i n  extreme fear ,  a  condition he re fe rs  t o  as paranoia. 

The vic t im's  family has a l so  suffered extreme mental anguish. 

The en t i r e  family, including the victim, John Kaplan, no 

longer f ee l  safe  even i n  t h e i r  homes. These offenses could 

only be more serious by reason of the murder of the victim. 

The f ac t  t h a t  the victim survived the encounter i s ,  of course, 

not a t t r i bu tab le  t o  any conduct on the par t  of the Defendant. 

Departure i n  t h i s  case i s  fu l ly  jus t i f ied .  " 

The sentence was rendered on July 25, 1984. A Notice of 

Appeal was timely f i l e d  on August 14, 1984 ( ~ 4 8 ) ~  requesting 

t h a t  the Court of Appeal review the sentence imposed on the 

Appellant on the ground t h a t  the Court should not have 

exceeded the  guidelines i n  the sentencing ( ~ 5 2 ) .  Following 

the  withdrawal of the Public Defender, the undersigned a t to r -  

ney was appointed on February 25, 1985, t o  represent the 

Appellant in  t h i s  appeal. 



On Oc tobe r  9 ,  1985,  the Second D i s t r i c t  C o u r t  o f  Appeal  

f i l e d  i t s  o p i n i o n  a f f i r m i n g  the d e c i s i o n  o f  the t r i a l  judge 

and  c e r t i f y i n g  the f o l l o w i n g  q u e s t i o n  a s  one o f  g r e a t  p u b l i c  

impor tance :  

"When an a p p e l l a t e  c o u r t  f i n d s  t h a t  a s e n t e n c i n g  c o u r t  

r e l i e d  upon a r e a s o n  o r  r e a s o n s  t h a t  are p e r m i s s i b l e  under  

F l o r i d a  Ru le  o f  C r i m i n a l  P rocedure  3.701 i n  making i t s  d e c i -  

s i o n  t o  d e p a r t  f rom the s e n t e n c i n g  g u i d e l i n e s ,  what c r i t e r i a  

s h o u l d  a n  a p p e l l a t e  c o u r t  a d o p t  i n  d e t e r m i n i n g  i f  the sen-  

t e n c i n g  c o u r t  abused  i t s  d i s c r e t i o n  i n  i t s  e x t e n t  o f  

d e v i a t i o n ? "  

From t h i s  d e c i s i o n  t h e  A p p e l l a n t  f i l e d  h i s  p e t i t i o n  f o r  W r i t  

o f  C e r t i o r a r i  on Oc tobe r  28, 1985.  



Q U E S T I O N S  P R E S E N T E D  

1. WHETHER T H E  T R I A L  COURT E R R E D  I N  

E X C E E D I N G  T H E  S E N T E N C I N G  G U I D E L I N E S .  

2 .  WHETHER T H E  E X T E N T  O F  DEPARTURE FROM 

T H E  G U I D E L I N E S  WAS REASONABLE.  



ARGUMENT 

The  t r i a l  C o u r t  e r r e d  i n  e x c e e d i n g  t h e  s e n t e n c i n g  

g u i d e l i n e s .  The s e n t e n c e  i m p o s e d  o n  t h e  A p p e l l a n t  is f o u r  

t i m e s  t h e  l e n g t h  o f  t h e  a v e r a g e  recommended s e n t e n c e  u n d e r  the 

g u i d e l i n e s  ( R 4 6 ) .  

Under  F l o r i d a  S t a t u t e s ,  S e c t i o n  9 2 1 . 0 0 1 ,  t h e  f a i l u r e  o f  

t h e  t r i a l  j u d g e  t o  s e n t e n c e  w i t h i n  t h e  g u i d e l i n e s  is  s u b j e c t  

t o  appellate r e v i e w .  The p u r p o s e  o f  t h e  g u i d e l i n e s  is t o  

r e d u c e  s u b j e c t i v i t y  a n d  u n w a r r a n t e d  v a r i a t i o n  i n  the s e n -  

t e n c i n g  process. F l o r i d a  R u l e s  o f  C r i m i n a l  P r o c e d u r e ,  R u l e  

3 .701 .  D e p a r t u r e s  f r o m  t h e  p r e s u m p t i v e  s e n t e n c e  e s t a b l i s h e d  

i n  the g u i d e l i n e s  m u s t  be a r t i c u l a t e d  i n  w r i t i n g  a n d  made o n l y  

f o r  clear a n d  c o n v i n c i n g  r e a s o n s .  F l o r i d a  R u l e s  o f  C r i m i n a l  - - 

P r o c e d u r e s ,  R u l e  3 . 7 0 1 ( b ) ( 6 ) ,  L i n d s e y  v  S t a t e ,  4 5 3  So.  2 d  4 8 5  

( F l a .  2 n d  DCA 1 9 8 4 ) .  I n  L i n d s e y ,  t h e  A p p e l l a t e  C o u r t  h e l d  t ha t  

s p e c u l a t i o n  as t o  w h a t  a d e f e n d a n t  m i g h t  h a v e  d o n e  h a d  he n o t  

b e e n  a r r e s t e d  d o e s  n o t  create a clear a n d  c o n v i n c i n g  r e a s o n  

f o r  e x c e e d i n g  the g u i d e l i n e s .  I n  L i n d s e y ,  the t r i a l  j u d g e  

s p e c u l a t e d  t h a t  the d e f e n d a n t  c o u l d  h a v e  b e e n  c o n v i c t e d  of 1 0  

t o  20 c o u n t s  of s e l l i n g  i l l e g a l  d r u g s  i f  he h a d  n o t  b e e n  

a r r e s t e d  a f t e r  the f o u r t h  sale  t o  u n d e r c o v e r  o f f icers .  

I n  t h e  case o n  appeal, the w r i t t e n  e x p l a n a t i o n  g i v e n  by 



t h e  t r i a l  Judge  c o n t a i n s  improper  s p e c u l a t i o n  which shou ld  n o t  

h a v e  been c o n s i d e r e d  by t h e  Judge  i n  s e n t e n c i n g  t h e  A p p e l l a n t  

beyond t h e  g u i d e l i n e s .  For  i n s t a n c e ,  t h e  t r i a l  Judge  makes 

t h e  s t a t e m e n t  t h a t  " t h e r e  is e v e r y  r e a s o n  t o  b e l i e v e  t h a t  t h e  

v i c t i m  would have  been murdered e x c e p t  t h a t  h e  was a b l e  t o  

f r e e  h i m s e l f  from bondage and f l e e . "  Y e t ,  t h e r e  w a s  no c h a r g e  

o f  a t t e m p t e d  murder f i l e d  a g a i n s t  t h e  A p p e l l a n t .  

F l o r i d a  Ru les  of  C r i m i n a l  P rocedure ,  Rule 3 . 7 0 1 ( d ) ( l l ) ,  s t a t e s  

t h a t  " r e a s o n s  f o r  d e v i a t i n g  from the  g u i d e l i n e s  s h a l l  n o t  

i n c l u d e  f a c t o r s  r e l a t i n g  t o  t h e  i n s t a n t  o f f e n s e s  f o r  which 

c o n v i c t i o n s  have  n o t  been  o b t a i n e d . "  Y e t ,  it is clear t h a t  a 

major  r e a s o n  f o r  t h e  l e n g t h y  s e n t e n c e  g i v e n  t h e  A p p e l l a n t  w a s  

s p e c u l a t i o n  on t h e  p a r t  o f  t h e  t r i a l  Judge  t h a t  the v i c t i m  

would have  been murdered e x c e p t  f o r  h i s  e scape .  

Another  major  r e a s o n  g iven  by t h e  t r i a l  C o u r t  f o r  

d e v i a t i n g  from t h e  g u i d e l i n e s  w a s  e m o t i o n a l  t rauma e x p e r i e n c e d  

by t h e  v i c t i m  and h i s  f a m i l y .  T h i s  w a s  n o t  a  v a l i d  r e a s o n  f o r  

t h e  d e p a r t u r e  i n  t h i s  case, f i r s t ,  because  emot iona l  t rauma is  

e x p e r i e n c e d  i n  any k i d n a p p i n g  c a s e  and h a s  been t a k e n  i n t o  

c o n s i d e r a t i o n  i n  t h e  p o i n t  sys tem,  and second,  because  t h e  

n o t e s  t o  F l o r i d a  Ru les  o f  C r i m i n a l  P rocedure ,  Rule 3 .701 

( d ) ( 7 ) ,  a l l o w  v i c t i m  i n j u r y  t o  be  s c o r e d  o n l y  i f  t h e r e  is phy- 



s i c a l  t rauma,  which was n o t  p r e s e n t  h e r e .  I n t e r e s t i n g l y  

enough, even  i f  t h e r e  h a d  been  s e v e r e  p h y s i c a l  t rauma and t h i s  

h a d  been  s c o r e d ,  t h e  A p p e l l a n t ' s  t o t a l  p o i n t s  would h a v e  been  

o n l y  297, which would h a v e  r e s u l t e d  i n  a p r e s u m p t i v e  s e n t e n c e  

o f  12 t o  17 y e a r s ,  f a r  s h o r t  o f  t h e  40 y e a r  s e n t e n c e  imposed 

upon t h e  A p p e l l a n t .  

The t r i a l  Judge  a l s o  makes t h e  u s e  o f  f i r e a r m s  by t h e  

A p p e l l a n t  a r e a s o n  f o r  d e p a r t u r e  from t h e  g u i d e l i n e s .  This is 

improper  b e c a u s e  t h e  u s e  o f  f i r e a r m s  is t a k e n  i n t o  con- 

s i d e r a t i o n  i n  t h e  p o i n t  sys tem,  by  r a i s i n g  t h e  d e g r e e  o f  each  

o f f e n s e .  By c o n s i d e r i n g  t h i s  as a r e a s o n  f o r  d e p a r t u r e ,  t h e  

t r i a l  Judge  h a s  doubly  p e n a l i z e d  t h e  A p p e l l a n t  f o r  t h e  s a m e  

a c t i o n s .  

Most o f  t h e  o t h e r  r e a s o n s  g i v e n  by t h e  t r i a l  Judge  f o r  

e x c e e d i n g  t h e  g u i d e l i n e s  are  f a c t o r s  t h a t  are common i n  k i d -  

napp ing  cases and are a l r e a d y  c o n s i d e r e d  i n  t h e  p o i n t  sys t em 

t h r o u g h  t h e  s e r i o u s n e s s  o f  t h e  o f f e n s e .  For  i n s t a n c e ,  it is  

common i n  k i d n a p p i n g  cases f o r  t h e  v i c t i m  t o  be bound and 

b l i n d - f o l d e d .  S i n c e  it is an  i n t e n t i o n a l  c r i m e ,  k i d n a p p i n g  

commonly i n v o l v e s  d e l i b e r a t i o n  and  p l a n n i n g .  And ransom 

demands are a l s o  p r e s e n t  i n  many k i d n a p p i n g s .  For  t h i s  

r e a s o n ,  k i d n a p p i n g  w i t h  t h e  u s e  o f  a  f i r e a r m  is  a  l i f e  f e l o n y .  



These f a c t o r s  do n o t  c r e a t e  a  c l e a r  and conv inc ing  reason  f o r  

d e p a r t i n g  from t h e  g u i d e l i n e s .  The d e f i n i t i o n  o f  "k idnapping"  

i n  F l o r i d a  S t a t u t e s ,  S e c t i o n  7 8 7 . 0 1 ( 1 ) ( b ) ,  makes it c l e a r  t h a t  

t h e  above f a c t o r s ,  c o n s i d e r e d  by t h e  t r i a l  Judge t o  be r e a s o n s  

f o r  d e p a r t i n g  from t h e  g u i d e l i n e s ,  a r e  i n  f a c t  e lements  o f  t h e  

o f f e n s e  of  k idnapp ing  and have  been c o n s i d e r e d  by t h e  

L e g i s l a t u r e  i n  c a t e g o r i z i n g  t h e  degree  of  t h e  o f f e n s e .  The 

S t a t u t e  d e f i n e s  "kidnapping"  a s  " f o r c i b l y ,  s e c r e t l y ,  o r  by 

t h r e a t  c o n f i n i n g ,  abduc t ing ,  o r  i m p r i s o n i n g  a n o t h e r  p e r s o n  

a g a i n s t  h i s  w i l l  and w i t h o u t  l a w f u l  a u t h o r i t y ,  w i t h  i n t e n t  t o :  

(1) h o l d  f o r  ransom o r  reward o r  a s  a  s h i e l d  o r  h o s t a g e ,  ( 2 )  

commit o r  f a c i l i t a t e  o r  commission o f  any f e l o n y ,  ( 3 )  i n f l i c t  

b o d i l y  harm upon o r  t o  t e r r o r i z e  t h e  v i c t i m  o r  a n o t h e r  

pe r son .  " 

There  was no j u s t i f i c a t i o n  f o r  exceed ing  the presumpt ive  

s e n t e n c e  e s t a b l i s h e d  by t h e  g u i d e l i n e s .  The A p p e l l a n t ' s  o n l y  

p r i o r  o f f e n s e s  were two misdemeanors. By imposing a  s e n t e n c e  

on t h e  A p p e l l a n t  t h a t  i s  f o u r  t i m e s  t h e  l e n g t h  o f  t h e  presump- 

t i v e  average  s e n t e n c e  under t h e  g u i d e l i n e s ,  t h e  t r i a l  c o u r t  

h a s  t r e a t e d  t h e  A p p e l l a n t  a s  i f  h e  w e r e  a  h a b i t u a l  c r i m i n a l .  

T h i s  v i o l a t e s  the ve ry  reason  f o r  t h e  s e n t e n c i n g  g u i d e l i n e s ,  

which a r e  des igned  t o  reduce  s u b j e c t i v i t y  and unwarranted  



v a r i a t i o n  i n  t h e  s e n t e n c i n g  p r o c e s s  and t o  pun i sh  r e p e a t  

o f f e n d e r s  more s t r i c t l y  t h a n  f i r s t  o f f e n d e r s .  

The two 40-year c o n c u r r e n t  s e n t e n c e s  imposed on t h e  

A p p e l l a n t  a r e  c l e a r l y  e x c e s s i v e .  They a r e  an  unreasonab le  

d e p a r t u r e  from t h e  s e n t e n c i n g  g u i d e l i n e s .  I n  i t s  o p i n i o n ,  t h e  

Second D i s t r i c t  Cour t  o f  Appeal emphasized t h a t  it f e l t  t h e  

d e p a r t u r e  from t h e  g u i d e l i n e s  t o  be  j u s t i f i e d  i n  l i g h t  o f  t h e  

f i n d i n g  o f  t h e  t r i a l  judge t h a t  t h e r e  was s e v e r e  emot iona l  

t rauma t o  t h e  v i c t i m  and t h e  b e l i e f  o f  t h e  Second D i s t r i c t  

Cour t  of  Appeal t h a t  t h e  t r i a l  judge would have  e n t e r e d  t h e  

same s e n t e n c e  i f  t h e  i n v a l i d  r e a s o n s  had n o t  been cons ide red .  

F i r s t ,  it s h o u l d  b e  p o i n t e d  o u t  t h a t  t h e  t r i a l  Cour t  I s  

c o n c l u s i o n  t h a t  t h e r e  was s e v e r e  emot iona l  t rauma t o  t h e  v i c -  

t i m  was based on t e s t imony  from t h e  v i c t i m ' s  f a t h e r .  The v i c -  

t i m  d i d  n o t  t e s t i f y  a t  t h e  s e n t e n c i n g  h e a r i n g  and t h e r e  was no 

medica l  or p s y c h o l o g i c a l  ev idence  p r e s e n t e d  t o  t h e  s e n t e n c i n g  

judge. There  was no t r i a l  ( t h e  A p p e l l a n t  h a v i n g  e n t e r e d  a  

g u i l t y  p l e a ) .  The s e n t e n c i n g  judge d i d  n o t  have  t h e  oppor- 

t u n i t y  t o  obse rve  t h e  v i c t i m  o r  o t h e r  w i t n e s s e s  t o  r e a c h  h i s  

c o n c l u s i o n  a b o u t  t h e  v i c t i m ' s  " s e v e r e  emot iona l  t rauma."  I f  a  

f i n d i n g  by a  s e n t e n c i n g  judge t h a t  t h e r e  is  s e v e r e  emot iona l  

t rauma t o  a  v i c t i m  w i t h o u t  any medica l  o r  o t h e r  s u b s t a n t i a l  



c o r r o b o r a t i n g  ev idence ,  can  be  used t o  exceed the s e n t e n c i n g  

g u i d e l i n e s ,  t h e n  t h e  s t a t e d  purpose  of t h e  g u i d e l i n e s ,  t h a t  is 

t o  reduce  s u b j e c t i v i t y ,  and unwarranted  v a r i a t i o n  i n  sen-  

t e n c i n g ,  becomes a  mockery. I n  t h i s  c a s e ,  t h e  t r i a l  judge 

used  a  f i n d i n g  o f  s e v e r e  emot iona l  t rauma,  based  on h i g h l y  

s u b j e c t i v e  and uncor robora ted  t e s t i m o n y ,  t o  i n c r e a s e  t h e  

A p p e l l a n t ' s  s e n t e n c e  from a  maximum o f  12 y e a r s  under  t h e  

g u i l d e l i n e s  t o  40 y e a r s .  The unreasonab leness  of t h i s  

v a r i a t i o n  from t h e  g u i d e l i n e s  becomes c l e a r  when one c o n s i d e r s  

t h a t  a  f i n d i n g  of  s e v e r e  p h y s i c a l  trauma t o  t h e  v i c t i m  would 

have  r e s u l t e d  i n  a  maximum s e n t e n c e  of 17 y e a r s  under  t h e  

g u i d e l i n e s ,  f a r  s h o r t  o f  t h e  40 y e a r  s e n t e n c e  imposed on t h e  

A p p e l l a n t .  Even i f  t h e  f i n d i n g  o f  s e v e r e  emot iona l  trauma 

were s u p p o r t e d  by s u b s t a n t i a l  competent  ev idence ,  it is  incon- 

c e i v a b l e  t h a t  s e v e r e  emot iona l  trauma should  r e s u l t  i n  add ing  

28 y e a r s  t o  t h e  A p p e l l a n t ' s  s e n t e n c e  w h i l e  s e v e r e  p h y s i c a l  

t rauma would add o n l y  5 y e a r s  t o  t h e  s e n t e n c e .  

I n  -- A l b r i t t o n  v. S t a t e ,  1 0  F.L.W. 426  la. 1 9 8 5 ) ,  t h i s  -- 

Cour t  h e l d  t h a t  an  a p p e l l a t e  Cour t  shou ld  de te rmine  whether  a  

d e p a r t u r e  from t h e  g u i d e l i n e s  i s  r e a s o n a b l e .  I t  is n o t  r easo-  

n a b l e  t o  use  a  s u b j e c t i v e  f i n d i n g  of  s e v e r e  emot iona l  t rauma 

t o  add 28 y e a r s  t o  a  man's s e n t e n c e  where t h e  g u i d e l i n e s  env i -  



sion adding 5 years  fo r  severe physical  trauma. There was no 

evidence t h a t  the  victim e i t h e r  sought o r  received medical o r  

psychological treatment f o r  h i s  "severe or  emotional trauma." 

For severe physical  i n j u r i e s  he would ce r t a in ly  have received 

medical treatment and objec t ive  evidence would have been 

ava i l ab le  fo r  the  consideration of the  Court. The approach 

used by the  t r i a l  judge i n  sentencing the  Appellant was highly 

sub jec t ive  and, i f  followed by o ther  judges, could reintroduce 

wide var ia t ions  i n  sentencing fo r  s imi la r  crimes, which the 

gu i lde l ines  a r e  designed t o  avoid. The b e t t e r  course is  t o  

sentence the  Appellant within the  guidel ines o r ,  i f  outs ide  

t h e  guidel ines,  t o  a  sentence of not more than 17 years ,  as 

contemplated by the  guidel ines f o r  severe in ju ry  t o  the  vic- 

t i m .  



SUMMARY 

I t  w a s  e r r o r  t o  s e n t e n c e  t h e  A p p e l l a n t  t o  two 40-year 

c o n c u r r e n t  j a i l  s e n t e n c e s  where t h e  maximum s e n t e n c e  a l lowed  

under  t h e  g u i d e l i n e s  w a s  12  y e a r s .  The d e c i s i o n  o f  t h e  

a p p e l l a t e  c o u r t  a f f i r m i n g  t h e  s e n t e n c e  s h o u l d  b e  r e v e r s e d  and 

t h e  A p p e l l a n t  s h o u l d  b e  s e n t e n c e d  t o  n o t  more t h a n  17 y e a r s  i n  

p r i s o n .  
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