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SUMIMRY OF THE ARGUMENT 

The Florida Legislature has the power to enact an 

amendment which makes extent of departure from a guidelines 

sentence no longer subject to appellate review. Because the 

amendment is a matter of procedure, the amendment must be 

applied by the Florida appellate courts, immediately upon 

July 9, 1986, to all pending appellate cases addressing 

this issue. 



ARGUMENT 

SUPPLEMENTAL ISSUE 

WHETHER CHAPTER 86-273, Section 1, 
Laws of Florida, WHICH MENDS 
Section 921.001(5), Florida Statutes, 
HAS AN IMPACT ON JUDICIAL REVIEW OF 
SENTENCING? 

The above-described legislative action provides that 

"[tlhe extent of departure from a guideline sentence shall not 

be subject to appellate review." This Court in Allbritton v. 

State, 476 So.2d 158, 160 (Fla. 1985) stated: "An appellate 

court reviewing a departure sentence should look to the guidelines 

sentence, the extent - of departure, the reasons given for the departure, 

and the record to determine if the departure is reasonable." 

(emphasis added). Thus, appellate courts were faced with a dilemma. 

That dilemma was to determine whether the trial courts had applied 

the proper discretionary criteria to a sentencing deviation. This 

Court in Albritton held that the proper standard of review for 

departure sentences is an "abuse of discretion" one. See, - Id. 

at 160, fn.3. This Court's decision in Canakaris v. Canakaris, 

382 So.2d 1197, 1203 (Fla. 1980) sets forth a full discussion of 

the abuse of judicial discretion standard. Judge Hall, in writing 

for the majority in Ochoa v. State,476 So.2d 1348 (Fla. 2nd DCA 

1985) has asked this Burt to establish "criteria" so that "extent 

of departure" review might ensue on a uniform basis throughout the 

District Courts of Appeal in Florida. 



The "deus ex machina" of t h i s  dilemma has been the Florida 

l eg i s l a tu re .  Extent of departure from a  guidelines sentence i s  

now no longer subject t o  appellate review. See, §921.001(5), 

Florida Sta tutes  (1985) which was amended by (h. 86-273, $1, 

Laws of Florida.  

Section 3  of Ch. 86-273 provides tha t  the act  s h a l l  take 

e f f ec t  upon becoming law. This act  was signed in to  law on 

July 9 ,  1986. It i s  the posit ion of Florida tha t  t h i s  law i s  now 

i n  e f fec t  and applies t o  a l l  cases pending appellate review 

including the case sub judice. The "State" knows of two other 

cases which have t h i s  same issue:  (1) Dilar  S .  Booker v. S ta te  

of Florida,  Fla.  Case No. 68,400 (pending); and ( 2 )  Scott Lee Traver 

V. The S ta te  of Florida,  Fla.  2nd DCA Case No. 86-670 (pending). S O ~ J ~ Z ~  
1009 

Any argument tha t  applicat ion of t h i s  amendment t o  t h i s  case 

const i tu tes  a  v io la t ion  of the const i tu t ional  prohibit ion against 

ex post fac to  laws i s  without meri t .  Although the r igh t  t o  appeal 

const i tu tes  a  substantive r i g h t ,  t h i s  Court has recognized tha t  i t  

should determine as a  matter of appellate procedure what appeals 

by a  defendant are  permitted. See, Fla.  R.  App. P .  9 .140(b ) ( l ) .  

Subsection ( E )  of the aforementioned Rule grants the Florida 

Legislature authori ty t o  enact such other procedural l imi ta t ions  

on the r igh t  t o  appeal as i t  deems f i t .  In accordance with t h a t ,  

the  Florida Legislature has established tha t  a  defendant may appeal 



a  sen t ence  imposed o u t s i d e  t h e  range recommended by t h e  guide-  

l i n e s  au tho r i zed  by 5921.001. See,  5 9 2 4 . 0 6 ( l ) ( e ) ,  F l o r i d a  

S t a t u t e s  (1985) .  

The "S ta te"  acknowledges t h a t  t h e  F l o r i d a  L e g i s l a t u r e  has  

now l i m i t e d  t h e  appeal  o f  d e p a r t u r e  sen tences  by p r o h i b i t i n g  

a p p e l l a t e  review o f  t h e  e x t e n t  o f  d e p a r t u r e  by amending 5921.001. 

The 1986 amendment i s  a  m a t t e r  o f  procedure  and n o t  a m a t t e r  o f  

s u b s t a n t i v e  law. I t  i s ,  t h e r e f o r e ,  n o t  s u b j e c t  t o  an  e x  p o s t  

f a c t o  a t t a c k .  Because i t  i s  a  m a t t e r  of  procedure ,  t h e  amendment 

should be app l i ed  by t h e  a p p e l l a t e  c o u r t s ,  immediately upon 

becoming e f f e c t i v e ,  t o  a l l  a p p e l l a t e  ca ses  pending a t  t h e  moment 

o f  e f f e c t i v e n e s s .  This  Court h a s  no a l t e r n a t i v e  b u t  t o  d e c l i n e  t o  

answer t h e  C e r t i f i e d  Quest ion a s  i t  i s  now moot. 

A s  p r ev ious ly  n o t e d ,  t h e  same i s s u e  i s  pending b e f o r e  t h i s  

Court i n  Booker v .  S t a t e ,  F l a .  Case No. 68,400 (pending) .  For 

purposes of b r e v i t y  and c l a r i t y ,  t h e  "State"  would i n c o r p o r a t e  by 

r e f e r e n c e  i t s  argument p re sen ted  t h e r e  i n  a  Motion t o  D i s m i s s  w i t h  

suppor t ing  memoranda. Attached as Appendix t o  t h i s  b r i e f  i s  a  

copy of t h a t  Booker p lead ing .  



CONCLUSION 

WHEREFORE, having complied wi th  t h i s  Honorable C o u r t ' s  

o r d e r  of December 3 ,  1986, t h e  "S ta te"  would u rge  t h i s  Court t o  

a f f i r m  t h e  d e c i s i o n  of  D i s t r i c t  Court of  Appeal rendered i n  

Ochoa v .  S t a t e ,  476 So.2d 1348 ( F l a .  2nd DCA 1986) and d e c l i n e  

t o  answer t h e  c e r t i f i e d  q u e s t i o n  a s  i t  has  been "mooted" by 

l e g i s l a t i v e  a c t i o n .  
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