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. -. STATEMENT OF THE CASE _ -  

P e t i t i o n e r ,  Michael A. R i l e y ,  w a s  charged by in format ion  on @ r- \ 

S t a t .  ( 1 9 8 3 )  ( t h e  u n l a w f u l  manufacture and possession of m a r i j u a n  ) .  

A u g u s t  1 6 ,  1 9 8 4  w i t h  t w o  counts of v i o l a t i n g  sec t ion  893 .13  F l a .  

( R  1-2) 
\ 

The P e t i t i o n e r  f i l e d  a Motion t o  Suppress evidence found on 

P e t i t i o n e r ' s  property.  A f t e r  a hear ing  on t h e  Motion t h e  t r i a l  

C o u r t  i s s u e d  i t s  O r d e r  suppres s ing  the  evidence on D e c e m b e r  1 9 ,  

1 9 8 4 .  ( R  9 )  The S t a t e  of F lo r ida  appealed and on O c t o b e r  1 6 ,  

1985  t h e  D i s t r i c t  C o u r t  of A p p e a l ,  Second D i s t r i c t ,  

I 
reversed t h e  t r i a l  court.,,but ce r t i f i ed  as a q u e s t i o n  

. .  

of great  publ ic  inpor tance  t h e  fol lowing:  

WHETHER P O L I C E  O F F I C E R S ,  RESPONDING TO AN 
ANONYMOUS T I P ,  MAY MAKE A LEGALLY P E R M I S S I B L E  
PRE- INTRUSION OPEN VIEW FROM THE VANTAGE P O I N T  
OF  A HELICOPTER TRAVELLING AT 400  FEET ABOVE 
A BACKYARD AREA I N  WHICH AN INDIVIDUAL HAS 
MANIFESTED A REASONABLE EXPECTATION OF PRIVACY 
FROM GROUND AND A I R  SURVEILLANCE, AND ON THE 
B A S I S  O F  SUCH AERIAL OBSERVATION OBTAIN A 
SEARCH WARRANT J U S T I F Y I N G  THE S E I Z U R E  O F  SIGHTED 
CONTRABAND? 

P e t i t i o n e r  subsequent ly  invoked t h e  d i s c r e t i o n e r y  

j u r i s d i c t i o n  of t h e  Supreme C o u r t  t o  pass upon t h e  ce r t i f i ed  

ques t ion .  
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STATEMENT O F  THE FACTS 

P e t i t i o n e r ,  Michael A. Ri ley ,  w a s  charged w i t h  t h e  unlawful 

posses s ion  and manufacture of mari juana.  

P e t i t i o n e r  l i v e d  on a p a r c e l  of  p rope r ty  i n  excess of  f i v e  (5 )  

acres. ( R  41) Located on t h a t  p rope r ty  w a s  a mobile home, which 

w a s  t h e  r e s idence  o f  P e t i t i o n e r ,  ( R  23) and a greenhouse- type 

s t r u c t u r e  l o c a t e d  w i t h i n  twenty ( 2 0 )  f e e t  of t h e  r e s idence .  ( R  3 b 4 )  

Contained w i t h i n  t h e  greenhouse w a s  t h e  mari juana which i s  t h e  

s u b j e c t  of t h i s  case. ( R  3 & 4 )  

Because o f  t h e  mobile home, t h e  s i d e s  and -roo f  of  t h e  green-  

house, and shrubbery around t h e  greenhouse,  t h e  c o n t e n t s  t h e r e o f  

w e r e  n o t  v i s i b l e  f r o m  t h e  road o r  a d j o i n i n g  proper ty .  ( R  3 ,  R 4 

& R 23) 

De tec t ive  Kurt  G e l l  of t h e  Pasco Oounty S h e r i f f ' s  Department 

( R  2 2 )  r ece ived  a t i p  t h a t  mari juana w a s  growing on t h e  p rope r ty .  

Detective G e l l  went t o  t h e  p rope r ty  b u t  from t h e  road could  n o t  

determine what w a s  growing w i t h i n  t h e  greenhouse. (R 2 2 )  

Detective G e l l  t h e n  secu red  a h e l i c o p t e r  and f lew over  t h e  

t o p  of t h e  r e s idence .  ( R  2 7 )  According t o  De tec t ive  G e l l ,  t h e  

h e l i c o p t e r  f l e w  over  t h e  r e s idence  a t  about  400  f e e t .  ( R  2 7 )  

Detective G e l l  d i d  n o t  know whether t h e  h e l i c o p t e r  g o t  lower than 

400 f e e t  b u t  s t a t e d  t h a t  when they f lew over t h e  p r o p e r t y ,  they  

w e r e  a l o t  h i g h e r  than  when they c i r c l e d .  ( R  27 & 2 9 )  Detective 

G e l l  took photographs of t h e  greenhouse from t h e  a i r .  ( R  3 & 4 )  

-2- 



The greenhouse had some panels  missing from t h e  roof ( R  3 & 4 )  

and a f t e r  observing w h a t  he be l ieved t o  be marijuana, Detect ive 

G e l 1  secured a search  warrant .  The search warrant  was executed 

and t h e  marijuana w a s  discovered. 

-3- 
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ISSUE 

WHETHER POLICE OFFICERS, RESPONDING TO AN 
ANONYMOUS T I P ,  MAY MAKE A LEGALLY PERMISSIBLE 
PRE-INTRUSION OPEN VIEW FROM THE VANTAGE POINT 
O F  A HELICOPTER TRAVELLING AT 400 FEET ABOVE 

MANIFESTED A REASONABLE EXPECTATION OF PRIVACY 
FROM GROUND AND A I R  SURVEILLANCE, AND ON THE 
BASIS O F  SUCH AERIAL OBSERVATION OBTAIN A 
SEARCH WARRANT JUSTIFYING THE SEIZURE OF SIGHTED 
CONTRABAND? 

A BACKYARD AREA I N -  WHICH AN I N D I V I D U A L  HAS 

ARGUMENT 

I t  is t h e  p o s i t i o n  of t h e  P e t i t i o n e r ,  based upon t h e  

a u t h o r i t i e s  c i t e d  h e r e i n ,  t h a t  t h e  q u e s t i o n  c e r t i f i e d  by t h e  

Dis t r i c t  Cour t  of Appeal of  F l o r i d a ,  Second D i s t r i c t ,  must  be 

answered i n  t h e  nega t ive .  

The fo l lowing  a u t h o r i t i e s ,  r e g a r d l e s s  of whether a s p e c i f i c  

ae r i a l  s u r v e i l l a n c e  w a s  found t o  be  l e g a l  o r  i l l e g a l ,  based t h e i r  

d e c i s i o n  s p e c i f i c a l l y  on t h e  q u e s t i o n  of whether t h e  i n d i v i d u a l  

involved mani fes ted  an e x p e c t a t i o n  of  p r ivacy  from ae r ia l  sur-  

ve i l l ance  and whether  s o c i e t y  recognized t h a t  p a r t i c u l a r  e x p e c t a t i o n  

a s  reasonable .  P r a c t i c a l l y  a l l  o f  t h e s e  cases i n d i c a t e  t h a t  i f  

a p a r t i c u l a r  i n d i v i d u a l  had a c t u a l l y  and reasonably mani fes ted  

such e x p e c t a t i o n  of p r ivacy  t h e  ae r i a l  su rve i l l ance  would be  

e 

i npe rmis s ib l e .  

The op in ion  of. t h e  D i s t r i c t  Cour t  of  Flor ida ,  Second D i s t r i c t ,  

i n  t h e  case sub jud ice  seems t o  concede t h a t  t h e  P e t i t i o n e r  has 

mani fes ted  a reasonable  e x p e c t a t i o n  of  p r ivacy  from both  ground 

and a i r  survei l lance .  I t  i s  abundently demonstrated from t h e  

-4-  
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r eco rd  on appea l  and photographs t h a t  t h e  c o n t e n t s  o f  P e t i t i o n e r ' s  

greenhouse w e r e  completely obscure  from a l l  a d j o i n i n g  p rope r ty  

and p u b l i c  o r  p r i v a t e  roadways ( R  23-24). The photographs f u r t h e r  

demonstra te  P e t i t i o n e r  had e r e c t e d  a roof upon t h e  greenhouse which 

would obscure  t h e  c o n t e n t s  t h e r e o f  from normal a i r  t r a f f i c .  Due 

a 

t o  a f e w  miss ing  pane l s  i n  t h e  r o o f ,  t h e  p o l i c e  contend t h a t  whi le  

hover ing  a t  approximately 4 0 0  feet  or  less over t h e  greenhouse,  

mari juana p l a n t s  were v i s i b l e  t h e r e i n .  

t h a t  P e t i t i o n e r  have been completely s u c c e s s f u l  i n  concea l ing  

t h e  c o n t e n t s  of t h e  greenhouse f r o m  observa t ion ,  United S t a t e s  

v. Broadhurs t ,  612  F. Supp. 777 CDC CAI, 1985) .  

I t  i s  n o t  necessary  

The d e c i s i o n  o f  t h e  Di s t r i c t  Court  o f  Appeal o f  F l o r i d a ,  

Second D i s t r i c t ,  i n  t h e  case s u b j u d i c e ,  r e l y i n g  on t h a t  C o u r t ' s  

d e c i s i o n  i n  Randall  v. S t a t e ,  458 So.2d 822 (F la .  2d DCA 1 9 8 4 )  

ho lds  t h a t  r e g a r d l e s s  of an i n d i v i d u a l ' s  a c t u a l  and reasonable  

e x p e c t a t i o n  of  p r i v a c y ,  an a e r i a l  s u r v e i l l a n c e  of t h a t  a r e a  

i s  c o n s t i t u t i o n a l l y  p e r m i s s i b l e  and may form t h e  b a s i s  t o  s e c u r e  

a s e a r c h  w a r r a n t  t o  s e i z e  contraband bbserved du r ing  t h e  su r-  

v e i l l a n c e .  A s  can be seen  by t h e  fo l lowing  a u t h o r i t i e s ,  t h i s  

reasoning  i s  a d e p a r t u r e  from p r e v a i l i n g  l e g a l  p recedent .  

The g e n e r a l  r u l e  found w i t h i n  t h e  S t a t e  o f  F l o r i d a  s p e c i f i e s  

where an ind iv idua l .  has  e x h i b i t e d  an a c t u a l  e x p e c t a t i o n  of 

p r ivacy  i n  an a r e a  t h a t  s o c i e t y  recognizes  as reasonable ,  

r i g h t  t o  p r ivacy  w i l l  be  recognized Norman v. S t a t e ,  379 So.2d 

643 (F l a .  1 9 8 0 ) ,  S t a t e  v. Rickard,  420  So.2d 303 ( F l a .  1 9 8 2 )  

t h e  

-5- 
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The Supreme Court  of  t h e  Uni ted S t a t e s  has  h e l d  t h a t  

a an u n c o n s t i t u t i o n a l  s e a r c h  cannot  be used as a b a s i s  f o r  t h e  

i s suance  of a s e a r c h  war ran t  Segura v. United S t a t e s ,  1 0 4  S . C t .  

3380 (1984) ,  thus  an a e r i a l  s u r v e i l l a n c e  i f  viewed t o  be i l l e g a l ,  

cannot  be  used t o  j u s t i f y  t h e  i s suance  of  a s e a r c h  war ran t  t o  

s e i z e  contraband observed du r ing  t h a t  s u r v e i l l a n c e .  People v. 

C i r ao lo ,  208 CAL Rptr.  93 (CAL App. 1 D i s t .  1984).  

Though t h e  q u e s t i o n  as c e r t i f i e d  by t h e  D i s t r i c t  Court  of  

Appeal of F l o r i d a ,  Second D i s t r i c t ,  i n  t h e  case sub jud ice ,  appears  

t o  be one o f  f i rs t  impress ion w i t h i n  t h e  S t a t e  of F l o r i d a ,  c a s e s  

i n  o t h e r  j u r i s d i c t i o n s  p a s s i n g  upon t h i s  q u e s t i o n  have h e l d  t h a t  

an a e r i a l  s u r v e i l l a n c e  is  u n c o n s t i t u t i o n a l  when t h a t  s u r v e i l l a n c e  

i s  d i r e c t e d  a t  an area a f fo rded  c o n s t i t u t i o n a l  p r o t e c t i o n .  I n  

People v. Ciraolo ( s u p r a ) ,  an ae r i a l  s e a r c h  very s i m i l a r  t o  t h a t  

i n  t h e  case sub jud ice  w a s  h e l d  u n c o n s t i t u t i o n a l .  The p o l i c e  

r ece ived  an anonymous t i p  t h a t  mar i juana  w a s  growing i n  t h e  

de fendan t ' s  backyard.  Due t o  a f ence ,  t h e  p o l i c e  could n o t  

observe t h e  mari juana and thus  f lew over t h e  de fendan t ' s  ya rd  i n  

a sma l l  p l ane  a t  approximately 1 , 0 0 0  f e e t .  The mar i juana  was 

observed wi thou t  v i s u a l  a i d  and a s e a r c h  war ran t  w a s  i s s u e d .  A 

d i s t i n c t i o n  w a s  made by t h e  Court between open f i e l d s  and t h e  

c u r t i l e g e  pu r suan t  t o  O l i v e r  v. Uni ted S ta tes ,  108 S.Ct. 1735  

(1984) ,  which h e l d  an i n d i v i d u a l  may n o t  l e g i t i m a t e l y  demand 

pr ivacy  f o r  a c t i v i t i e s  conducted o u t  o f  doors  o r  i n  f i e l d s ,  

except  i n  t h e  area immediately sur rounding  t h e  home. The Cour t ,  i n  



Ciraolo  (supra)  , s t a t e d :  

Defendant's backyard i s  wi th in  t h e  c u r t i l e g e ;  
t h e  he igh t  and ex i s t ence  of t h e  two fences 
c o n s t i t u t e  ob jec t ive  c r i te r ia  from which w e  
may conclude he manifested a reasonable ex- 
pec ta t ion  of pr ivacy by any s tandard.  

( a t  page 9 7 )  

The Court wen t  on t o  hold: 

Having determined t h a t  t h e  a r e a  searched w a s  
w i th in  t h e  defendant ' s  c u r t i l e g e  wherein he 
could reasonable e n t e r t a i n  an expecta t ion  of 
pr ivacy ,  w e  must conclude t h a t  t h e  war ran t l e s s  
o v e r f l i g h t  c o n s t i t u t e d  an unreasonable search  
i n  v i o l a t i o n  of t h e  Fourth Amendment. The 
f r u i t s  of  t h a t  u n c o n s t i t u t i o n a l  search  cannot support  
a warrant .  

( a t  page 98)  

The Court a l s o  noted a s  s i g n i f i c a n t  the  f a c t  t h e  a e r i a l  sur-  

v e i l l a n c e  was n o t  rou t ine  p a t r o l  b u t  undertaken f o r  t h e  s p e c i f i c  

purpose of observing t h e  items wi th in  t h e  c u r t i l e g e .  

In  Blalock v. S ta te ,  476 N.E. 2d 9 0 1  (IND App. 1 D i s t .  1 9 8 5 1 ,  

t h e  Indiana Court l i k e w i s e  addressed t h e  i s s u e  of a e r i a l  s u r v e i l l a n c e .  

The Court used t h e  two-pronged tes t  of Katz v. United S t a t e s ,  88 

S . C t .  507 (1967)  t o  determine whether  o r  n o t  a search  occurred and 

whether  t h e  defendant was e n t i t l e d  t o  the p ro tec t ion  of t h e  Fourth 

Amendment. I n  applying t h e  two-pronged t e s t ,  f irst  the  ind iv idua l  

claiming t h e  Fourth Amendment v i o l a t i o n  must e s t a b l i s h  t h a t  he had 

an a c t u a l  o r  s u b j e c t i v e  expecta t ion  of pr ivacy.  Second, t h a t  

claimed expecta t ion  must be one t h a t  s o c i e t y  is  prepared t o  

recognize a s  reasonable.  If t h e  c r i t e r i a  of - K a t z  (supra) i s  m e t ,  

an a e r i a l  s u r v e i l l a n c e  will be considered a search and thus  v i o l a t e  

t h e  Fourth Amendment. Based upon the defendant covering t h e  roof of 

. -. -7- 



h i s  greenhouse w i t h  t r a n s l u c e n t  p l a s t i c  p a n e l l i n g ,  t h e  Court  d e t e r-  

mined Blalock demonstra ted an e x p e c t a t i o n  o f  p r ivacy  from a e r i a l  

s u r v e i l l a n c e ,  Though t h e  greenhouse w a s  n o t  w i t h i n  t h e  c u r t i l e g e  

b u t  w a s  i n  a sec luded  r u r a l  area and there w a s  no i n d i c a t i o n  t h a t  

a i r c r a f t  r o u t i n e l y  f l e w  over t h e  greenhouse a t  a l t i t u d e s  s u f f i c i e n t l y  

l o w  enough t o  observe t h e  c o n t e n t s  w i t h i n ,  t h e  Court d e t e r m i n e d  

B l a l o c k ' s  e x p e c t a t i o n  of  p r ivacy  w a s  reasonable .  T h e  Court t h u s  

he ld :  

W e  conclude t h a t  a e r i a l  s u r v e i l l a n c e  v i o l a t e d  
Blaclock 's  Four th  Amendment r i g h t s .  It could  
n o t ,  t h e r e f o r e ,  form t h e  basis  f o r  t h e  sub- 
sequent  i s suance  of t h e  s e a r c h  war ran t .  

( a t  page 9 0 4 )  

Decis ions  w i t h i n  t h e  Fede ra l  system have a l s o  determined 

t h a t  t h e  l e g a l i t y  o f  an a e r i a l  search depends upon t h e  a c t u a l  

and reasonable  e x p e c t a t i o n  of t h e  i n d i v i d u a l  r ega rd ing  t h e  area 

searched.  

United States v. Broadhurs t ,  6 1 2  F. Supp. 777 (DC CAL 1 9 8 5 )  

h e l d  t h e  ae r ia l  s e a r c h  of  a greenhouse l o c a t e d  approximately 75 

ya rds  from a r e s idence  i n  which t h z t  ae r i a l  s u r v e i l l a n c e  was con- 

ducted a t  an a l t i t u d e  of approximately 1 , 0 0 0  feet,  t o  be c o n s t i t u-  

t i o n a l l y  impermiss ib le ,  t h u s  ev idence  s e i z e d  pu r suan t  t o  a war ran t  

based upon t h a t  ae r i a l  s u r v e i l l a n c e  w a s  suppressed.  I n  reach ing  i t s  

d e c i s i c n  t h e  Court  s t a t e d :  

T h e  d i f f i c u l t  i s s u e  y e t  t o  be  r e so lved  i n  t h i s  
case i s  whether t h e  of f icers  viola ted defendant ' ,s  
Four th  Amendment r i g h t  t o  be free from unreasonable  
searches, by f l y i n g  i n  360 degree  circles around 
d e f e n d a n t ' s  greenhouse fo r  the  sole  purpose o f  
d i s c e r n i n g  t h e  c o n t e n t s  o f  t h e  i n t e r i o r  of t h e  
s t r u c t u r e .  T h i s  i s s u e  is one of f irst  impress ion 

. I '  -. 
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and one which obvious ly  i m p l i c a t e s  s e r i o u s  
q u e s t i o n s  of p u b l i c  p o l i c y .  

( a t  page 789)  

By apply ing  t h e  r a t i o n a l e  of Katz v. United States  ( sup ra )  

the  Court  determined t h e  defendant  had mani fes ted  a reasonable  

e x p e c t a t i o n  of p r ivacy  i n  h i s  greenhouse and t h a t  t h e  greenhouse 

f e l l  w i t h i n  t h e  ca tegory  o f  p l a c e s  s o c i e t y  i s  prepared  t o  recognize  

as reasonable .  The Court f u r t h e r  rejected t h e  argument t h a t  t h e  

p o l i c e  observed the contraband f r o m  a p l a c e  they had a r i g h t  t o  

b e ,  n o t i n g  a d i f f e r e n c e  from an i n d i v i d u a l  who, though i n  a pro-  

t e c t e d  area, takes no p r e c a u t i o n s  t o  s h i e l d  h i s  a c t i v i t y  from 

p u b l i c  view as opposed t o  an i n d i v i d u a l  who a t t empt s  t o  s h i e l d  

those ac t iv i t i e s  f r o m  v i e w .  The Court  reasoned t h a t  t h e  p l a i n -  

view d o c t r i n e  t h e r e f o r  i s  merely a necessary  concomitant  t o  t h e  

f a c t u a l  de t e rmina t ion  of whether o r  n o t  a defendant  has  d i sp l ayed  

a reasonable  e x p e c t a t i o n  of pr ivacy .  I n  ho ld ing  t h e  ae r i a l  su r-  

v e i l l a n c e  i l l e g a l ,  t h e  Court  s t a t e d :  

I n  sho r t  t h e  Court  i s  aware o f  no d e c i s i o n s  which 
would ex tend  t h e  p r a c t i c e  of o v e r f l i g h t  by inves-  
t i g a t i v e  o f f i c e r s  t o  searches of t h e  i n t e r i o r  of 
r e s idences  and other  s t r u c t u r e s .  Furthermore such 
an ex t ens ion  would be t h i s  Cour t ' s  view pose 
extremely dangerous consequences f o r  f u t u r e  p r o t e c t i o n  
of p rec ious  Fourth Amendment r i g h t s .  

( a t  page 794)  

T h i s  r easoning  i s  d i r e c t l y  i n  c o n f l i c t  w i t h  t h a t  of t h e  Second 

D i s t r i c t ' s  i n  t h e  case sub jud ice  i n  which t h e  Court  would ex tend  

t h e  p r a c t i c e  of o v e r f l i g h t s  o r  ae r i a l  s u r v e i l l a n c e  t o  t h e  i n t e r i o r s  

o f  r e s idences  and o ther  s t r u c t u r e s  such as greenhouses.  Federal 

cases which have h e l d  a s p e c i f i c  ae r i a l  s u r v e i l l a n c e  as l e g a l l y  
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p e r m i s s i b l e  would i n v a l i d a t e  such a search, i f  t h e  c r i t e r i a  

of Katz v. United States  and t h e  aforementioned a u t h o r i t i e s  w e r e  

m e t .  I n  United States v. Bass ford ,  6 0 1  F. Supp. (1985) ,  t h e  

c 

Court  s t a t e d :  

Although a w a r r a n t l e s s  search of  a home o r  i t s  
c u r t i l e g e  a f f e c t e d  by means o f  a p h y s i c a l  
i n t r u s i o n  i n t o  t h e  c u r t i l e g e  v io la tes  t h e  Fourth 
Amendment absen t  e x i g e n t  c i rcumstances ,  see 
United States v. Van Dyke, 6 4 3  F. 2d 9 9 2 ,  993 
( 4  C i r .  1981) obse rva t ions  of areas w i t h i n  t h e  
c u r t i l e g e  from ground l o c a t i o n s  o u t s i d e  t h e  
c u r t i l e g e  are g e n e r a l l y  p e r m i s s i b l e ,  absen t  use  
by t he  occupant of measures t o  p reven t  such 
obse rva t ions .  See F u l l b r i g h t  v. United S t a t e s ,  
392 F. 2d 432, 435 (10 th  C i r .  1968) ,  S t a t e  v. 
Peakes. 4 4 0  A. 2 d  350, 352-353 (ME 1982) ~ 

( a t  page 1331) 

The reasoning  of both t h e  D i s t r i c t  Court  of Appeal of F l o r i d a ,  

Second D i s t r i c t ,  i n  t h e  case sub jud ice  and Randall  v. S t a t e  ( sup ra )  

would appear  t o  be con t r a ry  t o  these a u t h o r i t i e s  when t h e  l o c a t i o n  

searched  by ae r ia l  s u r v e i l l a n c e  i s  w i t h i n  t h e  c u r t i l e g e  and measures 
a 

had been taken  t o  p r e v e n t  such obse rva t ion .  

I n  i t s  a n a l y s i s  of va r ious  f e d e r a l  a u t h o r i t i e s ,  t h e  Court 

i n  Bass ford  ( supra)  s t a t e d :  

T h e  t h r u s t  of t h e  message i n  a l l  o f  t h e  afore- 
mentioned cases i s  t h a t  ae r ia l  s u r v e i l l a n c e  
i s  c o n s t i t u t i o n a l l y  p e r m i s s i b l e  except  where 
it i n t r u d e s  upon an a c t u a l  and reasonable  ex- 
p e c t a t i o n  o f  p r ivacy .  

( a t  page 1331) 

T h e  Court  f u r t h e r  s t a t e d :  

Thus the  i n q u i r y  is a p p r o p r i a t e l y  l i m i t e d  t o  
whether there e x i s t e d  a reasonable  e x p e c t a t i o n  
of p r ivacy  from a e r i a l  s u r v e i l l a n c e  of an area, 
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whether c u r t i l e g e  o r  n o n c u r t i l e g e .  
( a t  page 1331) 

T h i s  s a m e  l i n e  of reasoning  i s  seen  i n  Dow C h e m i c a l  Company 

v. United S t a t e s ,  749  F. 2d 307 (1984) i n  which t h e  Uni ted S ta tes  

Court  of Appeal, S ix th  C i r c u i t ,  upheld ae r i a l  s u r v e i l l a n c e  of t h e  

Dow C h e m i c a l  P l a n t .  The d e c i s i o n  of t h e  Court  aga in  t u rned  on 

the q u e s t i o n  whether  there w a s  a reasonable  and a c t u a l  e x p e c t a t i o n  

of p r ivacy  i n  t h e  area under s u r v e i l l a n c e  as opposed t o  t h e  ques t ion  

of whether ae r i a l  s u r v e i l l a n c e  are p e r m i s s i b l e  i n  and of themselves.  

T h e  Court  s t a t e d  t h e  i s s u e  a s  follows: 

I n  the  i n s t a n t  case w e  must determine whether t h e  
Government's ae r i a l  photograph of DOW'S Midland 
P l a n t  i n t r u d e d  upon DOW'S a c t u a l  and reasonable  
e x p e c t a t i o n  of p r ivacy  i n  t h e  s p a c e s  
b u i l d i n g s  o r  i n  t h e  words of t h e  Dis t r i c t  Court ,  
i n  i t s  i n t e r i o r  r eg ions  of i t s  p l a n t .  

between i t s  

( a t  page 312) 

The Court  also a p p l i e d  t h e  two-pronged tes t  of Katz v. United 

States  ( supra)  i n  determining t h e  v a l i d i t y  of t h e  a e r i a l  su r -  

v e i l l a n c e .  The Court he ld  t h a t  Dow C h e m i c a l  d i d  n o t  show an 

a c t u a l  e x p e c t a t i o n  of  p r ivacy  f r o m  the  a i r  and f u r t h e r ,  t h e  n a t u r e  

and s i z e  of  t h e  p l a n t  and i t s  b u i l d i n g s  a long  w i t h  i t s  l o c a t i o n  i n  

a 

an urban area n e a r  an a i r p o r t  would make such an e x p e c t a t i o n  

unreasonable .  The Court  d i s t i n g u i s h e d  t h e  Dow P l a n t  f r o m  t h a t  

of the  c u r t i l e g e  o f  a r e s idence  and seemed t o  i n d i c a t e  t h a t  an 

area such as t h e  c u r t i l e g e  would have been p r o t e c t e d  from such 

a e r i a l  s u r v e i l l a n c e .  

T h i s  same reasoning  i s  seen i n  N.O.R.M.L. v. Mull in ,  6 0 8  

F. Supp. 9 4 5  (DC CAL 1985) wherein t h e  Court s ta ted:  



A f t e r  Ol ive r  t h e r e  i s  l i t t l e  q u e s t i o n  t h a t  
C.A.M.P. can use  a i r c r a f t  t o  locate  mari juana 
gardens  i n  open f i e l d s ,  and then  s e c u r e  a 
w a r r a n t  t o  e n t e r  t h o s e  gardens.  When C.A.M.P. 
uses  i t s  a i r  power t o  pry  i n t o  o r  e n t e r  p r i v a t e  
homes o r  t h e i r  c u t i l e g e ,  however t h e  Fourth  
Amendment comes i n t o  p lay .  

( a t  page 957) 

The m a j o r i t y  o f  F l o r i d a  cases p a s s i n g  upon t h e  l e g a l i t y  of 

a e r i a l  s ea rches  l i k e w i s e  have focused t h e  d e c i s i o n  upon t h e  ques t ion  

of  whether t h e  defendant  mani fes ted  an e x p e c t a t i o n  of p r ivacy  and 

whether s o c i e t y  deemed t h a t  e x p e c t a t i o n  as reasonable .  Murphy v. 

S t a t e ,  413 So.2d 1968 (F l a .  1 DCA 1982) and Cos te l lo  v. S t a t e ,  

4 4 2  So.2d 990  (F la .  1 DCA 1984) upheld a e r i a l  s ea rches  based  upon 

t h e  f a c t  t h a t  t h e  defendant  d i d  n o t  have a reasonable  e x p e c t a t i o n  

o f  p r ivacy  i n  mari juana f i e l d s  300 t o  450 f e e t  from t h e  de fendan t ' s  

r e s idence  o r  where mari juana p l a n t s  w e r e  r e a d i l y  v i s i b l e  from t h e  

a i r .  Likewise,  i n  Brennan v. S t a t e ,  4 1 7  So.2d 1 0 2 4  (Fla.  2 DCA 

1982) ,  an  ae r i a l  s e a r c h  w a s  upheld apply ing  t h e  open f i e l d s  d o c t r i n e  

t o  a mari juana p a t c h  1 0 5  ya rds  f r o m  t h e  de fendan t ' s  home. 

To d e p a r t  f r o m  t h e  l i n e  of reasoning  as set f o r t h  i n  t h e  

foregoing  cases as w a s  done i n  Randal l  v. S t a t e  ( supra)and  t h e  

case sub j u d i c e  i s  unwarranted and w i t h o u t  s u f f i c i e n t  p recedent .  

The r e l i a n c e  by t h e  Court  of  Appeal of F l o r i d a ,  Second D i s t r i c t ,  

on S t a t e  v. Rickard ( sup ra )  i s  misplaced.  Though t h i s  Court ,  

i n  S t a t e  v. Rickard ( sup ra )  h e l d  t h e  p a r t i c u l a r  o b s e r v a t i o n  by 

t h e  p o l i c e  o f  the d e f e n d a n t ' s  mar i juana  p a t c h  as p r o p e r ,  based 

upon t h e  t heo ry  of a " p r e- i n t r u s i o n " ,  t h e  Cour t ' s  reasoning  w a s  
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c o n s i s t e n t  w i t h  t h a t  set  f o r t h  i n  Uni ted S ta tes  v. Broadhurst  

( s u p r a ) ,  Uni ted States  v. Bassford  ( s u p r a ) .  and Dow Chemical 

Company v. United States  ( sup ra )  , which i n d i c a t e  obse rva t ions  

i n t o  a c o n s t i t u t i o n a l l y  p r o t e c t e d  a r e a  from o u t s i d e  t h a t  a r e a  

are p e r m i s s i b l e  a b s e n t  any measures t o  p reven t  tha t  obse rva t ion .  

In  S t a t e  v. Rickard ( sup ra )  t h e  defendant  made no a t t empt  t o  

p reven t  t h e  obse rva t ion  of  t h e  mari juana p l a n t s  i n  h i s  backyard 

f r o m  t h e  privately- owned orange grove a d j a c e n t  t o  t h e  back of  

t h e  de fendan t ' s  p rope r ty .  Consequently, s i n c e  t h e  defendant  made 

no a t t e m p t  t o  p r e v e n t  t h a t  obse rva t ion ,  t h e  p o l i c e  off icers  viewing 

of the mari juana f r o m  t h e  orange grove w a s  p e r m i s s i b l e  under t h e  

ra t iona le  o f  t h e  foregoing  a u t h o r i t i e s .  S t a t e  v. R ickard  ( sup ra )  

t hus  d i d  n o t  i nvo lve  a s i t u a t i o n  where t h e  defendant  mani fes ted  

an e x p e c t a t i o n  of p r ivacy  f r o m  t h e  s p e c i f i c  obse rva t ion  involved.  

L i k e w i s e ,  i n  Randal l  v. S t a t e  ( s u p r a ) ,  t h e  defendant  made no 

a t t empt  t o  p r e v e n t  t h e  obse rva t ion  of h i s  mar i juana  from ae r i a l  

s u r v e i l l a n c e  and t h u s  d i d  n o t  man i f e s t  an e x p e c t a t i o n  of p r ivacy  

from ae r ia l  obse rva t ion .  Thus t h e  r e s u l t  of Randall  ( sup ra )  

i s  c o n s i s t e n t  w i t h  t h e  foregoing  a u t h o r i t i e s  though t h e  reasoning  

of t h e  Court  is  no t .  The f a c t  t h a t  P e t i t i o n e r  i n  the case sub jud ice  

p l aced  a roof on h i s  greenhouse t h u s  man i f e s t i ng  a s p e c i f i c  

e x p e c t a t i o n  of p r ivacy  f r o m  a e r i a l  viewing,  t h e  Second D i s t r i c t  

determined t h a t  t o  be  an i r r e l e v e n t  d i s t i n c t i o n .  T h i s  i s  l i k e w i s e  

con t r a ry  t o  t h e  aforementioned a u t h o r i t y  s p e c i f i c a l l y  Blalock v. 

S t a t e  ( supra)  and United States  v. Broadhurs t  ( sup ra )  i n  which t h e  
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e r e c t i o n  of a roof over  t h e  greenhouse o r  s t r u c t u r e  w a s  s i g n i f i c a n t .  

I n  the  case sub jud ice  P e t i t i o n e r  mani fes ted  an a c t u a l  

e x p e c t a t i o n  o f  p r ivacy  from both  t h e  ground and t h e  a i r .  

Cour t s  have h e l d  t h a t  greenhouses w i t h i n  4 0  f e e t  of a dwel l ing  

w e r e  e n t i t l e d  t o  c o n s t i t u t i o n a l  p r o t e c t i o n  e i t h e r  under t h e  theory  

of  c u r t i l e g e  o r  r ea sonab le  e x p e c t a t i o n  o f  p r ivacy .  Huffe r  v. S t a t e ,  

344 So.2d 1332 (F l a .  2 DCA 1 9 7 7 ) .  

F l o r i d a  

T o  ho ld  as p e r m i s s i b l e  a w a r r a n t l e s s  ae r i a l  s ea rch  of an  

area i n  which an i n d i v i d u a l  has  a reasonable  expec t a t i on  of p r ivacy  

and has mani fes ted  t h a t  expec t a t i on  of  p r ivacy  t o  s p e c i f i c a l l y  

i nc lude  ae r i a l  s u r v e i l l a n c e ,  c o n s t i t u t e s  a dangerous e rod ing  o f  t h e  

Fourth  Amendment p r o t e c t i o n  from unreasonable  search and s e i z u r e s .  

The q u e s t i o n  of  what  t ype  of  s u r v e i l l a n c e  and i n t r u s i o n  would be 

p e r m i s s i b l e  i f  such ae r i a l  s u r v e i l l a n c e  i s  upheld would become 

both d i f f i c u l t  and confusing.  Would a h e l i c o p t e r  hover ing 400 

feet over  t h e  backyard of a r e s idence  be accep tab le  and one 

hover ing a t  1 0 0  f e e t  be unacceptable?  

equipment enhancing t h e  a b i l i t y  t o  see and hear i n s i d e  s t r u c t u r e s  

o r  r e s idences  be  al lowed, and, if so,  w h a t  equipment would be 

l e g a l  and w h a t  equipment Would t h e  use  of 

extremely high-powered l e n s e s  be allowed t o  view i n t o  windows 

where t h o s e  windows w e r e  obscured from t h e  ground. Once t h e  

focus of t h e  Courts  d e p a r t  from t h e  a c u t a l  and reasonable  

e x p e c t a t i o n  of p r i v a c y ,  t h e  r i g h t s  o f  c i t i z e n s  t o  be free from 

unreasonable  search and s e i z u r e s  d e p a r t s  w i t h  it. 

Would t h e  use  o f  soph i sca t ed  

would be  i l l e g a l ?  

14- 
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SUMMARY OP ARGUMENT 

The ques t ion  c e r t i f i e d  by t h e  D i s t r i c t  Court  of F l o r i d a ,  

Second D i s t r i c t ,  t o - w i t :  

WHETHER POLICE OFFICERS, RESPONDING TO AN 
ANONYMOUS T I P ,  MAY MAKE A LEGALLY PERMISSIBLE 

OF A HELICOPTER TRAVELLING AT 400  FEET ABOVE 
A BACKYARD AREA I N  WHICH AN INDIVIDUAL HAS 
MANIFESTED A REASONABLE EXPECTATION O F  PRIVACY 
FROM GROUND AND A I R  SURVEILLANCE, AND ON THE 
BASIS O F  SUCH AERIAL OBSERVATION OBTAIN A 
SEARCH WARRANT J U S T I F Y I N G  THE SEIZURE OF S I G H T E D  
CONTRABAND? 

PRE-INSTRUSION OPEN VIEW FROM THE VANTAGE P O I N T  

must be answered i n  t h e  neqat ive  based upon t h e  a u t h o r i t i e s  c i t e d  

here in .  

impression i n  t h e  S t a t e  of F lo r ida ,  the  v a s t  major i ty  of cases  

dea l ing  with t h e  l e g a l i t y  of a e r i a l  s u r v e i l l a n c e  i n  t h i s  S t a t e  

have determined t h e  ques t ion  on whether o r  n o t  t h e  defendant 

manifested an a c t u a l  and reasonable expecta t ion  of pr ivacy i n  

t h e  a r e a  subject t o  t h e  s u r v e i l l a n c e  Murphy v. S t a t e ,  413 So. 

2d 1 2 6 8  (F la .  1 DCA 1 9 8 2 ,  C o s t e l l o  v. S t a t e ,  4 4 2  So.2d 

990  (F l a .  1 DCA 1 9 8 4 ) ,  Brennan v. S t a t e ,  417 S o . 2 d  1 0 2 4  (Fla.  

2 DCA 1 9 8 2 ) .  

a e r i a l  searches  when an ind iv idua l  has manifested an expecta t ion  

of pr ivacy from a e r i a l  viewing and s o c i e t y  was w i l l i n g  t o  recog- 

n i z e  t h a t  expecta t ion  as  reasonable.  People v. Ciraolo,  2 0 8  CAL 

Rptr. 93 (CAL App. i D i s t .  1 9 8 4 ) ,  Blalock v. S t a t e ,  476  N . E .  2d 

9 0 1  ( I N D  App. 1 D i s t .  1985) ,  United S t a t e s  v. Broadhurst, 6 1 2  F. 

SUPp. 777 (DC CAL 1985) C o u r t s t h a t  have upheld a e r i a l  s u r v e i l l a n c e  

Though t h e  s p e c i f i c  ques t ion  appears t o  be  one of f i r s t  

Author i t i e s  i n  fore ign  j u r i s d i c t i o n s  have inva l ida ted  
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have done so on t h e  b a s i s  t h a t  t h e  defendant  d i d  n o t  have an 

a c t u a l  o r  reasonable  e x p e c t a t i o n  of p r ivacy  i n  t h e  area searched.  

The a u t h o r i t i e s  f u r t h e r  i n d i c a t e  an obse rva t ion  i n t o  a p r o t e c t e d  

a r e a  from o u t s i d e  t h a t  a r e a  i s  p e r m i s s i b l e  as long  as t h e r e  

has been no a t t empt  t o  o b s t r u c t  t h a t  obse rva t ion  

v. Bassford,  6 0 1  F. Supp. (1985, Dow Chemical Cdmpany v. 

United S t a t e s ,  749 F. 2d 307 (1984) .  The d e c i s i o n  of t h e  D i s t r i c t  

Court  of Appeal o f  F l o r i d a ,  Second Dis t r i c t ,  i n  Randall  v. S t a t e  

( sup ra )  i s  an unwarranted and dangerous d e p a r t u r e  from t h e  a fo re-  

mentioned a u t h o r i t i e s .  The d e c i s i o n  of  t h e  Court  i n  Randall  

( sup ra )  t h a t  r e g a r d l e s s  o f  a reasonable  m a n i f e s t a t i o n  of  p r ivacy ,  

s u r v e i l l a n c e  from o u t s i d e  t h e  p r o t e c t e d  a r e a  i n t o  t h a t  a r e a  i s  

p e r m i s s i b l e ,  appears  t o  r e l y  on S ta te  v. Rickard,  4 2 0  So.2d 303 

( F l a .  1982) .  This  r e l i a n c e  i s  misplaced.  1n;Rickard ( s u p r a ) ,  

t h e  defendant  d i d  n o t  man i f e s t  an e x p e c t a t i o n  of pr ivacy  from 

s u r v e i l l a n c e  from t h e  ad j acen t  orange grove. A n  i n d i v i d u a l  must 

e s t a b l i s h  an a c t u a l  e x p e c t a t i o n  of  p r ivacy  from a p a r t i c u l a r  

t ype  of i n t r u s i o n .  Dow Chemical Company ( s u p r a ) ,  Katz v. United 

United S t a t e s  

States ,  88 S.Ct. 507 ( 1 9 6 7 ) .  C o n s i s t e n t  w i t h  t h e  c i t e d  a u t h o r i t i e s ,  

P e t i t i o n e r ,  i n  t h e  ca se  sub jud ice ,  mani fes ted  an e x p e c t a t i o n  o f  p r ivacy  

f r o m  bo th  ground and a i r  s u r v e i l l a n c e  i n  an area t h a t  s o c i e t y  has 

deemed e n t i t l e d  t o  t h a t  e x p e c t a t i o n  of pr ivacy .  Consequently,  any 

s u r v e i l l a n c e  of t h a t  area, be it from t h e  ground o r  t h e  a i r ,  

i s  a s e a r c h  subject  t o  Fourth  Amendment l i m i t a t i o n s .  

sequent  w a r r a n t  based upon t h e  i l l e g a l  obse rva t ion  of  t h e  defen- 

dant's greenhouse is  thus  i n v a l i d  as p r e d i c a t e d  upon an i l l e g a l  s ea rch .  

The sub- 
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CONCLUSION 

Based upon t h e  foregoing  a u t h o r i t i e s  and argument, 

P e t i t i o n e r  r e q u e s t s  t h i s  Honorable Court  reverse t h e  d e c i s i o n  

of t h e  D i s t r i c t  C o u r t  of Appeal of F l o r i d a ,  Second D i s t r i c t ,  

and a f f i r m  t h e  d e c i s i o n  of t h e  t r i a l  cour t  suppres s ing  t h e  

evidence which is  t h e  subject of t h i s  case. 
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