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PREFACE 

P e t i t i o n e r ,  FRENCHMAN, INC.,  was t h e  D e f e n d a n t  a t  t h e  t r i a l  
c o u r t  a n d  appel lee  a t  t h e  F o u t h  D i s t r i c t  C o u r t  o f  A p p e a l  a n d  
is  r e f e r r e d  t o  h e r e i n  a s  " F r e n c h m a n n .  

R e s p o n d e n t ,  DIVISION OF ADMINISTRATION, STATE OF FLORIDA 
DEPARTMENT OF TRANSPORTATION, was t h e  P l a i n t i f f  a t  t h e  t r i a l  
c o u r t  a n d  a p p e l l a n t  a t  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  Appeal 
a n d  i s  r e f e r r e d  t o  h e r e i n  a s  "DOT". 

R e f e r e n c e s  t o  t h e  r e c o r d  o n  appeal r e f e r  t o  t h e  r e c o r d  a s  
d e l i v e r e d  t o  t h e  F o u r t h  D i s t r i c t ,  a n d  a r e  i n d i c a t e d  by t h e  
l e t t e r  "Rn f o l l o w e d  by t h e  page o f  t h e  r e c o r d  a s  p r e p a r e d  by 
t h e  C l e r k  o f  t h e  C i r c u i t  C o u r t .  



I S S U E S  P R E S E N T E D  FOR R E V I E W  

I .  I S  A LANDOWNER E N T I T L E D  I N  AN EMINENT 
DOMAIN PROCEEDING TO R E C E I V E  F U L L  COMPENSATION 
FOR DAMAGES T O  I T S  REMAINDER PROPERTY BY 
EMPLOYING A C O S T  TO CURE METHOD I N  MEASURING 
THOSE DAMAGES WITHOUT THE N E C E S S I T Y  O F  F I R S T  
P R E S E N T I N G  E V I D E N C E  SHOWING THE REDUCTION I N  
VALUE O F  THE REMAINDER PROPERTY THROUGH 
COMPARISON O F  THE BEFORE AND AFTER TAKING F A I R  
MARKET VALUE O F  T H E  PROPERTY:  A )  WHEN THE 
EVIDENCE DEMONSTRATES THAT THE TAKING O F  THE 
PROPERTY INVOLVED WAS UNIQUE,  B )  W H E N  THE 
EVIDENCE FURTHER SHOWS THAT THE REMAINDER 
PROPERTY HAS B E E N  DAMAGED BY THE T A K I N G ,  AND 
C )  WHEN THE AWARD O F  SUCH C O S T  T O  CURE DAMAGES 
DOES NOT ENHANCE THE VALUE O F  THE REMAINDER 
PROPERTY SUBSEQUENT TO THE TAKING? 

11. WAS FRENCHMAN E N T I T L E D  TO RECOVER DAMAGES 
TO I T S  REMAINDER PROPERTY FOR L O S S  OF VIEW,  
PRIVACY, SECLUSION AND AESTHETICS CAUSED BY 
THE-  TAKING?  

111. I S  A LAND OWNER E N T I T L E D  TO BE 
COMPENSATED FOR DRAINAGE DAMAGES WHICH ARE 
CAUSED BY A TAKING AND THE USE T O  WHICH A 
CONDEMNING AUTHORITY I N T E N D S  T O  P U T  THE 
PROPERTY? 

I V .  WHETHER THE T R I A L  C O U R T ' S  AWARD O F  
ATTORNEYS' FEES FOR SERVICES RENDERED I N  THE 
T R I A L  COURT ON BEHALF OF FRENCHMAN SHOULD BE 
R E I N S T A T E D ?  



STATEMENT OF THE CASE AND OF THE FACTS 

On O c t o b e r  1 9 ,  1 9 8 1 ,  DOT f i l e d  a p e t i t i o n  i n  e m i n e n t  d o m a i n  

s e e k i n g  t o  a c q u i r e  1 1 . 7 5 6  ac res  o f  l a n d  owned b y  F r e n c h m a n .  

( R .  8 5 3 - 8 6 4 ) .  T h i s  s t r i p  o f  l a n d  was a p p r o x i m a t e l y  9 5  f e e t  i n  

w i d t h  a n d  1 mile l o n g ,  w h i c h  was t a k e n  b y  DOT i n  f e e  s i m p l e  f o r  

r o a d  r i g h t - o f - w a y  f o r  A l t e r n a t e  A-1-A r o a d w a y  e x p a n s i o n .  ( R .  

1 2 7 6 - 1 2 8 4 ) .  I n  a d d i t i o n  t o  t h e  l a n d  t a k e n  i n  f e e  s i m p l e ,  DOT 

a l s o  s o u g h t  a n d  a c q u i r e d  a t e m p o r a r y  c o n s t r u c t i o n  e a s e m e n t  o n  

t h e  eas t  s i d e  o f  t h e  l a n d  t a k e n  w h i c h  v a r i e d  i n  w i d t h  f r o m  1 0  

t o  1 5  f e e t .  ( R .  1 2 7 6 - 1 2 8 4 ) .  A t  t h e  time o f  t h e  t a k i n g ,  t h e  

l a n d  a c q u i r e d  was b e i n g  u s e d  a s  a b u f f e r  f r o m  t h e  r o a d w a y  f o r  

t h r e e  h o l e s  o f  t h e  F r e n c h m a n ' s  C r e e k  g o l f  c o u r s e s .  ( R .  1 2 2 ,  

2 0 7 ) .  

On J a n u a r y  28, 1 9 8 2 ,  t h e  lower c o u r t  e n t e r e d  i t s  O r d e r  o f  

T a k i n g  p e r m i t t i n g  t h e  DOT t o  a c q u i r e  t h e  p r o p e r t y .  ( R .  

8 9 4 - 8 9 7 ) .  S u b s e q u e n t  t o  t h e  t a k i n g ,  DOT removed a l l  t r e e s  a n d  

v e g e t a t i o n  f r o m  t h e  s t r i p  o f  l a n d  a c q u i r e d  f r o m  F r e n c h m a n .  

I n  t h e  t r i a l  c o u r t ,  t h e  p a r t i e s  s t i p u l a t e d  a s  t o  t h e  money 

t o  b e  p a i d  t o  F renchman  f o r  v a l u e  o f  t h e  l a n d  t a k e n  b y  t h e  DOT 

a n d  a s  t o  t h e  v a l u e  o f  t h e  t e m p o r a r y  c o n s t r u c t i o n  e a s e m e n t .  

( R .  1 2 7 6 - 1  2 8 4 ) .  The t o t a l  amoun t  a w a r d e d  t o  F r e n c h m a n ,  

e x c l u s i v e  o f  i n t e r e s t ,  f o r  t h e  l a n d  t a k e n  a n d  t h e  t e m p o r a r y  

c o n s t r u c t i o n  e a s e m e n t  was $ 3 9 4 , 9 1 3 .  ( R .  1 2 7 6 - 1  2 8 4 ) .  The 



p a r t i e s  were unable t o  agree,  however, a s  t o  the amount of 

money t o  be paid f o r  damages t o  the  remainder property,  and the  

case went t o  t r i a l  before the jury on t h a t  i s sue .  Frenchman 

contended a t  t r i a l  t h a t  a s  a  r e s u l t  of the  removal of t h e  t r e e s  

and dense vegetat ion which had acted a s  a  buffer  fo r  the  golf 

courses from Al terna te  A-1-A, i t  was necessary t o  bui ld a  

s u b s t i t u t e  buffer  on a  por t ion  of Frenchman's remainder 

property a t  c e r t a i n  po in t s  along t h e  th ree  holes  and t o  make 

various modif icat ions t o  the golf courses .  Frenchman a l s o  

claimed t h a t  the  drainage fo r  the  golf courses had been damaged 

a s  a  r e s u l t  of the  taking and the use t o  which the  DOT intended 

t o  put t h e  land taken. 

During i ts case,  Frenchman presented testimony from Robert 

Cupp, a  golf course a r c h i t e c t ,  and Howard Searcy, a  drainage 

engineer ,  concerning damages t o  the  golf courses caused by the  

taking and modif icat ions necessary t o  c o r r e c t  those damages. 

( R .  199-306; 306-344). Frenchman a l s o  presented the testimony 

of Samuel Holden, a  r e a l  e s t a t e  appra i se r ,  who t e s t i f i e d  

regarding the  damages t o  the remainder property.  ( R .  

117-193). DOT presented evidence a t  t r i a l  from B i l l  Watts, a  

golf course a r c h i t e c t ;  John Adair, a  drainage engineer;  and Roy 

Rood, a  landscape a r c h i t e c t  and nurseryman, concerning t h e  

DOT'S  pos i t ion  about damages sus ta ined  by the golf courses  due 

t o  the  taking and the  modif icat ions necessary t o  cure those 

damages. ( R .  446-528, 560-614, 619-643, 6 4 4 - 6 9 2 1 ,  John Hagan, 

a  r e a l  e s t a t e  appra i se r ,  a l s o  t e s t i f i e d  on behalf of DOT. ( R .  

534-560). The jury, a f t e r  hearing and reviewing the  evidence 



a n d  v i e w i n g  t h e  p r o p e r t y ,  r e t u r n e d  a n  a w a r d  f o r  damages  t o  t h e  

r e m a i n d e r  p r o p e r t y  i n  f a v o r  o f  Frenchman i n  t h e  amount  o f  

$ 1 9 0 , 0 0 0 .  ( R .  8 4 6 ) .  

S u b s e q u e n t  t o  t h e  j u r y  a w a r d ,  o n  F e b r u a r y  8 ,  1 9 8 4 ,  t h e  

l o w e r  c o u r t  e n t e r e d  a  F i n a l  Judgment  i n  f a v o r  o f  Frenchman 

b a s e d  upon t h e  j u r y  v e r d i c t .  ( R .  1 3 6 8 - 1 3 7 3 ) .  The l o w e r  c o u r t  

a l s o  a s s e s s e d ,  b y  s e p a r a t e  O r d e r ,  a t t o r n e y s '  f e e s  i n  f a v o r  o f  

Frenchman f o r  s e r v i c e s  r e n d e r e d  b y  Frenchman I s  a t t o r n e y s  i n  t h e  

t r i a l  c o u r t .  ( R .  1 5 3 5 - 1 5 3 6 ) .  

DOT a p p e a l e d  t h e  F i n a l  Judgment  a n d  t h e  A t t o r n e y s '  F e e  

Judgment  t o  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l .  The F o u r t h  

D i s t r i c t  r e v e r s e d  t h e  F i n a l  Judgment  a n d  t h e  A t t o r n e y s '  F e e  

J u d g m e n t .  

The g r o u n d s  f o r  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l ' s  

r e v e r s a l  o f  t h e  F i n a l  Judgment  ( e a c h  o f  w h i c h  a r e  d i s c u s s e d  i n  

d e t a i l  b e l o w )  were t h a t :  Frenchman had employed  a n  i m p r o p e r  

method o f  v a l u a t i o n  i n  a s s e s s i n g  damages  t o  t h e  r e m a i n d e r  

p r o p e r t y ;  t h e  damages  c l a i m e d  by  Frenchman  f o r  l o s s  o f  v i e w ,  

p r i v a c y ,  s e c l u s i o n  a n d  a e s t h e t i c s  were i n  t h i s  c a s e ,  

n o n c o m p e n s a b l e  a n d  Frenchman was  n o t  e n t i t l e d  t o  c o m p e n s a t i o n  

f o r  i t s  c l a i m  f o r  d r a i n a g e  d a m a g e s .  The A t t o r n e y s t  F e e  

Judgment  was r e v e r s e d  b e c a u s e  i t  had  b e e n  p r e d i c a t e d ,  i n  p a r t ,  

o n  t h e  j u r y  award  t o  Frenchman.  

T h i s  C o u r t  a c c e p t e d  j u r i s d i c t i o n ,  u n d e r  A r t .  V, § 3 ( b ) 3 ,  

F l a .  C o n s t .  b a s e d  upon F r e n c h m a n ' s  N o t i c e  t o  I n v o k e  

D i s c r e t i o n a r y  J u r i s d i c t i o n .  

An Append ix  c o n s i s t i n g  o f  t h e  d e c i s i o n  o f  t h e  F o u r t h  



D i s t r i c t  Court of Appeal and of smal le r - s ized  cop ie s  of 

photographs of t h e  golf  courses  p r i o r  t o  t h e  t ak ing  int roduced 

i n t o  evidence a t  t r i a l  is  a t t ached  h e r e t o .  The Appendix is 

c i t e d :  ( A .  - 1 

SUMMARY OF ARGUMENT 

I .  The C o n s t i t u t i o n a l  guarantee  of f u l l  compensation under 

Art .  X I  S 6 ( a )  F la .  Const. does not  r e q u i r e  t h a t  a  be fo re  and 

a f t e r  va lua t ion  approach measuring t h e  r educ t ion  i n  f a i r  market 

va lue  caused by t h e  t ak ing  be used be fo re  a  landowner is 

allowed t o  c o l l e c t  damages t o  h i s  remainder p roper ty .  Rather ,  

a s  t h i s  Court has p rev ious ly  s t a t e d ,  a l l  va lua t ion  methods a r e  

merely t o o l s  t o  a s s i s t  i n  determining what i s  f u l l  o r  j u s t  

compensation. The proper va lua t ion  method or methods f o r  any 

given case  a r e  i n e x t r i c a b l y  bound up w i t h  t h e  p a r t i c u l a r  

c i rcumstances  of t h e  case .  In t h e  c i rcumstances  of t h e  case  a t  

b a r ,  where t h e  evidence adduced a t  t r i a l  by both p a r t i e s  

demonstrated t h a t  Frenchman's remaining p rope r ty  had been 

damaged by t h e  t ak ing ,  t h a t  t h e  t ak ing  was unique, and t h a t  t h e  

c o s t  t o  cu re  t hose  damages awarded by t h e  jury would not  

enhance t h e  va lue  of t h e  remainder p rope r ty  a f t e r  t h e  t a k i n g ,  

Frenchman was e n t i t l e d  t o  r e c e i v e  those  damages a s  p a r t  of t h e  

C o n s t i t u t i o n a l  guarantee  of f u l l  compensation. 

F u l l  compensation f o r  t h e  t ak ing  of p roper ty  m u s t  be 

determined by e q u i t a b l e  p r i n c i p l e s  and i t s  measure v a r i e s  with 

t h e  f a c t s .  Under t h e  f a c t s  of t h e  i n s t a n t  case ,  i t  is  c l e a r  

t h a t  Frenchman's remainder p rope r ty  which was being used a s  



g o l f  c o u r s e  p r o p e r t y  had been  damaged by  t h e  remova l  o f  t h e  

b u f f e r  and  a l t e r a t i o n  o f  t h e  d r a i n a g e  which  e x i s t e d  p r i o r  t o  

t h e  D O T ' S  t a k i n g  of  t h e  p r o p e r t y .  A c c o r d i n g l y ,  unde r  b o t h  t h e  

t h e o r y  and  s p i r i t  o f  t h e  f u l l  c o m p e n s a t i o n  c l a u s e  i t s e l f ,  a s  

well a s  t h i s  C o u r t ' s  d e c i s i o n s ,  Frenchman s h o u l d  be  a l l o w e d  t o  

r e c e i v e  t h e  c o m p e n s a t i o n  awarded  by  t h e  j u r y  f o r  t h e  c o s t  o f  

p r o v i d i n g  a  s u b s t i t u t e  b u f f e r  a f t e r  t h e  DOT had t a k e n  and  

d e s t r o y e d  i t s  e x c e l l e n t  e x i s t i n g  b u f f e r .  I n  t h i s  r e g a r d ,  i t  i s  

i m p o r t a n t  t o  n o t e  t h a t  t h e  t e s t i m o n y  was u n c o n t r o v e r t e d  t h a t  

t h e  award  o f  t h o s e  damages f o r  a  new s u b s t i t u t e  b u f f e r  would i n  

no way e n c h a n c e  t h e  v a l u e  o f  t h e  g o l f  c o u r s e s  a f t e r  t h e  t a k i n g .  

11. Frenchman s h o u l d  be  a l l o w e d  t o  c o l l e c t  t h e  damages  

awarded  by t h e  j u r y  which  we re  b a s e d  upon l o s s  o f  v i ew ,  

p r i v a c y ,  s e c l u s i o n ,  a e s t h e t i c s ,  s t r a t e g i c  v a l u e ,  m a i n t e n a n c e  

and s a f e t y .  The F o u r t h  D i s t r i c t  C o u r t  o f  Appeal  i m p r o p e r l y  

r e e v a l u a t e d  and  r e a s s e s s e d  t h e  j u r y ' s  d e t e r m i n a t i o n  w i t h  r e g a r d  

t o  t h e  damages  c a u s e d  by  t h e  t a k i n g  i n  f i n d i n g  t h a t  F r enchman ' s  

p r o p e r t y  was n o t  s e c l u d e d  p r i o r  t o  t h e  t a k i n g .  To t h e  

c o n t r a r y ,  t h e  u n d i s p u t e d  e v i d e n c e  adduced  a t  t r i a l  d e m o n s t r a t e d  

b o t h  t h e  p r i v a c y  and  a e s t h e t i c  q u a l i t i e s  p o s s e s s e d  by t h e  

p r o p e r t y  p r i o r  t o  t h e  t a k i n g  and  r emova l  o f  t h e  b u f f e r  by DOT 

and  f u r t h e r  showed t h a t  t h e  s t r a t e g i c  v a l u e ,  m a i n t e n a n c e  a n d  

s a f e t y  f a c t o r s  had  b e e n  a d v e r s e l y  a f f e c t e d  by  t h e  t a k i n g .  

111. Frenchman s h o u l d  be  e n t i t l e d  t o  c o l l e c t  t h e  damages  

t o  c u r e  t h e  d r a i n a g e  p r o b l e m  c a u s e d  by  t h e  t a k i n g .  C o n t r a r y  t o  

t h e  F o u r t h  D i s t r i c t ' s  d e c i s i o n ,  Frenchman was n o t  a t t e m p t i n g  t o  

c o l l e c t  d r a i n a g e  damages r e s u l t i n g  f rom t h e  n e g l i g e n c e  o r  



m i s c o n d u c t  o f  DOT - i n  p e r f o r m i n g  t h e  c o n s t r u c t i o n  w h i c h  was t h e  

o b j e c t  o f  t h e  t a k i n g .  R a t h e r ,  F r e n c h m a n ' s  t e s t i m o n y  

d e m o n s t r a t e d  t h a t ,  a s  a r e s u l t  o f  t h e  t a k i n g  a n d  t h e  use t o  

w h i c h  t h e  p r o p e r t y  t a k e n  was b e i n g  p u t  b y  DOT, i t  was n e c e s s a r y  

t o  make d r a i n a g e  m o d i f i c a t i o n s  t o  t h e  g o l f  c o u r s e s  i n  o r d e r  t o  

a l l e v i a t e  t h e  d r a i n a g e  p r o b l e m s  c a u s e d  b y  t h e  t a k i n g .  (R .  

B o t h  t h e  F i n a l  J u d g m e n t  e n t e r e d  b y  t h e  t r i a l  c o u r t ,  a n d  t h e  

A t t o r n e y s '  F e e  J u d g m e n t ,  s h o u l d  b e  r e i n s t a t e d  b y  t h i s  C o u r t .  

ARGUMENT 

A LANDOWNER I S  ENTITLED I N  AN EMINENT DOMAIN 
PROCEEDING TO RECEIVE FULL COMPENSATION FOR 
DAMAGES TO I T S  REMAINDER PROPERTY BY 
EMPLOYING A COST TO CURE METHOD I N  MEASURING 
THOSE DAMAGES WITHOUT THE NECESSITY OF FIRST 
PRESENTING EVIDENCE SHOWING THE REDUCTION I N  
VALUE OF THE REMAINDER PROPERTY THROUGH 
COMPARISON OF THE BEFORE AND AFTER TAKING 
FAIR MARKET VALUE OF THE PROPERTY: A) WHEN 
THE EVIDENCE 'DEMONSTRATES THAT THE TAKING OF 
THE PROPERTY INVOLVED WAS UNIQUE, B) WHEN 
THE EVIDENCE -FURTHER SHOWS THAT THE 
REMAINDER PROPERTY HAS BEEN DAMAGED BY THE 
TAKING, AND C )  WHEN THE AWARD OF SUCH COST 
TO CURE DAMAGES DOES NOT ENHANCE THE VALUE 
OF THE REMAINDER PROPERTY SUBSEQUENT TO THE 
TAKING . 

I n  t h e  case - s u b  j u d i c e ,  t h e  F o u r t h  D i s t r i c t  r e v e r s e d  t h e  

j u r y  v e r d i c t  a n d  F i n a l  J u d g m e n t  w h i c h  h a d  b e e n  e n t e r e d  i n  f a v o r  

o f  F r e n c h m a n  f o r  d a m a g e s  t o  F r e n c h m a n ' s  r e m a i n i n g  p r o p e r t y  d u e  

t o  t h e  C o u r t ' s  r e a s o n i n g  t h a t  F r e n c h m a n ' s  app ra i se r  h a d  n o t  

e m p l o y e d  a p r o p e r  v a l u a t i o n  m e t h o d  i n  a s s e s s i n g  d a m a g e s  t o  t h e  

r e m a i n d e r  p r o p e r t y .  I n  i t s  d e c i s i o n ,  t h e  F o u r t h  D i s t r i c t  



stated that because Frenchman did not first present evidence 

that it sustained severance damages, it was error to admit 

testimony on the cost to cure the damages to the golf courses 

by building a substitute buffer on a portion of the remaining 

land of Frenchman. (A. 4 ) .  The basis for the Court's holding 

was that the conventional manner of measuring severance damages 

to the remainder property is by determining the reduction in 

value of the remainder property caused by the taking, which, in 

turn is calculated by comparing the pre-condemnation and 

post-condemnation fair market values of the property. (A. 3). 

The Fourth District reasoned that because Mr. Holden, 

Frenchman's appraiser, did not state what the reduction in fair 

market value of the property was, that it was impermissible for 

Mr. Holden to testify as to the costs involved to cure the 

taking. 

In analyzing the correctness of the Fourth District's 

holding that the valuation method used by Mr. Holden was 

improper, Frenchman respectfully submits to the Court that it 

is extremely important to consider the following testimony of 

Mr. Holden which was presented at trial: 

1. He has been a real estate appraiser for 44 years. (R. 

117-118) ; 

2. He had performed at least a dozen prior appraisals on 

golf courses. (R. 120); 

3. The strip of land taken by the DOT contained many 

hundreds of trees and dense shrubs which acted as a buffer to 

the golf courses. (R. 122-1231 ; 



4.  T h a t  h e  had  r e v i e w e d  w h e t h e r  o r  n o t  t h e  r e m a i n i n g  g o l f  

c o u r s e  p r o p e r t y  i m m e d i a t e l y  a d j a c e n t  t o  t h e  t a k i n g  would  b e  

damaged a s  a  r e s u l t  o f  t h e  c o n d e m n a t i o n  a c t i o n  a n d  d e t e r m i n e d  

t h a t  t h e r e  would  b e  damages  d u e  t o  t h e  l o s s  o f  t h e  t r e e s  a n d  

s h r u b s  a c t i n g  a s  a  b u f f e r  a n d  t h a t  d r a i n a g e  p r o b l e m s  would  b e  

c a u s e d  by t h e  t a k i n g .  (R.  126-1271:  

5 .  T h a t  i n  o r d e r  t o  d e t e r m i n e  t h e  e x t e n t  o f  t h e  damages  t o  

t h e  g o l f  c o u r s e s  h e  had  c o n s u l t e d  w i t h  a  g o l f  c o u r s e  a r c h i t e c t  

and  d r a i n a g e  e n g i n e e r .  (R. 1 3 3 ) ;  

6 .  T h a t  h e  had a t t e m p t e d  t o  d e t e r m i n e  t h e  amount o f  

s e v e r a n c e  damages  b y  c o n d u c t i n g  s a l e  s e a r c h e s  o f  c o m p a r a b l e  

g o l f  c o u r s e s  b u t  f o u n d  no  c o m p a r a b l e  s a l e s .  (R. 133-1351 ,  

T h a t  is ,  h e  f o u n d  no g o l f  c o u r s e s  t h a t  h a d  l o s t  a  b u f f e r  

s h i e l d i n g  a  g o l f  c o u r s e  f r o m  a  roadway s o  a s  t o  e n a b l e  him t o  

p e r f o r m  a  c o m p a r a b l e  s a l e s  a n a l y s i s .  (On p a g e  4  o f  i t s  

O p i n i o n ,  t h e  F o u r t h  D i s t r i c t  a g r e e s  t h a t  t h e  " m a r k e t "  o r  

c o m p a r a b l e  s a l e s  a p p r o a c h  was n o t  a v a i l a b l e  i n  t h i s  c a s e  

b e c a u s e  t h e  p r o p e r t y  was  u n i q u e )  ( A .  4 ) .  

7 .  T h a t  h e  was n o t  a b l e  t o  a p p r a i s e  damages  t o  t h e  

r e m a i n d e r  p r o p e r t y  by  t h e  income method b e c a u s e  t h e  p r o p e r t y  

was u n i q u e  i n  t h e  s e n s e  o f  b e i n g  a  g o l f  c o u r s e  a n d  t h e  e f f e c t  

would  n o t  b e  known f r o m  a n  income a p p r o a c h  f o r  s e v e r a l  y e a r s  

a f t e r  t h e  t a k i n g ,  a n d  f u r t h e r m o r e ,  a  s a l e s  s e a r c h  d i d  n o t  

r e v e a l  a n y  g o l f  c o u r s e s  w h i c h  were s i m i l a r l y  damaged t o  see how 

it  e f f e c t e d  t h e i r  income r e c o r d .  (R.  1 3 4 - 1 3 5 ,  192-1931:  (On 

p a g e  4  o f  i t s  O p i n i o n ,  t h e  F o u r t h  D i s t r i c t  a g r e e s  t h a t  t h e  

income a p p r o a c h  i s  a l s o  i n a p p l i c a b l e  t o  t h i s  s i t u a t i o n . )  ( A .  

4 ) .  



8. That he had spoken t o  a  p o t e n t i a l  purchaser  of t h e  

Frenchman p rope r ty  who had advised him t h a t  h i s  company would 

not  buy t h e  p rope r ty  u n t i l  t h e  damages t o  t h e  golf  courses  had 

been cured.  ( R .  1 6 7 ) ;  

9. That i n  t h i s  c a s e  t he  only method t o  u t i l i z e  t o  

c a l c u l a t e  t h e  damages was by employment of t h e  c o s t  t o  cu re  

method and t h a t  he had spoken w i t h  o the r  r e a l  e s t a t e  a p p r a i s e r s  

who confirmed t h a t  t h e  c o s t  t o  cu re  method would be t h e  on ly  

a p p r o p r i a t e  way t o  a p p r a i s e  t h e  damages i n  t h i s  case .  ( R .  1 3 6 ) ;  

10 .  That t h e  proposa l  made on behalf  of Frenchman f o r  a  

s u b s t i t u t e  bu f f e r  and dra inage  mod i f i ca t ions  made by the  golf  

course  a r c h i t e c t  and dra inage  engineer  would no t  make the  go l f  

courses  a s  good a s  they were before  t h e  t ak ing ,  r a t h e r ,  - t h e  

go l f  courses  would be l e s s e r  golf  cou r se s  than be fo re  t h e  

t ak ing  and l o s s  of t he  o r i g i n a l  b u f f e r .  ( R .  163, 1 9 2 ) ;  

In a d d i t i o n  t o  Mr. Holden's a p p r a i s a l  test imony concerning 

damages t o  t he  golf  courses ,  Robert Cupp, a  golf  course  

a r c h i t e c t ,  t e s t i f i e d  a s  t o  how t h e  golf  courses  would be 

damaged by removal of t h e  b u f f e r ,  and Howard Searcy,  a  d ra inage  

eng inee r ,  t e s t i f i e d  a s  t o  how t h e  courses  would be damaged due 

t o  t h e  f low and ponding of s u r f a c e  water caused by t h e  t ak ing ,  

and t h e  in tended use of t h e  DOT a s  demonstrated by the  p r o j e c t  

p l ans  which the  DOT o f f e r e d  i n  evidence.  ( D O T ' S  Exhib i t s  #3 

and # 4  s e p a r a t e l y  packaged by the  Clerk of t h e  t r i a l  c o u r t  i n  a  

brown r o l l . )  Both wi tnes ses  a l s o  t e s t i f i e d  t o  t h e  c o s t s  

involved t o  cu re  those  damages. Mr. Cupp opined t h a t  t h e  

b u f f e r  t h a t  had been taken by the  DOT was important  t o  t h e  



c o u r s e s  and  t h a t  t h e  c o u r s e s  had b e e n  s u b s t a n t i a l l y  damaged a s  

a  r e s u l t  o f  t h e  e l i m i n a t i o n  o f  t h e  b u f f e r .  ( R .  2 0 7 ) .  Mr. Cupp 

t e s t i f i e d  i n  d e t a i l  a s  t o  h i s  p r o p o s e d  m o d i f i c a t i o n s  o f  t h e  

g o l f  c o u r s e s  and  t h a t  h e  was a t t e m p t i n g  t o  p u t  i m p o r t a n t  

a s p e c t s  o f  s i g h t ,  s e c l u s i o n  and  c o n t a i n m e n t  which  had  been  l o s t  

b e c a u s e  o f  t h e  t a k i n g  back  i n t o  t h e  c o u r s e s .  ( R .  2 1 5 ) .  Mr. 

S e a r c y  who had examined  t h e  DOT c o n s t r u c t i o n  p l a n s  t o  d e t e r m i n e  

t h e  p r e c i s e  i n t e n d e d  u s e  o f  t h e  p r o p e r t y  t a k e n  t e s t i f i e d  t h a t  

t h e  DOT c o n s t r u c t i o n  o f  a n  e l e v a t e d  b i k e  p a t h  on p a r t  o f  t h e  

a c q u i r e d  r i g h t - o f  -way a b o v e  t h e  r e m a i n i n g  g o l f  c o u r s e s  changed  

t h e  f l o w  o f  w a t e r  and was t h e  c a u s e  o f  d r a i n a g e  damages  t o  t h e  

g o l f  c o u r s e s ,  and  S e a r c y  o p i n e d  t h a t  i n  o r d e r  t o  c u r e  t h e  

d r a i n a g e  p rob l em it was n e c e s s a r y  t o  make d r a i n a g e  

m o d i f i c a t i o n s  t o  t h e  c o u r s e s .  ( R .  313-3151. ~ r .  ~ e a r c y  

u n q u e s t i o n a b l y  t e s t i f i e d  t h a t  i t  would have  been  u n n e c e s s a r y  t o  

u n d e r t a k e  a n y  o f  t h o s e  m o d i f i c a t i o n s  which  h e  p r o p o s e d  i f  t h e  

t a k i n g  and p r o p o s e d  u s e  and c h a n g e  o f  t h e  f l o w  o f  s u r f a c e  w a t e r  

on t h e  r e m a i n i n g  g o l f  c o u r s e s  had  n o t  o c c u r r e d .  ( R .  7 0 6 ) .  

I n  a d d i t i o n  t o  F r enchman ' s  own w i t n e s s e s ,  t h e  DOT g o l f  

c o u r s e  a r c h i t e c t ,  B i l l  W a t t s ,  a n d  t h e  DOT d r a i n a g e  e n g i n e e r ,  

John  A d a i r ,  a l s o  t e s t i f i e d  a s  t o  c o s t s  t o  r e s t o r e  t h e  p r o p e r t y  

t o  t h e  c o n d i t i o n  i t  was i n  p r i o r  t o  t h e  t a k i n g .  I n  t h i s  

r e g a r d ,  W a t t s  t e s t i f i e d  t h a t  t h e  g o l f  c o u r s e s  had  been  damaged 

b e c a u s e  a f t e r  t h e  t a k i n g  t h e y  were c l o s e r  t o  t h e  roadway a n d  

t h e r e  was no l o n g e r  a n y t h i n g  t o  b l o c k  t h e  v i ew  o f  t h e  t r a f f i c  

on A l t e r n a t e  A-I-A.  ( R .  456-458) .  Mr. W a t t s '  r ecommenda t ion  

was t h a t  h e d g e s ,  t r ees  and  a  c y p r e s s  f e n c e  be  u s e d  t o  c u r e  t h e  



p r o b l e m .  (R.  460 -461 ,  4 8 3 - 4 8 4 ) .  Mr. Watts a l s o  t e s t i f i e d  t o  

t h e  n e c e s s i t y  a n d  c o s t s  f o r  m o v i n g  t h e  g r e e n  f o r  h o l e  4  n o r t h  

a n d  a c a n a l  t o  t h e  eas t  a n d  f o r  m o v i n g  a g o l f  c a r t  p a t h .  ( R .  

480-481 ,  4 9 1 - 4 9 2 ) ,  a s  wel l  a s  t o  t h e  c o s t s  o f  h i s  o t h e r  

p roposa l s  t o  r e s t o r e  t h e  b u f f e r  t a k e n .  (R. 4 7 9 - 4 8 4 ) .  D u r i n g  

t h e  c o u r s e  o f  h i s  t e s t i m o n y ,  Mr. A d a i r  t e s t i f i e d  a s  t o  d r a i n a g e  

c o s t s  d u e  t o  t h e  t a k i n g .  (R.  5 9 1 - 5 9 2 ) .  A d d i t i o n a l l y ,  t h e  DOT 

o f f e r e d  a t  t r i a l  t h e  t e s t i m o n y  o f  Roy Rood,  a r e g i s t e r e d  

l a n d s c a p e  a r c h i t e c t ,  c o n t r a c t o r  a n d  n u r s e r y m a n ,  who h a d  d o n e  

s u b s t a n t i a l  work  o n  g o l f  c o u r s e s .  (R.  6 4 5 - 6 4 7 ) .  Mr. Rood 

t e s t i f i e d  t h a t  t h e  b u f f e r  w h i c h  w a s  t a k e n  c o n t a i n e d  s e v e r a l  

h u n d r e d s  a n d  p e r h a p s  e v e n  a t h o u s a n d  t r ee s ,  a n d  t h a t  t h e  b u f f e r  

t a k e n  was a " g r e a t  b u f f e r " .  (R.  6 6 9 - 6 7 0 ) .  Mr. Rood f u r t h e r  

t e s t i f i e d  t h e r e  was now a r e a l  p r o b l e m  i n  t h e  s e n s e  o f  n o t  

h a v i n g  t h a t  s t r i p  o f  b u f f e r  a n y m o r e .  (R.  6 7 0 ) .  A d d i t i o n a l l y ,  

Mr. Rood ,  t h e  DOT'S own w i t n e s s ,  c o n f i r m e d  t h a t  t h e  b e r m i n g  

m e t h o d  p r o p o s e d  b y  R o b e r t  Cupp a s  a s u b s t i t u t e  b u f f e r  was a 

b e t t e r  m e t h o d  t h a n  t h e  o l e a n d e r  h e d g e  p r o p o s e d  b y  Mr. Watts. 

(R.  6 7 8 - 6 7 9 ) .  Mr. Rood was a l s o  a s k e d  w h e t h e r  or n o t  Mr. 

C u p p ' s  p r o p o s a l  w o u l d  c o m p l e t e l y  replace t h e  l o s s  o f  t h e  

1 0 0 - f o o t  s t r i p  o f  b u f f e r  w i t h  t h e  p l a n t i n g s  o n  i t ,  a n d  h e  

r e p l i e d  t h a t  o n l y  some p a r t  o f  t h e  b u f f e r  w o u l d  b e  r e p l a c e d  a n d  

t h a t  t h e  b u f f e r  w o u l d  n o t  b e  r e p l a c e d  i n  t h e  same way a s  

b e f o r e .  (R.  658 -661  1. 

I n  a d d i t i o n  t o  t h e  f o r e g o i n g  t e s t i m o n y ,  DOT a l s o  c a l l e d  t o  

t e s t i f y  a t  t r i a l  Mr. J o h n  Hagan ,  a r e a l  e s t a t e  a p p r a i s e r .  Mr. 

Hagan  s t a t e d  t h a t  t h e  t r ees  l y i n g  w i t h i n  t h e  r i g h t - o f - w a y  



s e r v e d  as a b u f f e r  b e t w e e n  t h e  roadway a n d  t h e  g o l f  c o u r s e s .  

(R.  5 5 1 ) .  Mr. Hagan f u r t h e r  a c k n o w l e d g e d  t h a t  h e  had  n e v e r  

made a n  a p p r a i s a l  b e f o r e  r e g a r d i n g  damages  t o  a  g o l f  c o u r s e  a s  

a r e s u l t  o f  t r e e s  b e i n g  t a k e n  a n d  t h a t  t h i s  was a  u n i q u e  c a s e  

f r o m  t h e  s t a n d p o i n t  o f  t h i s  p r o p e r t y .  (R. 5 5 1 - 5 5 2 ) .  It was 

a d d i t i o n a l l y  a d m i t t e d  by  Mr. Hagan t h a t  h e  had c o n t a c t e d  B i l l  

Watts t o  see w h e t h e r  o r  n o t  t h e r e  m i g h t  b e  some c o s t  t o  cure 

damages  t o  t h e  g o l f  c o u r s e s  w h i c h  n e e d e d  t o  b e  m i t i g a t e d  a n d  

t h a t  i n  r e s p o n s e  t o  h i s  r e q u e s t  h e  r e c e i v e d  a l e t t e r  d a t e d  

A p r i l  1 4 ,  1 9 8 1 ,  c o n t a i n i n g  Watts 's  es t imate  w i t h  r e g a r d  t o  

c o s t s  t o  c u r e  t h e  g o l f  c o u r s e s .  (R. 5 5 2 ) .  A t  t r i a l ,  W a t t s  

t e s t i f i e d  t o  t h o s e  c o s t  t o  cure estimates. (R.  4 8 0 - 4 8 4 ) .  Mr. 

Hagan a d d i t i o n a l l y  a d m i t t e d  d u r i n g  t h e  c o u r s e  o f  h i s  t e s t i m o n y  

t h a t  h e  d i d  n o t  d o  a n  a p p r a i s a l  o f  s e v e r a n c e  damages  t o  t h e  

g o l f  c o u r s e  i m p r o v e m e n t s  t o  t h e  l a n d  b e c a u s e  t h a t  was n o t  

w i t h i n  t h e  s c o p e  o f  h i s  a s s i g n m e n t  by  t h e  DOT. (R. 5 4 6 ) .  

T h e r e f o r e ,  b a s e d  upon t h e  u n d i s p u t e d  f a c t s  i n  t h e  r e c o r d  b e f o r e  

t h e  C o u r t ,  i t  is  c l e a r  t h a t  Mr. Hagan d i d  n o t  e v e n  a t t e m p t  t o  

make a n  a p p r a i s a l  o f  s e v e r a n c e  damages  a s  t o  t h e  g o l f  c o u r s e  

i m p r o v e m e n t s ,  b u t  n o n e t h e l e s s ,  r e q u e s t e d  and  r e c e i v e d  f r o m  Mr. 

W a t t s  c o s t  t o  c u r e  e s t i m a t e s  f o r  damages  t o  t h e  g o l f  c o u r s e s ,  

which  e s t i m a t e s  were t e s t i f i e d  t o  a t  t r i a l  b y  Mr. W a t t s .  

A c c o r d i n g l y ,  Mr. H o l d e n ' s  t e s t i m o n y ,  a s  c i t e d  i n  d e t a i l  a b o v e  

was u n d i s p u t e d  i n  terms o f  t h e  a p p r a i s a l  m e t h o d o l o g y  employed  

by  Mr. Holden t o  a r r i v e  a t  t h e  damages  t o  t h e  r e m a i n d e r  

p r o p e r t y .  



Based  upon t h e  t e s t i m o n y  a d d u c e d  a t  t r i a l  by  t h e  DOT a s  

well a s  Frenchman,  t h e  u n d i s p u t e d  e v i d e n c e  showed t h a t  t h e  g o l f  

c o u r s e s  had  b e e n  damaged a s  a  r e s u l t  o f  t h e  t a k i n g  i n  t h i s  

c a s e .  F u r t h e r m o r e ,  t h e  u n d i s p u t e d  e v i d e n c e  was t h a t  t h e  

p r o p o s a l s  t o  c u r e  t h e  damage,  b o t h  b y  Frenchman a n d  t h e  DOT, 

would  n o t  e n h a n c e  t h e  v a l u e  o f  t h e  p r o p e r t y ,  n o r  c o u l d  t h o s e  

p r o p o s a l s  c o m p l e t e l y  r e s t o r e  t h e  p r o p e r t y  t o  t h e  c o n d i t i o n  i t  

was  i n  p r i o r  t o  t h e  t a k i n g .  I n  f a c t ,  i n  h i s  o p e n i n g  s t a t e m e n t  

t o  t h e  j u r y ,  c o u n s e l  f o r  t h e  DOT a c k n o w l e d g e d  wha t  a  f i n e  g o l f  

c o u r s e  F r e n c h m a n ' s  C r e e k  was a n d  s t a t e d  t o  t h e  j u r y  t h a t  t h e r e  

was  n o t h i n g  t h a t  c o u l d  be b u i l t  t h a t  would  t o t a l l y  e l i m i n a t e  

t h e  p r o b l e m  w h i c h  was  c a u s e d  b y  t h e  t a k i n g .  ( R .  7 9 - 8 0 ) .  

C o u n s e l  f o r  t h e  DOT a r g u e d  t o  t h e  j u r y  t h a t  wha t  was p r o p o s e d  

by DOT was a t  l e a s t  a s  a d e q u a t e  a s  w h a t  was  p r o p o s e d  b y  

Frenchman and  was  s a t i s f a c t o r y  and  i n  c h a r a c t e r  w i t h  t h e  g o l f  

c o u r s e s .  ( R .  7 9 - 8 0 ) .  Based  upon t h e  f o r e g o i n g  e v i d e n c e ,  t h e  

j u r y  r e t u r n e d  i ts  v e r d i c t  i n  f a v o r  o f  Frenchman f o r  $190 ,000 .  

D e s p i t e  t h e  f o r e g o i n g ,  t h e  F o u r t h  D i s t r i c t  o v e r t u r n e d  t h e  

j u r y  a w a r d  b y  r e v e r s i n g  t h e  F i n a l  Judgment  on  t h e  b a s i s  t h a t  a n  

i m p r o p e r  v a l u a t i o n  a p p r o a c h  had  b e e n  u s e d  b e c a u s e  Frenchman d i d  

n o t  f i r s t  p r e s e n t  e v i d e n c e  t h a t  i t  had  s u s t a i n e d  s e v e r a n c e  

damages  by s h o w i n g  t h e  r e d u c t i o n  i n  v a l u e  o f  t h e  r e m a i n d e r  

p r o p e r t y  t h r o u g h  c o m p a r i s o n  o f  t h e  b e f o r e  a n d  a f t e r  t a k i n g  f a i r  

m a r k e t  v a l u e  o f  t h e  p r o p e r t y .  

Frenchman r e s p e c t f u l l y  s u b m i t s  t h a t  t h e  F o u r t h  D i s t r i c t ' s  

r u l i n g  a s  t o  t h e  n e c e s s i t y  o f  f i r s t  s h o w i n g  s e v e r a n c e  damages  

b y  d e m o n s t r a t i n g  t h e  r e d u c t i o n  i n  v a l u e  o f  t h e  r e m a i n d e r  



p r o p e r t y  t h r o u g h  c o m p a r i s o n  o f  t h e  p r e - c o n d e m n a t i o n  a n d  

p o s t - c o n d e m n a t i o n  f a i r  m a r k e t  v a l u e  o f  t h e  p r o p e r t y  b e f o r e  c o s t  

t o  c u r e  d a m a g e s  w o u l d  b e  a l l o w e d  c l e a r l y  c o n f l i c t s  w i t h  t h e  

p r i o r  d e c i s i o n s  o f  t h i s  C o u r t  d e a l i n g  w i t h  a p r o p e r t y  o w n e r ' s  

e n t i t l e m e n t  t o  f u l l  c o m p e n s a t i o n .  I n  t h a t  r e g a r d ,  t h i s  C o u r t  

h a s  h e l d  i n  t h e  l a n d m a r k  case o f  J a c k s o n v i l l e  E x p r e s s w a y  

A u t h o r i t y  v .  H e n r y  G .  D u P r e e  Corrlpany, 1 0 8  S o .  2d 289 ( F l a .  

1 9 5 8 ) ,  t h a t  f u l l  c o m p e n s a t i o n  i n c l u d e s  c o m p e n s a t i o n  f o r  d a m a g e s  

t o  r e m a i n i n g  l a n d s .  - I d .  a t  292 .  T h i s  C o u r t  a l s o  r u l e d  t h a t  

a l t h o u g h  f a i r  m a r k e t  v a l u e  is  a n  i m p o r t a n t  e l e m e n t  i n  t h e  

c o m p e n s a t i o n  f o r m u l a ,  i t  is  n o t  a n  e x c l u s i v e  s t a n d a r d  i n  

F l o r i d a ,  b u t  r a t h e r ,  i s  m e r e l y  a t o o l  t o  a s s i s t  i n  d e t e r m i n i n g  

w h a t  is  f u l l  or  j u s t  c o m p e n s a t i o n .  - I d .  a t  291 .  T h i s  C o u r t  w e n t  

o n  t o  s t a t e  t h a t  f u l l  c o m p e n s a t i o n  is  g u a r a n t e e d  b y  t h e  

C o n s t i t u t i o n  t o  t h o s e  w h o s e  p r o p e r t y  is d i v e s t e d  f r o m  t h e m  b y  

e m i n e n t  d o m a i n ,  t h e  t h e o r y  a n d  p u r p o s e  o f  t h a t  g u a r a n t e e  b e i n g  

t h a t  t h e  o w n e r  s h a l l  b e  made  w h o l e  s o  f a r  a s  p o s s i b l e  a n d  

p r a c t i c a b l e .  - I d .  a t  292.  I n  t h e  c o n t e x t  o f  t h e  D u P r e e  case,  

t h e  C o u r t ,  i n  a l l o w i n g  a claim f o r  m o v i n g  e x p e n s e s  c a u s e d  b y  a 

t a k i n g ,  n o t e d  t h a t  t h e  w e i g h t  o f  a u t h o r i t y  i n  t h e  U n i t e d  S t a t e s  

w o u l d  b e  a g a i n s t  t h e  a w a r d  o f  s u c h  e x p e n s e s  b e c a u s e  s u c h  co s t s  

h a v e  n o  b e a r i n g  o n  t h e  f a i r  m a r k e t  v a l u e  o f  t h e  p r o p e r t y .  - I d .  

a t  291 -292 .  H o w e v e r ,  i n  r e f u s i n g  t o  f o l l o w  s u c h  a v i e w ,  t h e  

C o u r t  s t a t e d  t h a t  u n d e r  t h e  f u l l  c o m p e n s a t i o n  g u a r a n t e e  o f  t h e  

F l o r i d a  C o n s t i t u t i o n ,  a l a n d o w n e r  was e n t i t l e d  t o  c o l l e c t  s u c h  

e x p e n s e s  b e c a u s e  t h e  t h e o r y  a n d  s p i r i t  o f  s u c h  a g u a r a n t e e  

r e q u i r e s  a p r a c t i c a l  a t tempt  t o  make  t h e  o w n e r  w h o l e .  



In addition to the DuPree decision, in Dade County v. 

General Waterworks Corporation, 267 So. 2d 633 (Fla. 1972), 

this Court held that the proper valuation method or methods for 

any given condemnation case are inextricably bound up with the 

particular circumstances of the case. - Id. at 639. The Court 

further stated that whatever valuation method is chosen, the 

litigants and the trial court should bear in mind that the 

objective is full compensation to the property owners and that 

all valuation methods are only tools to this end. - Id. at 641. 

The Court again noted, as it did in the DuPree case, that fair 

market value has been rejected on those occasions when it has 

not led to an accurate determination of full compensation. Id. 

at 641. In further commenting upon the requirements of full 

compensation, this Court stated in Meyers v. City of Daytona 

Beach, 30 So. 2d 354 (Fla. 1947) that full compensation means 

nothing less than payment for that of which the property owner 

is being deprived. - Id. at 355. The same sentiment was echoed 

by this Court in State Road Department v. Chicone, 158 So. 2d 

753 (Fla. 1963) when this Court noted that just compensation 

for the taking of property must be determined by equitable 

principles and that its measure varies with the facts. - Id. at 

Upon analyzing the decisions of this Court dealing with a 

property owner's entitlement to full compensation, it is clear 

that the trial court was correct in allowing the jury to 

determine the amount of damages to Frenchman's remainder 

property caused by the taking. In that regard, the undisputed 



e v i d e n c e  a t  t r i a l  showed t h a t  Frenchman h a d  b e e n  d e p r i v e d  o f  

t h e  b u f f e r  w h i c h  e x i s t e d  p r i o r  t o  t h e  t a k i n g  a n d  t h a t  a s  a  

r e s u l t  o f  t h e  t a k i n g  o f  t h a t  b u f f e r ,  t h e  g o l f  c o u r s e s  had  b e e n  

damaged.  The e v i d e n c e  f u r t h e r  showed t h a t  w h a t  Frenchman was 

a t t e m p t i n g  t o  d o ,  a s  best i t  c o u l d ,  was  t o  r e s t o r e  t h e  g o l f  

c o u r s e s  t o  t h e  c o n d i t i o n  t h e y  were i n  p r i o r  t o  t h e  t a k i n g  b y  

b u i l d i n g  a  s u b s t i t u t e  b u f f e r  a t  c e r t a i n  p o i n t s  a l o n g  t h e  g o l f  

c o u r s e s ,  by  m a k i n g  p h y s i c a l  m o d i f i c a t i o n s  t o  t h e  g o l f  c o u r s e s  

w h e r e  n e c e s s a r y  a n d  by making  d r a i n a g e  m o d i f i c a t i o n s  t o  t h e  

g o l f  c o u r s e s  t o  c o r r e c t  t h e  p r o b l e m s  c a u s e d  b y  t h e  t a k i n g  a n d  

t h e  u s e  t o  w h i c h  t h e  DOT i n t e n d e d  t o  p u t  t h e  l a n d  t a k e n ,  

i n c l u d i n g  a n  e x t r a  two l a n e s  o f  t r a f f i c  a n d  a n  e l e v a t e d  b i k e  

p a t h .  The e v i d e n c e  was  u n d i s p u t e d  t h a t  t h o s e  g o l f  c o u r s e  

m o d i f i c a t i o n s  would  n o t  c a u s e  a n y  e n h a n c e m e n t  t o  t h e  g o l f  

c o u r s e s  a f t e r  t h e  t a k i n g .  

Frenchman would  r e s p e c t f u l l y  p o i n t  o u t  t o  t h i s  C o u r t  t h a t  

t h e  f a c t  t h a t  t h e  g o l f  c o u r s e s ,  e v e n  w i t h  t h e  p r o p o s e d  

s u b s t i t u t e  b u f f e r  would  n o t  b e  a s  good  a s  b e f o r e  t h e  t a k i n g  a n d  

t h e r e f o r e  n o t  e n h a n c e d  i n  v a l u e  is  c r u c i a l  t o  t h e  e n t i r e  

p h i l o s o p h i c a l  u n d e r p i n n i n g  o f  t h e  Frenchman a r g u m e n t .  I f  i t  

c a n  be e s t a b l i s h e d  t h a t  a  l a n d o w n e r  w i l l  n o t  r e a p  a  w i n d f a l l  

b e n e f i t  a t  t h e  e x p e n s e  o f  t h e  S t a t e  b u t  r a t h e r  w i l l  h a v e  

e f f e c t e d  a  r e a s o n a b l e  c u r e  t o  damage c r e a t e d  b y  t h e  t a k i n g ,  

t h e n  t o  h o l d  t h e  l a n d o w n e r  t o  a n  i m p o s s i b l e  o r  u n r e a l i s t i c  

a p p r a i s a l  m e t h o d o l o g y  is  i m p r o p e r  a n d  d e p r i v e s  t h e  l a n d o w n e r  o f  

c o m p e n s a t i o n  t o  w h i c h  h e  is  e n t i t l e d  u n d e r  t h e  F l o r i d a  

C o n s t i t u t i o n  a n d  F l o r i d a  S t a t u t e s .  



Further suppor t  fo r  Frenchman's e n t i t l e m e n t  t o  r ece ive  

compensation f o r  damages t o  t h e  remainder p rope r ty  i s  found i n  

§73.071(3) ( b ) ,  F la .  S t a t .  (1983) which provides  t h a t :  

( 3 )  The jury s h a l l  determine s o l e l y  t h e  
amount of compensation t o  be pa id ,  which 
compensation s h a l l  inc lude :  

( a )  The va lue  of t h e  p rope r ty  sought t o  
be app rop r i a t ed ;  

( b )  Where l e s s  than  t h e  e n t i r e  p rope r ty  
is  sought t o  be app rop r i a t ed ,  any damages t o  
t h e  remainder caused by t h e  t a k i n g ,  . . . 

(emphasis s u p p l i e d ) .  

A s  can be seen by review of § 7 3 . 0 7 1 ( 3 ) ( b )  t h e r e  is  no 

l i m i t a t i o n  contained wi th in  t h e  express  words of t h e  s t a t u t e  

whereby a  p roper ty  owner can only recover damages r ep re sen t ing  

t h e  c o s t  of r e s t o r i n g  t h e  p rope r ty  t o  t h e  cond i t i on  e x i s t i n g  

before  t h e  t ak ing  i f  evidence i s  f i r s t  p resen ted  t h a t  those  

c o s t s  do not  exceed t h e  r educ t ion  i n  t h e  f a i r  market va lue  of 

t h e  proper ty  caused by t h e  t ak ing .  To t h e  c o n t r a r y ,  

§ 7 3 . 0 7 1 ( 3 ) ( b )  s p e c i f i c a l l y  s t a t e s  t h a t  t h e  compensation s h a l l  

inc lude  any damages t o  t h e  remainder. 

Never the less ,  t h e  D i s t r i c t  Court concludes t h a t  t h e  c o s t  

approach could have and should have been used i n  t h i s  case  t o  

f i r s t  e s t a b l i s h  severance damage a s  a  p r e d i c a t e  t o  p u t t i n g  on 

test imony of c o s t  t o  cure  damage. 

The D i s t r i c t  Court s t a t e s  on page 4 of i ts  Opinion, " the  

o b j e c t  of t h e  [ c o s t ]  approach is  t o  determine t h e  c o s t  of 

producing a  s u b s t i t u t e  p roper ty  w i t h  t h e  same u t i l i t y  a s  t h e  

p rope r ty  being va lua ted .  " ( A .  4 1. (emphasis s u p p l i e d ) .  I t  is  



r e s p e c t f u l l y  s u b m i t t e d  t h a t  i t  i s  s e l f - e v i d e n t  t h a t  i t  i s  

i m p o s s i b l e  t o  t a k e  a n d  d e s t r o y  1 0 0  f e e t  o f  d e n s e  a n d  l u s h  

v e g e t a t i v e  b u f f e r  which  is  c o n t i g u o u s  t o  t h e  p l a y i n g  a r e a  o f  a  

g o l f  c o u r s e  a n d  h a v e  a  s u b s t i t u t e  p r o p e r t y  w i t h  t h e  same 

u t i l i t y  w i t h o u t  c r e a t i n g  a n o t h e r  1 0 0 - f o o t  w i d e  v e g e t a t i v e  

b u f f e r  on  t h e  r e m a i n i n g  g o l f  c o u r s e  w h i c h  would  r e q u i r e  t h e  

c o m p l e t e  r e d e s i g n  o f  t h e  e x i s t i n g  g o l f  c o u r s e s .  The o n l y  

r e a s o n a b l e  a n d  a p p r o p r i a t e  me thod  o f  d e t e r m i n i n g  damage t o  t h e  

r e m a i n d e r  g o l f  c o u r s e s  was b y  d e t e r m i n i n g  how much i t  would 

c o s t  t o  p u t  i n  a  s u b s t i t u t e  b u f f e r  t h a t  d i d  n o t  r e q u i r e  moving  

t h e  g o l f  c o u r s e s  ( f a i r w a y s ,  t e e s ,  g r e e n s )  1 0 0  f e e t  t o  t h e  

e a s t .  Any c o n c e r n  t h a t  t h e  D i s t r i c t  C o u r t  o r  t h e  DOT m i g h t  

h a v e  t h a t  t h e  r e m a i n d e r  o f  t h e  g o l f  c o u r s e  m i g h t  b e  e n h a n c e d  b y  

u s e  o f  t h e  c o s t  t o  c u r e  me thod  o f  a s s e s s i n g  damages  h a s  b e e n  

d e a l t  w i t h  by  t h e  numerous  r e f e r e n c e s  t o  t h e  r e c o r d  w h i c h  show 

t h a t  b o t h  t h e  DOT a n d  t h e  l a n d o w n e r  a g r e e d  t h a t  a  s u b s t i t u t e  

b u f f e r  would  n o t  make t h e  r e m a i n i n g  g o l f  c o u r s e  b e t t e r  o r  e v e n  

a s  good a s  i t  was b e f o r e  t h e  o r i g i n a l  b u f f e r  was t a k e n  a n d  

d e s t r o y e d .  I n  s h o r t ,  i t  was shown a t  t r i a l  t h a t  t h e  l a n d o w n e r  

would  n o t  b e  t h e  b e n e f i c i a r y  o f  a  w i n d f a l l  b y  u s e  o f  t h e  c o s t  

t o  c u r e  method o f  d e t e r m i n i n g  damages .  

I n  a d d i t i o n  t o  t h e  f o r e g o i n g  r e a s o n s  w h i c h  c l e a r l y  s u p p o r t  

F r e n c h m a n ' s  p o s i t i o n ,  i t  is  a l s o  r e s p e c t f u l l y  s u b m i t t e d  t o  t h e  

C o u r t  t h a t  common s e n s e  a n d  f a i r  p l a y  r e q u i r e  t h a t  t h e  DOT b e  

r e s p o n s i b l e  f o r  p a y i n g  t h e  damages  a s s e s s e d  by t h e  j u r y .  I n  

t h a t  r e g a r d ,  t h e  e v i d e n c e  p r o d u c e d  a t  t r i a l  b y  b o t h  p a r t i e s ,  a s  

s e t  f o r t h  i n  d e t a i l  a b o v e ,  c l e a r l y  d e m o n s t r a t e d  t h a t  t h e  b u f f e r  



t o  t h e  g o l f  c o u r s e s  had  b e e n  removed a n d  t h a t  i t  would  b e  

n e c e s s a r y  t o  i n c u r  c o s t s  t o  p r o v i d e  a  s u b s t i t u t e  b u f f e r  t o  c u r e  

t h e  damage t o  t h e  g o l f  c o u r s e s .  The DOT s h o u l d  n o t  now b e  

a l l o w e d  t o  m a i n t a i n  a  p o s i t i o n  c o n t r a r y  t o  t h a t  p r o p o s i t i o n  b y  

u r g i n g  t h a t  Frenchman d i d  n o t  employ  a  c o r r e c t  v a l u a t i o n  method 

when, d u e  t o  t h e  u n i q u e n e s s  o f  t h e  t a k i n g  i t s e l f ,  Frenchman 

employed  t h e  o n l y  r e a s o n a b l e  v a l u a t i o n  method  u n d e r  t h e  

c i r c u m s t a n c e s .  

I n  t h e  c a s e  a t  b a r ,  i t  was  u n c o n t r o v e r t e d  t h a t  Frenchman 

h a d  b e e n  d e p r i v e d  o f  t h e  b u f f e r  w h i c h  p r o t e c t e d  t h e  g o l f  

c o u r s e s  a n d  p r o v i d e d  i t  w i t h  a e s t h e t i c  v a l u e ,  s e r e n i t y  a n d  

f u n c t i o n a l  a t t r i b u t e s .  Even c o u n s e l  f o r  DOT, i n  h i s  o p e n i n g  

s t a t e m e n t ,  t o l d  t h e  j u r y  t h a t  t h e r e  was n o t h i n g  t h a t  c o u l d  b e  

b u i l t  t o  r e p l a c e  t h e  b u f f e r  t h a t  would  t o t a l l y  e l i m i n a t e  t h e  

p r o b l e m  c a u s e d  by t h e  t a k i n g .  ( R .  8 0 ) .  The F o u r t h  D i s t r i c t ' s  

d e c i s i o n ,  i n  l i g h t  o f  t h e  r e c o r d  b e f o r e  i t ,  c l e a r l y  c o n t r a v e n e s  

t h i s  C o u r t ' s  r e q u i r e m e n t  t h a t  a  p r o p e r t y  owner  b e  a w a r d e d  

payment  f o r  t h a t  o f  w h i c h  h e  h a s  b e e n  d e p r i v e d ,  p a r t i c u l a r l y  

b e c a u s e  t h e  t e s t i m o n y  was  u n c o n t r a d i c t e d  t h a t  t h e  s u b s t i t u t e  

b u f f e r  would  i n  no  way e n h a n c e  t h e  v a l u e  o f  t h e  g o l f  c o u r s e s .  

FRENCHMAN WAS ENTITLED TO RECOVER DAMAGES TO I T S  
REMAINDER PROPERTY FOR LOSS OF VIEW, PRIVACY, 
SECLUSION AND AESTHETICS CAUSED BY THE TAKING-.  

A t  t r i a l ,  Frenchman b a s e d  i t s  c l a i m  f o r  damages  t o  t h e  g o l f  

c o u r s e s  p r i m a r i l y  upon a  l o s s  o f  v i e w ,  p r i v a c y ,  s e c l u s i o n  

a e s t h e t i c s  and  d r a i n a g e  i m p a i r m e n t  a s  a  r e s u l t  o f  t h e  t a k i n g .  

Frenchman a l s o  b a s e d  i t s  c l a i m  f o r  damages  upon i t s  g o l f  c o u r s e  



a r c h i t e c t ' s  t e s t i m o n y  t h a t  t h e  s t r a t e g i c  v a l u e  a n d  m a i n t e n a n c e  

a s p e c t s  o f  t h e  g o l f  c o u r s e s  had  b e e n  a d v e r s e l y  a f f e c t e d  b y  t h e  

t a k i n g  and  upon i ts  a p p r a i s e r ' s  t e s t i m o n y  t h a t  b u i l d i n g  o f  a  

s u b s t i t u t e  b u f f e r  was n e c e s s a r y  f o r  s a f e t y  r e a s o n s  i n  o r d e r  t o  

k e e p  g o l f  b a l l s  f r o m  g o i n g  o f f  t h e  c o u r s e  o n t o  e i t h e r  t h e  

b i c y c l e  p a t h  b e i n g  b u i l t  b y  DOT o r  upon t h e  roadway  b e i n g  

w i d e n e d .  (R. 207,  268-273,  1 7 0 ) .  The F o u r t h  D i s t r i c t  

c o m p l e t e l y  i g n o r e d  F r e n c h m a n ' s  t e s t i m o n y  r e l a t i n g  t o  t h e  

a d v e r s e  a f f e c t s  o f  t h e  t a k i n g  upon t h e  s a f e t y ,  s t r a t e g i c  v a l u e  

a n d  m a i n t e n a n c e  a s p e c t s  o f  t h e  g o l f  c o u r s e s  b u t  i n s t e a d  f o c u s e d  

upon F r e n c h m a n ' s  e n t i t l e m e n t  t o  c o l l e c t  damages  f o r  l o s s  o f  

v i e w ,  p r i v a c y ,  s e c l u s i o n ,  a e s t h e t i c s  a n d  f o r  d r a i n a g e  

c o m p e n s a t  i o n .  

I n  t h e  body o f  i t s  O p i n i o n ,  t h e  F o u r t h  D i s t r i c t  a p p e a r s  t o  

r e l y  upon t h r e e  g r o u n d s  f o r  i t s  h o l d i n g  t h a t  Frenchman was n o t  

e n t i t l e d  t o  c o l l e c t  damages  f o r  l o s s  o f  v i e w ,  p r i v a c y ,  

s e c l u s i o n  a n d  a e s t h e t i c s .  The C o u r t  f i r s t  b a s e s  i t s  O p i n i o n  o n  

t h e  f a c t  t h a t  b e c a u s e  t h e  r e m a i n d e r  p r o p e r t y  was b e i n g  u s e d  a s  

a r e c r e a t i o n a l  f a c i l i t y ,  damages  t o  t h e  r e m a i n d e r  p r o p e r t y  were 

n o n c o m p e n s a b l e .  I n  t h a t  r e g a r d ,  t h e  C o u r t  s t a t e s  on  p a g e  6  o f  

i t s  O p i n i o n ,  t h a t  " a  t a k i n g  o f  p a r t  o f  a  p r o p e r t y  t h a t  b r i n g s  

h e a v y  t r a f f i c  t o  t h e  v e r y  w a l l s  o f  a  c h u r c h  o r  s c h o o l  l o c a t e d  

o n  t h e  r e m a i n d e r  o f  t h e  same p r o p e r t y  may c o n s t i t u t e  a  t a k i n g  

o f  t h e  r e m a i n d e r  o r  a  p o r t i o n  t h e r e o f ;  a  s i m i l a r  t a k i n g  w h e r e  

a r e c r e a t i o n a l  f a c i l i t y  o c c u p i e s  t h e  p r o p e r t y  d o e s  n o t  h a v e  t h e  

same l e g a l  e f f e c t . "  ( A .  6 ) .  



The e f f e c t  of t h e  Fourth D i s t r i c t ' s  r u l i n g  is t o  deny t h e  

f u l l  compensation awarded by t h e  jury  t o  Frenchman because a  

golf  course  f a c i l i t y  occupied t he  p rope r ty  a s  opposed t o  a  

church o r  s choo l .  In a r t i c u l a t i n g  such a  dichotomy t h e  Court 

t r a n s g r e s s e d  t h e  requirements  of Ar t .  X I  S 6 ( a ) ,  F la .  Const. 

which s t a t e s  t h a t :  

No p r i v a t e  p rope r ty  s h a l l  be taken except  
f o r  a  p u b l i c  purpose and with f u l l  
compensation t h e r e f o r  p a i d  t o  each owner or  
secured  by d e p o s i t  i n  t h e  r e g i s t r y  of t h e  
c o u r t  and B v a i l a b l e  t o  t h e  owner. 

(emphasis s u p p l i e d ) .  

Based upon t h e  Fourth ~ i s t r i c t ' s  c o n s t r u c t i o n  of t h e  

C o n s t i t u t i o n a l  requirement of f u l l  compensation, p rope r ty  

owners a r e  now t r e a t e d  d i f f e r e n t l y ,  according t o  t h e  use made 

of t h e  remainder p rope r ty .  S t a t ed  ano ther  way, t h e  S t a t e  i s  

ob l iged  t o  pay i f  you pray but  no t  i f  you p lay .  S t a t e d  s t i l l  

ano ther  way, t h e  S t a t e  is ob l iged  t o  r e s p e c t  t h e  p r ivacy  and 

t r a n q u i l i t y  of persons  who a t t e n d  church more than  t h e  p r ivacy  

and t r a n q u i l i t y  of persons  who want t o  p l ay  g o l f .  Once it  has  

been e s t a b l i s h e d ,  a s  i t  unquest ionably  has  been i n  t h e  record 

i n  t h i s  c a s e  t h a t  p r ivacy ,  t r a n q u i l i t y ,  s e c l u s i o n  and 

a e s t h e t i c s  a r e  important  and i n t e g r a l  a s p e c t s  of va lue  i n  a  

go l f  course  p rope r ty ,  i t  is i n a p p r o p r i a t e  t o  a t t empt  t o  

d i s c r i m i n a t e  among land use s  and i n e v i t a b l y  landowners because 

one might f e e l  a  school  o r  church should be e n t i t l e d  t o  a  

h igher  degree  of s e c l u s i o n ,  p r ivacy  or  t r a n q u i l i t y  than  a  golf  

course .  To t h e  e x t e n t  t h a t  a  golf  course  o r  o t h e r  r e c r e a t i o n a l  

f a c i l i t y  may be e n t i t l e d  t o  l e s s  s e c l u s i o n ,  p r ivacy  or  



a e s t h e t i c  s u r r o u n d i n g s  t h a n  a  s c h o o l  o r  c h u r c h ,  t h a t  i s s u e  c a n  

a n d  s h o u l d  b e  d e a l t  w i t h  a s  a  m a t t e r  o f  f a c t  a t  t r i a l .  T h a t  i s  

wha t  h a p p e n e d  a t  t r i a l  i n  t h i s  c a s e .  Frenchman p u t  o n  e v i d e n c e  

of  c o s t  t o  c u r e  by v i r t u e  o f  a  s u b s t i t u t e  b u f f e r  a n d  s o  d i d  t h e  

DOT. The j u r y  d e c i d e d  how much s e c l u s i o n  a n d  p r i v a c y  s h o u l d  b e  

b u i l t  b a c k  i n t o  t h e  damaged r e m a i n d e r  g o l f  c o u r s e  when i t  

r e n d e r e d  i t s  v e r d i c t  f o r  less t h a n  Frenchman t h o u g h t  was 

n e c e s s a r y  a n d  more t h a n  t h e  DOT t h o u g h t  was n e c e s s a r y .  Once ,  

h o w e v e r ,  t h e  l a n d o w n e r ' s  p r o p e r t y  i s  shown t o  h a v e  b e e n  damaged 

a s  a  r e s u l t  o f  l e s s  s e c l u s i o n ,  p r i v a c y  a n d  a e s t h e t i c s ,  i t  is 

u n c o n s t i t u t i o n a l  t o  d i s c r i m i n a t e  a g a i n s t  a  l a n d o w n e r  whose 

p r o p e r t y  h a s  l o s t  some o f  t h o s e  a t t r i b u t e s  a s  a  r e s u l t  o f  a n  

a c t u a l  t a k i n g .  The F o u r t h  D i s t r i c t ' s  r u l i n g  s h o u l d  b e  s t r u c k  

down by t h i s  C o u r t  o n  t h e  b a s i s  t h a t  u n d e r  t h e  c l e a r  terms o f  

t h e  F l o r i d a  C o n s t i t u t i o n ' s  g u a r a n t e e  t o  f u l l  c o m p e n s a t i o n ,  e a c h  

p r o p e r t y  owner is e n t i t l e d  t o  r e c o v e r  damages  t o  t h e i r  

r e m a i n d e r  p r o p e r t y .  

The s e c o n d  b a s i s  f o r  t h e  F o u r t h  D i s t r i c t ' s  O p i n i o n  t h a t  

Frenchman was n o t  e n t i t l e d  t o  c o l l e c t  damages  f o r  l o s s  o f  v i e w ,  

p r i v a c y ,  s e c l u s i o n  a n d  a e s t h e t i c s  is g r o u n d e d  upon t h a t  C o u r t ' s  

d e t e r m i n a t i o n  t h a t  t h e  s e c l u s i o n  o f  t h e  F r e n c h m a n ' s  C r e e k  g o l f  

c o u r s e s  was  l i m i t e d  p r i o r  t o  t h e  h i g h w a y ' s  w i d e n i n g .  I n  s o  

r u l i n g ,  t h e  C o u r t  r e l i e s  upon t h e  d e c i s i o n  i n  D i v i s i o n  o f  

v .  West Palm Beach Garden  C l u b ,  352 So.  2d 1 1 7 7  ( F l a .  4 t h  DCA 

1 9 7 7 ) .  A c o m p a r i s o n  o f  t h e  f a c t s  i n v o l v e d  i n  t h e  Garden  C l u b  

d e c i s i o n  d e m o n s t r a t e s  t h a t  t h e  c a s e  is  c l e a r l y  d i s t i n g u i s h a b l e  



f r o m  t h e  case a t  b a r .  By r e l y i n g  u p o n  G a r d e n  C l u b  a n d  b y  

h o l d i n g  t h a t  t h e  s e c l u s i o n  o f  t h e  g o l f  c o u r s e s  was l i m i t e d  

p r i o r  t o  t h e  t a k i n g ,  t h e  F o u r t h  D i s t r i c t  h a s  r e a s s e s s e d  a n d  

r e e v a l u a t e d  t h e  e v i d e n c e  w h i c h  was p r e s e n t e d  t o  t h e  j u r y ,  a s  

w e 1 1  a s  t h e  v i e w  o f  t h e  p r o p e r t y  b y  t h e  j u r y ,  b o t h  o f  w h i c h  

s e r v e d  a s  t h e  b a s i s  f o r  t h e  j u r y ' s  a w a r d  t o  F r e n c h m a n .  Unde r  

F l o r i d a  law i t  is c lea r  t h a t  s u c h  r e e v a l u a t i o n  a n d  r e a s s e s s m e n t  

o f  t h e  e v i d e n c e  is  impermiss ible .  See e . g .  M a r s h a l l  v .  

J o h n s o n ,  3 9 2  So. 2d 249 ( F l a .  1 9 8 0 ) ;  D e l g o t t o  v .  S t r o n g ,  3 6 0  

SO.  2d 7 3  ( F l a .  1 9 7 8 ) ;  Shaw v .  Shaw,  3 3 4  So. 2d 1 3   la. 1 9 7 6 ) ;  

a n d  W e s t e r m a n  v .  S h e l l ' s  C i t y ,  I n c . ,  2 6 5  So. 2d 4 3  ( F l a .  1 9 7 2 ) .  

W i t h  r e g a r d  t o  t h e  F o u r t h  D i s t r i c t ' s  r e e v a l u a t i o n  a n d  

r e a s s e s s m e n t  o f  t h e  e v i d e n c e ,  t h e  C o u r t ' s  O p i n i o n  r e f e r e n c e s  

t h a t  t h e r e  h a d  b e e n  a n  u n b u f f e r e d  w i d e n e d  h i g h w a y  a l o n g  a n o t h e r  

s e g m e n t  o f  t h e  g o l f  c o u r s e  perimeter a n d  a r a i l w a y  j u s t  b e y o n d  

t h e  h i g h w a y  i n v o l v e d .  ( A .  6 ) .  I n  t h a t  r e g a r d ,  t h e  R e c o r d  o n  

Appeal c o n t a i n s  copies  ( l o c a t e d  i n  t h e  y e l l o w  b o x  s e n t  f r o m  t h e  

C i r c u i t  c o u r t  C l e r k )  o f  b o t h  a e r i a l  a n d  g r o u n d  p h o t o g r a p h s  

t a k e n  of t h e  s u r r o u n d i n g  a reas  p r i o r  t o  t h e  t a k i n g ,  w h i c h  were 

i n t r o d u c e d  i n t o  e v i d e n c e  a t  t r i a l .  I n c l u d e d  i n  t h e  A p p e n d i x  t o  

F r e n c h m a n ' s  I n i t i a l  B r i e f  a re  s m a l l e r - s i z e d  copies  o f  t h e  

p h o t o g r a p h s  a d m i t t e d  i n t o  e v i d e n c e .  F r e n c h m a n  r e s p e c t f u l l y  

r e q u e s t s  t h e  C o u r t  t o  c a r e f u l l y  e x a m i n e  t h o s e  p h o t o g r a p h s  

b e c a u s e  t h o s e  p h o t o g r a p h s  a l o n e ,  i n d e p e n d e n t  o f  t h e  

u n c o n t r o v e r t e d  e v i d e n c e  t e s t i f i e d  t o  a t  t r i a l  b y  t h e  w i t n e s s e s  

f o r  b o t h  p a r t i e s  a s  t o  t h e  s e c l u s i o n  a n d  a e s t h e t i c s  p r o v i d e d  b y  

t h e  b u f f e r  t a k e n  b y  DOT, e s t a b l i s h  t h a t  t h e  r a i l w a y  l o c a t e d  



west of t h e  p rope r ty  was secluded from t h e  p rope r ty  due t o  t h e  

b u f f e r  e x i s t i n g  immediately ad j acen t  t o  t h e  ra i lway  - and t h e  

bu f f e r  which was taken from Frenchman a s  a  r e s u l t  of t h e  D O T ' S  

eminent domain a c t i o n .  Add i t i ona l ly ,  t h e  tes t imony of Robert 

Cupp, Frenchman's golf  course  a r c h i t e c t  a t  t r i a l ,  was 

uncont rad ic ted  t h a t  Donald Ross Road, which bordered one ho l e  

of t h e  golf  cou r se s ,  was a  s m a l l e r ,  l e s s  t r a v e l e d  road, t h a t  

t h e  p lay ing  a r e a  of t h e  ho l e  was f u r t h e r  from t h e  road than t h e  

h o l e s  along A-1-A and t h a t  t h e r e  was f o l i a g e  which, i n  f a c t ,  

provided b u f f e r i n g  f o r  t h e  go l f  course  ho l e  from Donald Ross 

Road. ( R .  281).  Frenchman r e s p e c t f u l l y  submits  t h a t  a l l  such 

evidence was r e l i e d  upon by t h e  judge and jury  below, and t h e  

Fourth D i s t r i c t  impermissibly r eeva lua t ed  and r ea s se s sed  t h a t  

evidence.  

Frenchman would no t e  t h e  importance t h a t  t h e  " j u r y  view" 

p l ays  i n  eminent domain ca se s  where a  de te rmina t ion  i s  t o  be 

made about whether a  p a r t i c u l a r  p a r c e l  of land is e n t i t l e d  t o  

damage a l l e g e d  t o  be caused by t h e  t a k i n g  r e s u l t i n g  i n  l o s s  of 

p r ivacy ,  s e c l u s i o n ,  t r a n q u i l i t y  and a e s t h e t i c s  t o  t h e  remainder 

p rope r ty .  The landowner he re  is cons t r a ined  t o  ask who is i n  

t h e  b e s t  p o s i t i o n  t o  make such a  de te rmina t ion- - the  jury t h a t  

walks upon and views t h e  p rope r ty  o r  t h e  a p p e l l a t e  panel  t h a t  

has  t h e  cold  record be fo re  i t .  Beauty - is i n  t h e  eye of t h e  

beholder and i n  t h i s  c a s e  a  12-person jury viewed t h e  p rope r ty  

and awarded t h e  damages. Whether t h i s  p rope r ty  meets t h e  

t h r e s h o l d  t e s t  t h a t  permi t s  t h e s e  e lements  t o  be considered by 

t h e  jury  is t h e  a p p r o p r i a t e  s u b j e c t  of a p p e l l a t e  review. In 



t h a t  r e g a r d  Frenchman would  n o t e  t h a t  s a i d  t h r e s h o l d  

d e t e r m i n a t i o n  was made b y  t h e  t r i a l  j u d g e  a n d  came t o  t h e  

F o u r t h  D i s t r i c t  w i t h  a  s t r o n g  p r e s u m p t i o n  o f  c o r r e c t n e s s ,  a n d  

t h e  r e c o r d  amply  s u p p o r t s  s u c h  a  t h r e s h o l d  c o n c l u s i o n  b o t h  

t h r o u g h  t e s t i m o n y  a n d  p h o t o g r a p h s .  

The F o u r t h  D i s t r i c t ' s  r e e v a l u a t i o n  a n d  r e a s s e s s m e n t  o f  t h e  

e v i d e n c e  is  f u r t h e r  m a n i f e s t e d  when it  i s  c o n s i d e r e d  t h a t  t h e  

j u r y  was  p r e s e n t e d  w i t h  t e s t i m o n y  n o t  o n l y  f r o m  Frenchman b u t  

a l s o  f r o m  DOT's w i t n e s s e s  t h a t  t h e  b u f f e r  w h i c h  was  removed b y  

t h e  DOT p r o v i d e d  s e c l u s i o n ,  p r i v a c y  a n d  a e s t h e t i c s  t o  t h e  g o l f  

c o u r s e s .  ( R .  456-458,  6 6 9 - 6 7 0 ) .  I n  f a c t ,  t h e  DOT's own e x p e r t  

w i t n e s s ,  Roy Rood, t e s t i f i e d  a s  t o  t h e  b u f f e r  t a k e n  b e i n g  a  

g r e a t  b u f f e r  a n d  o p i n e d  t h a t  a  r e a l  p r o b l e m  now e x i s t e d  a s  a  

r e s u l t  of  t h e  r e m o v a l  o f  t h e  b u f f e r .  (R.  6 6 9 - 6 7 0 ) .  

Based  upon t h e  e v i d e n c e  a d d u c e d  a t  t r i a l ,  i t  i s  c l e a r  t h a t  

t h e  F renchman  p r o p e r t y  p o s s e s s e d  p r i o r  t o  t h e  t a k i n g  t h e  

a t t r i b u t e s  o f  a  v i e w  w h i c h  was n e c e s s a r y  a n d  d e s i r a b l e  f o r  t h e  

g o l f  c o u r s e s ,  p r i v a c y ,  s e c l u s i o n  a n d  a e s t h e t i c s ,  a l l  o f  w h i c h  

h a d  b e e n  s e r i o u s l y  damaged o r  d e s t r o y e d  a s  a  r e s u l t  o f  t h e  

t a k i n g .  I n  a d d i t i o n  t o  t h o s e  a s p e c t s ,  Mr. Cupp a l s o  o p i n e d  

t h a t  t h e  s t r a t e g i c  v a l u e  a n d  m a i n t e n a n c e  a s p e c t s  o f  t h e  g o l f  

c o u r s e s  h a d  b e e n  a d v e r s e l y  e f f e c t e d  d u e  t o  t h e  t a k i n g .  (H. 

207,  2 6 8 - 2 7 3 ) ,  a n d ,  a s  n o t e d  a b o v e ,  Mr. Holden  o p i n e d  a s  t o  t h e  

s a f e t y  f a c t o r s  b e i n g  a f f e c t e d .  

C o n s i d e r a t i o n  o f  t h e  f o r e g o i n g  e v i d e n c e  c l e a r l y  r e v e a l s  t h e  

n o n a p p l i c a b i l i t y  o f  G a r d e n  C l u b ,  s u p r a ,  w h i c h  was  r e l i e d  upon 

by  t h e  F o u r t h  D i s t r i c t .  I n  t h e  c a s e  a t  b a r  t h e  v e r y  b u f f e r  



t a k e n  by t h e  DOT c a u s e d  t h e  l o s s  o f  s e c l u s i o n ,  v i e w ,  p r i v a c y ,  

a e s t h e t i c s ,  s t r a t e g i c  v a l u e ,  m a i n t e n a n c e ,  a n d  s a f e t y  o f  t h e  

g o l f  c o u r s e s ,  u n l i k e  t h e  p r o p e r t y  i n  Garden C l u b ,  w h i c h  h a d  no  

p r e e x i s t i n g  t o  s h i e l d  i t  f r o m  t h e  numerous  m a j o r  

a r t e r i a l  r o a d s  s u r r o u n d i n g  i t ,  t h e  F l o r i d a  Power & L i g h t  

s u b s t a t i o n  a d j a c e n t  t o  i t ,  a n d  t h e  s c r e a m i n g  j e t  g l i d e  p a t h  

a b o v e  i t .  F u r t h e r m o r e ,  i n  a d d i t i o n  t o  t h e  Garden  C l u b  p r o p e r t y  

n o t  p o s s e s s i n g  t h e  s e r e n e  a n d  a e s t h e t i c  q u a l i t i e s  e n j o y e d  by  

t h e  Frenchman g o l f  c o u r s e s ,  t h e  c l a i m  by  t h e  Garden  Club  owner 

d i d  n o t  f o c u s  upon a  l o s s  o f  v i e w ,  p r i v a c y  o r  a e s t h e t i c s .  

R a t h e r  t h e  Garden  Club  owner was  c o n c e r n e d  w i t h  a t t e m p t i n g  t o  

r e d u c e  t h e  n o i s e  l e v e l  c a u s e d  by  t h e  t a k i n g ,  a  c l a i m  w h i c h  t h e  

F o u r t h  D i s t r i c t  d i d  n o t  a l l o w  d u e  t o  t h e  f a c t  t h a t  t h e  Garden  

Club  p r o p e r t y  was n o t  s e c l u d e d  a n d  s h i e l d e d  f r o m  n o i s e  p r i o r  t o  

t h e  t a k i n g  o f  t h e  p r o p e r t y .  

I n  i t s  O p i n i o n ,  t h e  F o u r t h  D i s t r i c t  s t a t e d  t h a t  t h e  h o l d i n g  

o f  D e n n i s o n  v .  S t a t e ,  265 N.Y.S.2d 6 7 1 ,  48 Misc. 2d 778 ( N . Y .  

C t .  C l .  1 9 6 5 1 ,  a f f ' d  22 N.Y.2d 409;  239 N . E .  2d 708 ( N . Y .  C t .  

App. 1 9 6 8 )  w h i c h  a l l o w e d  damages  t o  a  p r o p e r t y  owner f o r  l o s s  

o f  v i e w ,  p r i v a c y ,  s e c l u s i o n  and  a e s t h e t i c s  was i n a p p l i c a b l e  d u e  

t o  t h e  F o u r t h  D i s t r i c t ' s  f i n d i n g  t h a t  t h e  s e c l u s i o n  o f  t h e  

F r e n c h m a n ' s  g o l f  c o u r s e s  was  a l r e a d y  l i m i t e d  p r i o r  t o  t h e  

h i g h w a y ' s  w i d e n i n g .  A s  n o t e d  a b o v e ,  t h e  C o u r t ' s  r u l i n g  was  

c l e a r l y  a n  i m p e r m i s s i b l e  r e e v a l u a t i o n  a n d  r e a s s e s s m e n t  o f  t h e  

e v i d e n c e ,  a n d  Frenchman r e s p e c t f u l l y  s u b m i t s  t h a t  t h e  D e n n i s o n  

r a t i o n a l e ,  h o l d i n g  t h a t  damages  f o r  l o s s  o f  v i e w ,  p r i v a c y ,  

s e c l u s i o n  a n d  a e s t h e t i c s  t o  b e  c o m p e n s a b l e  is f u l l y  a p p l i c a b l e  



t o  the  f a c t s  and circumstances of t h i s  case.  I n  addi t ion  t o  

Dennison, the  Cal i forn ia  Court of Appeals has a l s o  held 

compensable items of damage t o  cons i s t  of impairment of l i g h t  

and a i r ,  impairment of view, and invasion of privacy. - See 

Pierpoint  I n n ,  Inc. v .  S t a t e ,  68 Cal. Reptr. 235 (Cal.  C t .  App. 

1968) .  See a l s o ,  City of Yonkers v .  S t a t e ,  4 0  N . Y .  2d 408, 353 

N . E .  2d 829 ( N . Y .  C t .  App. 1976) (wherein the  cour t  upheld an 

award of damages for  l o s s  of a e s t h e t i c  q u a l i t i e s  such a s  

privacy and view).  

Frenchman r e s p e c t f u l l y  submits t o  the  Court t h a t  i t  is  

important t o  recognize t h a t  not only d i d  Frenchman's witnesses  

t e s t i f y  t o  the adverse e f f e c t s  of the  taking upon the remainder 

property,  D O T ' s  own golf course a r c h i t e c t ,  B i l l  Watts, a l s o  

opined t h a t  the taking and l o s s  of the  buffer  had adversely 

a f fec ted  t h e  golf courses.  ( R .  456-458). Mr. Watts 

recommended hedges, t r e e s  and a  cypress fence be used t o  cure 

the  adverse a f f e c t s .  ( R .  460 -466 ,  473).  Mr. Watts a l s o  

t e s t i f i e d  a s  t o  the  necess i ty  and cos t s  for  moving the  green 

fo r  hole 4 North and f o r  moving a  c a r t  path.  ( R .  480, 481, 

492).  Addit ional ly ,  a s  noted above, Mr. Rood, the D O T ' s  

landscape a r c h i t e c t ,  t e s t i f i e d  t o  the  problem which ex i s t ed  a s  

a  r e s u l t  of the buffer  being taken and the  modif icat ions which 

he proposed i n  an attempt t o  r e s t o r e  t h e  buf fe r .  

The t h i r d  reason or holding of the  Fourth D i s t r i c t  is  t h a t  

damage from e f f e c t s  of t r a f f i c  v i s i b i l i t y  and noise ,  fumes and 

d u s t ,  and a e s t h e t i c  l o s s  a r e  compensable i n  Flor ida "only when 

t h e r e  has been a  physical  invasion or t r e spass  amounting t o  a  



t a k i n g ,  s u c h  a s  t o  s u b s t a n t i a l l y  o u s t  t h e  owner o r  d e n y  i t  t h e  

b e n e f i c i a l  u s e  o f  t h e  p r o p e r t y w .  ( A .  6 ) .  The D i s t r i c t  C o u r t  

r e l i e s  f o r  t h a t  s t a t e m e n t  o n  t h e  Garden  C l u b  c a s e .  

Frenchman r e s p e c t f u l l y  s u b m i t s  t h a t  t h e  F o u r t h  D i s t r i c t  i n  

Garden  C l u b  c o m p l e t e l y  m i s a p p r e h e n d e d  t h e  a p p l i c a b l e  l a w  when 

i t  c i t e d  i n  s u p p o r t  o f  i t s  h o l d i n g  t h e  a b o v e  q u o t e d  l a n g u a g e .  

T h a t  m i s a p p r e h e n s i o n  h a s  now b e e n  f u r t h e r  e n g r a f t e d  o n t o  t h e  

l a w  o f  F l o r i d a  t h r o u g h  t h e  O p i n i o n  a t  i s s u e  h e r e .  The c a s e  a t  

b a r  and  t h e  Garden  C l u b  c a s e  a r e  b o t h  c o n d e m n a t i o n  cases 

w h e r e i n  t h e  S t a t e  a c t u a l l y  t o o k  o r  a p p r o p r i a t e d  ( t o o k  f e e  

s i m p l e  t i t l e  t o )  a p o r t i o n  o f  t h e  l a n d o w n e r ' s  p r o p e r t y .  Each 

a n d  e v e r y  case r e l i e d  upon i n  Garden  C l u b  i n  s u p p o r t  o f  t h e  

v e r y  b r o a d  p r o p o s i t i o n  se t  f o r t h  i n  Garden  Club  a n d  

i n c o r p o r a t e d  i n  t h e  O p i n i o n  o f  t h e  F o u r t h  D i s t r i c t  i n  t h e  case 

a t  b a r  a r e  i n v e r s e  c o n d e m n a t i o n  c a s e s  w h e r e i n  no l a n d  was t a k e n  

o r  a p p r o p r i a t e d  by t h e  S t a t e .  S e e  T r a v i s  v .  D e p a r t m e n t  o f  

T r a n s p o r t a t i o n ,  3 3 3  So.  1st DCA N o r t h c u t t  v .  

S t a t e  Road D e p a r t m e n t ,  209 S o .  2d 710 ( F l a .  3d DCA 1 9 6 8 )  a n d  

Weir v .  Palm Beach County ,  8 5  So.  2d 8 6 5  ( F l a .  1 9 5 6 ) .  T h a t  i s ,  

t i t l e  t o  a l l  o r  a  p o r t i o n  o f  t h e  l a n d o w n e r ' s  p r o p e r t y  d i d  n o t  

p a s s  t o  t h e  S t a t e .  R a t h e r ,  t h e  l a n d o w n e r  was a s s e r t i n g  i n  

t h o s e  cases t h a t  t h e  e x i s t e n c e  o f  a r o a d  i n  c l o s e  p r o x i m i t y  had  

t h e  e f f e c t  o f  a t a k i n g .  N o r t h c u t t ,  T r a v i s  a n d  Weir c i t e d  i n  

Garden  Club  make t h e  d i s t i n c t i o n  t h a t  when a p o r t i o n  o f  a  

l a n d o w n e r ' s  p r o p e r t y  is  a c t u a l l y  t a k e n ,  a s  h e r e ,  t h e  F l o r i d a  

C o n s t i t u t i o n  i t s e l f  r e c o g n i z e s  t h e  r i g h t  o f  t h e  l a n d o w n e r  t o  

compel  f u l l  c o m p e n s a t i o n  f o r  a l l  damages  s u s t a i n e d .  I t  is 



r e s p e c t f u l l y  s u b m i t t e d  t h a t  t h e  Four th  D i s t r i c t  d i d  n o t  

c o r r e c t l y  i n t e r p r e t  t h e  h o l d i n g s  i n  t h o s e  c a s e s .  The v e r y  

e s s e n c e  of t h e  d i f f e r e n c e  between a  s t r a i g h t  condemnation c a s e  

such  a s  t h i s  and an  i n v e r s e  condemnation c a s e  l i e s  i n  t h e  f u l l  

compensa t ion  c l a u s e  of  t h e  F l o r i d a  C o n s t i t u t i o n  which compels  

t h e  condemning a u t h o r i t y  t o  pay f u l l  compensa t ion  when a  

p o r t i o n  of  l a n d  i s  t a k e n  i n  f e e  s i m p l e  by t h e  S t a t e .  Only when 

a  landowner  a s s e r t s  t h a t  t h e  e f f e c t  of  a  road  b u i l t  i n  c l o s e  

p r o x i m i t y  t o  h i s  p r o p e r t y  is t h e  e q u i v a l e n t  of  and amounts t o  a  

t a k i n g  is  t h e  landowner  h e l d  t o  t h e  bu rden  o f  showing "a  

p h y s i c a l  i n v a s i o n  o r  t r e s p a s s  amount ing  t o  a  t a k i n g ,  such  a s  t o  

s u b s t a n t i a l l y  o u s t  t h e  owner o r  deny i t  t h e  b e n e f i c i a l  u s e  o f  

t h e  p r o p e r t y .  " c l a s s i c  i n v e r s e  condemnat ion  c a s e s  i n v o l v e  such  

t h i n g s  a s  je t  a i r p o r t s  t h a t  c r e a t e  such  n o i s e  l e v e l s  t h a t  

l andowners  who l i v e  i n  v e r y  c l o s e  p r o x i m i t y  f i n d  t h e m s e l v e s ,  i n  

f a c t ,  o u s t e d  from t h e i r  p r o p e r t y  b e c a u s e  t h e y  c a n n o t  r e a s o n a b l y  

l i v e  w i t h  such  n o i s e  l e v e l s .  T h i s  o u s t e r  o c c u r s  even  though 

t h e r e  h a s  been no t a k i n g  o f  t h e i r  l a n d  o t h e r  t h a n  by t h e  e f f e c t  

of b e i n g  s o  c l o s e  t o  t h e  a i r p o r t .  

In  s h o r t ,  t h e  p r o p o s i t i o n  s e t  f o r t h  i n  Garden Club and 

r e l i e d  upon by t h e  Four th  D i s t r i c t  i n  i t s  Opin ion  i n  t h i s  c a s e  

i s  based  on n o n - a p p l i c a b l e  i n v e r s e  condemnation c a s e s .  

C a r r y i n g  t h r o u g h  t h e  l o g i c  of t h e  Garden Club and  t h e  Opin ion  

below would e v i s c e r a t e  t h e  c o n c e p t  of s e v e r a n c e  damages i n  

c a s e s  where t h e  S t a t e  a c t u a l l y  t a k e s  t i t l e  t o  a  p o r t i o n  of  a  

l a n d o w n e r ' s  p r o p e r t y .  



N e v e r t h e l e s s ,  i f  t h i s  C o u r t  c h o o s e s  t o  l e a v e  u n d i s t u r b e d  

t h e  l a n g u a g e  o f  Garden  C l u b ,  i t  may d o  s o  b e c a u s e  Garden  C l u b  

a n d  t h e  O p i n i o n  b e l o w  r e c o g n i z e  t h e  D e n n i s o n  e x c e p t i o n  w h i c h ,  

t h e  e v i d e n c e  h a s  shown,  d e s c r i b e s  t h e  Frenchman p r o p e r t y .  T h a t  

is ,  t h e  Frenchman p r o p e r t y  was s e c l u d e d ,  p r i v a t e ,  p e a c e f u l  a n d  

t r a n q u i l  b e c a u s e  o f  t h e  b u f f e r  w h i c h  e x i s t e d  p r i o r  t o  t h e  

t a k i n g .  

Based  upon a l l  o f  t h e  f o r e g o i n g ,  Frenchman r e s p e c t f u l l y  

s u b m i t s  t h a t  t h e  F o u r t h  D i s t r i c t ' s  O p i n i o n  w i t h  r e g a r d  t o  t h e  

n o n c o m p e n s a b i l i t y  o f  t h e  damages  is  i n c o r r e c t  a n d  s h o u l d  b e  

r e v e r s e d  by t h i s  C o u r t  i n  o r d e r  t h a t  Frenchman may r e c e i v e  t h e  

f u l l  c o m p e n s a t i o n  a w a r d e d  b y  t h e  j u r y .  

111. 

A LANDOWNER I S  ENTITLED TO BE COMPENSATED 
FOR D R A I N A G E  DAMAGES W H I C H  ARE CAUSED BY A 
TAKING AND THE USE TO W H I C H  A CONDEMNING 
AUTHORITY INTENDS TO PUT THE PROPERTY. 

I n  i t s  O p i n i o n ,  t h e  F o u r t h  D i s t r i c t  c r i t i c i z e d  Frenchman I s  

t e s t i m o n y  r e l a t i n g  t o  d r a i n a g e  p r o b l e m s  a s  n o t  c l e a r l y  

d e l i n e a t i n g  t h a t  t h e  d r a i n a g e  damage was  c a u s e d  by t h e  t a k i n g  

a n d  n o t  t h a t  w h i c h  was c o n s e q u e n t i a l  f r o m  t h e  manner  i n  w h i c h  

t h e  c o n s t r u c t i o n  was  p e r f o r m e d .  ( A .  7 ) .  The F o u r t h  D i s t r i c t  

r a i s e d  i t s  c i r t i c i s m ,  d e s p i t e  t h e  f a c t  t h a t  s u c h  a n  i s s u e  was  

n o t  r a i s e d  by t h e  DOT a t  e i t h e r  t r i a l  o r  o n  a p p e a l  i n  t h e  

F o u r t h  D i s t r i c t .  Assuming,  a r g u e n d o ,  t h a t  s u c h  a n  i s s u e  h a d  

b e e n  r a i s e d ,  i t  is n o n e t h e l e s s  c l e a r  t h a t  Frenchman was  

e n t i t l e d ,  b a s e d  o n  t h e  e v i d e n c e  p r e s e n t e d ,  t o  c l a i m  c o s t s  f o r  



c o r r e c t i n g  d r a i n a g e  damages  c a u s e d  by t h e  t a k i n g  a n d  t h e  manner  

i n  w h i c h  DOT was  u s i n g  t h e  p r o p e r t y .  

On p a g e  7  o f  i t s  O p i n i o n ,  t h e  F o u r t h  D i s t r i c t  r e l i e s  upon 

t h e  c a s e s  o f  Weir v .  Palm Beach C o u n t y ,  8 5  So .  2d 8 6 5   la. 

1 9 5 6 ,  P a t y  v .  Town o f  Palm B e a c h ,  29 So .  2d 3 6 3  ( F l a .  1 9 4 7 ) ,  

a n d  Div .  o f  Adm. v .  H i l l s b o r o  A s s o c i a t i o n ,  I n c . ,  286 So .  2d 5 7 8  

( F l a .  4 t h  DCA 1 9 7 3 )  i n  r u l i n g  t h a t  b e c a u s e  t h e  d r a i n a g e  damages  

c l a i m e d  b y  Frenchman had  n o t  b e e n  a d e q u a t e l y  shown t o  r e s u l t  

f r o m  t h e  t a k i n g  r a t h e r  t h a n  t h e  manner o f  c o n s t r u c t i o n ,  

Frenchman was n o t  e n t i t l e d  t o  claim c o m p e n s a t i o n  f o r  t h o s e  

d a m a g e s .  I n  r e l y i n g  upon t h o s e  cases, t h e  D i s t r i c t  C o u r t  h a s ,  

i n  c o n t r a v e n t i o n  o f  t h i s  C o u r t ' s  d e c i s i o n  i n  G i b s o n  v .  A v i s  

Rent-A-Car S y s t e m ,  I n c . ,  386 So .  2d 520 ( F l a .  1 9 8 0 1 ,  m i s a p p l i e d  

t h e  l a w  by r e l y i n g  upon d e c i s i o n s  w h i c h  i n v o l v e  a  s i t u a t i o n  

m a t e r i a l l y  a t  v a r i a n c e  w i t h  t h e  o n e  u n d e r  r e v i e w .  None o f  

t h o s e  d e c i s i o n s  d e a l t  w i t h  a  claim f o r  c o m p e n s a t i o n  o c c u r r i n g  

a s  a r e s u l t  o f  d r a i n a g e  d a m a g e s ,  a n d  t h e  Weir a n d  P a t y  c a s e s  

were n o t  e v e n  c o n d e m n a t i o n  mat ters .  The H i l l s b o r o  c a s e  m e r e l y  

s t a t e d  t h a t  i f  damage t o  r e m a i n d e r  p r o p e r t y  r e s u l t s  f r o m  

n e g l i g e n c e  o r  m i s c o n d u c t  i n  p e r f o r m i n g  c o n s t r u c t i o n  w h i c h  was  

t h e  o b j e c t  o f  t h e  t a k i n g ,  t h o s e  damages  a r e  t h e  p r o p e r  s u b j e c t  

o f  a  s e p a r a t e  a c t i o n  i n  t o r t  w h e r e  s o v e r i g n  i m m u n i t y  i s  w a i v e d  

o r  a s  t h e  p r o p e r  s u b j e c t  o f  a  c l a i m s  b i l l .  I n  t h e  c a s e  a t  b a r ,  

t h e r e  was  n e v e r  a  c l a i m  made b y  Frenchman t h a t  d r a i n a g e  d a m a g e s  

r e s u l t e d  f r o m  n e g l i g e n c e  o r  m i s c o n d u c t  i n  p e r f o r m i n g  

c o n s t r u c t i o n  by t h e  DOT, a n d  a c c o r d i n g l y ,  H i l l s b o r o  is  n o t  o n  

p o i n t .  R a t h e r ,  i n  t h e  case a t  b a r ,  F r e n c h m a n ' s  d r a i n a g e  



e n g i n e e r  s p e c i f i c a l l y  t e s t i f i e d  t h a t ,  a s  a  r e s u l t  o f  t h e  

t a k i n g ,  w a t e r  b a c k e d  up  o n t o  t h e  g o l f  c o u r s e s  a n d  c r e a t e d  a  

p r o b l e m  w i t h  t h e  p l a y  b e c a u s e  i t  now t o o k  c o n s i d e r a b l y  l o n g e r  

f o l l o w i n g  a  r a i n  f o r  t h e  c o u r s e s  t o  b e  r e t u r n e d  t o  p l a y a b i l i t y  

s o  t h a t  g o l f e r s  c o u l d  p l a y  t h e  h o l e .  ( R .  3 1 5 ) .  The d r a i n a g e  

e n g i n e e r  f u r t h e r  t e s t i f i e d  t h a t  h i s  s u g g e s t i o n  t o  c u r e  t h e  

p r o b l e m  was  a s  a  r e s u l t  o f  t h e  t a k i n g  a n d  i t  would  h a v e  b e e n  

u n n e c e s s a r y  w i t h o u t  t h e  t a k i n g  t o  p r o v i d e  t h e  p r o p o s e d  

f a c i l i t i e s  t o  c u r e  t h e  p r o b l e m .  ( R .  7 0 6 ) .  

I n  a d d i t i o n  t o  t h e  f o r e g o i n g ,  i n  e x p r e s s  a n d  d i r e c t  

c o n f l i c t  w i t h  t h e  F o u r t h  D i s t r i c t ' s  D e c i s i o n ,  is Poe v .  S t a t e  

Road D e p a r t m e n t ,  1 2 7  So.  2d 898  ( F l a .  1st DCA 1 9 6 1 )  w h e r e i n  t h e  

C o u r t  h e l d  t h a t  i n j u r y  by a  condemnor  t o  r e m a i n i n g  l a n d  c a u s e d  

by o b s t r u c t i n g ,  d i v e r t i n g  o r  i n c r e a s i n g  t h e  f l o w  o f  s u r f a c e  

w a t e r s  is a  damage r e s u l t i n g  f r o m  t h e  t a k i n g  i n  a n  e m i n e n t  

domain  p r o c e e d i n g  a n d  mus t  b e  r e c o v e r e d  i n  t h a t  p r o c e e d i n g .  

I d .  a t  9 0 1 .  ( E m p h a s i s  s u p p l i e d ) .  F u r t h e r m o r e ,  t h e  F o u r t h  

D i s t r i c t ' s  r u l i n g  t h a t  t o  t h e  e x t e n t  t h e  a l l e g e d  d r a i n a g e  

p r o b l e m  is t h e  r e s u l t  o f  t h e  manner o f  c o n s t r u c t i o n  r a t h e r  t h a n  

t h e  t a k i n g ,  i t  s h o u l d  n o t  b e  c o n s i d e r e d  i n  d e t e r m i n i n g  

s e v e r a n c e  d a m a g e s ,  f l i e s  i n  t h e  f a c e  o f  t h e  d e c i s i o n  o f  t h i s  

C o u r t  r e n d e r e d  i n  Doty  v .  C i t y  o f  J a c k s o n v i l l e ,  1 4 2  So.  599 

( F l a .  1 9 3 2 )  w h e r e i n  t h i s  C o u r t  h e l d  t h a t  t h e  e x c l u s i o n  o f  p l a n s  

a n d  s p e c i f i c a t i o n s  f o r  t h e  w i d e n i n g  o f  a  s t r e e t  o f f e r e d  i n  

e v i d e n c e  by t h e  p r o p e r t y  owner was  e r r o r  b e c a u s e  t h e  p u r p o s e  o f  

s u c h  e v i d e n c e  was t o  show t h e  g r a d e  o f  t h a t  p o r t i o n  o f  t h e  

s t r e e t  a d j o i n i n g  t h e  o w n e r ' s  p r o p e r t y  w h i c h  would h a v e  a  



b e a r i n g  o n  t h e  e x t e n t  a n d  amount  o f  damages ,  i f  a n y ,  t o  t h e  

o w n e r ' s  r e m a i n i n g  p r o p e r t y .  I n  t h e  case a t  b a r  t h e  DOT 

i n t r o d u c e d  i t s  p l a n s  f o r  t h e  r o a d  w i d e n i n g  a n d  b i k e  p a t h ,  a n d  

F r a n c h m a n ' s  d r a i n a g e  e n g i n e e r ,  Mr. S e a r c y ,  t e s t i f i e d  t h a t  h e  

s t u d i e d  t h o s e  p l a n s  i n  r e a c h i n g  h i s  o p i n i o n .  F u r t h e r m o r e ,  t h e  

F o u r t h  D i s t r i c t  i t s e l f  h a s  p r e v i o u s l y  h e l d  t h a t  t h e  law takes  

i n t o  c o n s i d e r a t i o n  a l l  c o n c e i v a b l e  uses t o  w h i c h  t h e  p r o p e r t y  

t a k e n  c o u l d  b e  p u t  b y  t h e  condemnor  b y  v i r t u e  o f  t h e  l e g a l  

t i t l e  s o u g h t  or a w a r d e d  a n d  s o  l o n g  a s  t h e  t a k i n g  is s u f f i c i e n t  

i n  e x t e n t ,  t h a t  use may b e  c o n s i d e r e d  w h i c h  would  most f u l l y  

u t i l i z e  t h e  p r o p e r t y  t a k e n  a n d  i n f l i c t  t h e  most s e r i o u s  

damage.  - S e e  C e n t r a l  a n d  S o u t h e r n  F l o r i d a  F l o o d  C o n t r o l  

D i s t r i c t  v .  Wye R i v e r  Fa rms ,  I n c . ,  297 So .  2d 3 2 3  ( F l a .  4 t h  DCA 

1 9 7 4 ) .  A c c o r d i n g l y ,  t h e  use t o  w h i c h  t h e  condemning  a u t h o r i t y  

i n t e n d e d  t o  p u t  t h e  r e m a i n d e r  p r o p e r t y  was t o t a l l y  r e l e v a n t  i n  

d e t e r m i n i n g  d r a i n a g e  damages  w h i c h  o c c u r r e d  a s  a r e s u l t  o f  t h e  

t a k i n g ,  a n d  Frenchman r e s p e c t f u l l y  s u b m i t s  t h a t  t h e  F o u r t h  

D i s t r i c t ' s  O p i n i o n  t o  t h e  c o n t r a r y  s h o l d  b e  r e v e r s e d  b y  t h i s  

Court . 
I V .  

THE TRIAL COURT'S AWARD OF ATTORNEYS' FEES 
FOR SERVICES RENDERED I N  THE TRIAL COURT ON 
BEHALF OF FRENCHMAN SHOULD BE REINSTATED. 

Based  upon t h e  f o r e g o i n g ,  Frenchman r e s p e c t f u l l y  s u b m i t s  

t h a t  t h e  Cour t  s h o u l d  r e v e r s e  t h e  o p i n i o n  o f  t h e  F o u r t h  

D i s t r i c t  Court o f  Appea l  a n d  r e i n s t a t e  t h e  F i n a l  Judgment  w h i c h  

h a s  b e e n  e n t e r e d  i n  t h i s  cause. A c c o r d i n g l y ,  i n a s m u c h  a s  t h e  

A t t o r n e y  F e e  Judgment  h a s  b e e n  r e v e r s e d  b y  t h e  F o u r t h  D i s t r i c t  



b e c a u s e  i t  h a d  b e e n  p r e d i c a t e d  i n  p a r t  upon t h e  F i n a l  J u d g m e n t ,  

Frenchman a l s o  r e q u e s t s  t h a t  t h e  C o u r t  r e i n s t a t e  t h e  A t t o r n e y s '  

F e e  J u d g m e n t .  

CONCLUSION 

For  t h e  r e a s o n s  e x p r e s s e d  h e r e i n ,  F renchman ,  r e s p e c t f u l l y  

s u b m i t s  t h a t  t h e  O p i n i o n  o f  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l  

s h o u l d  b e  o v e r t u r n e d  b y  t h i s  C o u r t ,  a n d  a c c o r d i n g l y ,  t h e  F i n a l  

J u d g m e n t  a n d  A t t o r n e y s '  F e e  Judgment  e n t e r e d  b y  t h e  t r i a l  c o u r t  

s h o u l d  b e  r e i n s t a t e d .  Frenchman f u r t h e r  r e q u e s t s  t h a t  t h e  

C o u r t  a s s e s s  a t t o r n e y s '  f e e s  r e l a t i n g  t o  t h i s  a p p e a l  i n  f a v o r  

o f  Frenchman i n  a c c o r d a n c e  w i t h  F r e n c h m a n ' s  M o t i o n  f o r  

~ t t o r n e y s  ' F e e s .  

R e s p e c t f u l l y  s u b m i t t e d .  

GUNSTER, YOAKLEY, CRISER 
& STEWART, P.A. 
7 7 7  S o .  F l a g l e r  D r . ,  S u i t e  500  
West Palm B e a c h ,  FL 33401-6194 
( 3 0 5 )  650-0573 
A t t o r n e y s  f o r  P e t i t i o n e r ,  

F renchman ,  I n c .  
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