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STATEMENT OF THE CASE 

The Grand Jurors of Hillsborough County returned an 

indictment February 20, 1985, charging GUY P,EGINA.LD COCHRAN, 

Appellant, with First Degree Murder in the shooting death of 

Carol L. Harris. (R776-777) 

O n  July 3, 1985, Appellant presented several pre-trial 

motions, including a Motion to Suppress Confession (R851-854), 

before the Honorable Donald C. Evans. (R700-766,1241-1245) The State 

argued that the Motion to Suppress Confession was untimely filed 

because defense counsel had been aware of the circumstances sur- 

rounding the confession since May 10, 1985, yet had not filed the 

motion until July 2, 1985. (R1242-1243) The Court denied the Motion 

to Suppress Confession, finding that it was untimely filed, and 

therefore refused to consider any argument. (R1245) 

Trial was before Judge Evans and a jury on July 7 through 9, 

a 
1985. (Rl-422) The jury returned a verdict of guilty of murder 

in the first degree. (R411,885) Proceedings in the penalty phase 

were held July 10, 1985. (R422-669) By a vote of 8-4, the jury 

recommended a sentence of life imprisonment. (R666,886) A pre- 

sentence investigation was ordered. (R668) 

Cochran's Motion for New Trial was heard and denied 

August 12, 1985. (R887-888,770) 

At sentencing, held October 11, 1985, Judge Evans over- 

rode the jury recommendation and sentenced Appellant to death. 

(R690,976-977) A Sentencing Memorandum found as aggravating circum- 

stances paragraphs (b), (d), (f) and (h) of Section 921.141(5), 
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. 

Florida Statutes. (R978) The Court found that the statutory 

mitigating circumstances of emotional disturbance and age were 

proven, but outweighed by the aggravating circumstances. (R979) 

Letters from the victim's mother and brother were attached by 

the Court to the Sentencing Memorandum. (R981-984) 

Appellant's Notice of Appeal was timely filed November 12, 

1985. An Amended Notice of Appeal was subsequently filed November 19, 

1985. (R991). Court-appointed counsel was permitted to withdraw 

and the Public Defenders of the Tenth and Thirteenth Judicial 

Circuits were appointed to represent Cochran on appeal. (R993) 

Pursuant to Article V, Section 3(b)(l) of the Florida 

Constitution and F1a.R.App.P. 9.030(a) (l)(A)(i), Cochran now takes 

appeal to this Court. 
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STATEMENT OF THE FACTS 

A .  GUILT PHASE 

On February 7 ,  1985, a motor is t  who had stopped on t h e  

shoulder of Route 301 i n  Hillsborough County saw a body ly ing  i n  

a f i e l d  some d i s t ance  from t h e  highway. (R159-160) He telephoned 

t h e  Hillsborough County S h e r i f f ' s  Department. (R161) 

Deputy Robert H .  Cooke responded t o  t h e  scene and 

observed t h e  body of a white female ly ing  on her  back. (R.164) It 

appeared t h a t  she had been dragged t o  t h a t  p o s i t i o n  by her  j a c k e t .  

(R165) The i n v e s t i g a t i n g  o f f i c e r s  seized t h e  v i c t i m ' s  d r i v e r ' s  

l i c e n s e  and her s h i r t ,  which had one b u l l e t  hole  i n  the  lower  l e f t  

a r e a ,  a t  t h e  scene. (R172-175) A f i v e  d o l l a r  b i l l  and a one d o l l a r  

b i l l  w e r e  found i n  t h e  v i c t i m ' s  pants  pocket .  (R176) 

Lee Robert Mil ler ,  Associate  Medical Examiner of H i l l s -  
a 

borough County, conducted an autopsy on Carol Harr i s  on t h e  a f t e r -  

noon of February 7 ,  1985. (R197) H e  found t h a t  t h e  deceased had 

a gunshot wound on t h e  l e f t  s i d e  of t h e  abdomen. (R198) Powder 

s o i l i n g  on the  v i c t i m ' s  s h i r t  i nd ica ted  t h a t  t h e  gun was f i r e d  

from c lose  range,  perhaps two inches t o  two f e e t .  (R198-199) The 

b u l l e t  passed through a number of v i t a l  organs i n  t h e  abdomen. 

(R199) I t s  d i r e c t i o n  was from l e f t  t o  r i g h t  h o r i z o n t a l l y  and 

s l i g h t l y  backward. (R199-200) The b u l l e t  was recovered from 

i n s i d e  t h e  body and turned over t o  p o l i c e .  (R200-201) 

D r .  Miller s a i d  the  wound t r a c k  was cons i s t en t  with a 

scenar io  where t h e  shooter  was sea ted  on t h e  l e f t  s i d e  of t h e  
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v ic t im i n  an automobile. (R200) In  t h e  d o c t o r ' s  opinion,  t h e  

v ic t im could have remained a l i v e  with the  wound f o r  a s  much a s  an 

hour and could have been conscious during most of t h i s  t ime. (R205) 

On t h e  o the r  hand, t h e  v ic t im could have l o s t  consciousness wi th in  

moments a f t e r  t h e  shooting and l ived  f o r  only a few minutes.  

207)  D r .  Miller s a i d  it  was wi th in  t h e  realm of p o s s i b i l i t y  t h a t  

such a wound could cause i n s t a n t  death and l o s s  of consciousness 

by shock. (R208) 

(R206- 

Corporal David Rochelle of t h e  Tampa Po l i ce  Department 

was on p a t r o l  during t h e  night t ime hours of February 8 t h  and 9 th ,  

1985, when he spot ted  a v e h i c l e  f i t t i n g  t h e  desc r ip t ion  of a 

s t o l e n  v e h i c l e  whose owner had been found murdered. (R190) The 

automobile was a black BMW with a s t i c k e r  on t h e  r e a r  reading 

0 "parking f o r  C . I . A .  only."  (R190) A s  Corporal. Rochelle followed 

the  v e h i c l e ,  a l l  four  doors opened. (R191) With t h e  v e h i c l e  

s t i l l  moving, four  black youths ex i t ed  and disappeared i n t o  t h e  

n i g h t .  (R191-192) Corporal Rochelle chased t h e  veh ic le  on foo t  

and impounded i t .  (R191) 

Counsel s t i p u l a t e d  t h a t  t h e  se ized  BMW automobile be- 

longed t o  t h e  v i c t i m ' s  mother, Katherine Flarris. (R223) On 

February 9 ,  1985, Deputy Sher i f f  Arthur Picard l i f t e d  l a t e n t  

f i n g e r p r i n t s  of f  t h e  v e h i c l e .  ( 2 1 1 - 2 )  Checks were recovered 

from t h e  black BMM as  w e l l  a s  a s h e l l  cas ing .  (R213-214) Six of 

t h e  l a t e n t  p r i n t s  w e r e  i d e n t i f i e d  as  Cochran's. (R228) 

On February 1 0 ,  1985, Cochran w a s  brought t o  t h e  
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0 Hillsborough County Sher i f f  ' s Operations Center t o  be interviewed 

concerning t h e  v i c t i m ' s  automobile. (R283-284) Detect ive Stephen 

Cribb t e s t i f i e d  t h a t  he advised Cochran of h i s  Miranda r i g h t s  and 

t h a t  Cochran signed a consent t o  in terv iew form a t  12:OO p.m. 

(R284-285,1070) A t  5:20 p.m. Detect ive Cribb took a taped con- 

f e s s i o n  from Appellant.  (R303,313) 

Detect ive Cribb t e s t i f i e d  t h a t  he prepared a composite 

t ape  f o r  use  a t  t r i a l  from t h e  o r i g i n a l  t apes .  Defense 

counsel reviewed t h e  composite t a p e  and complained t h a t  one of 

Appel lant ' s  responses on t h e  tape  was i n c o r r e c t l y  t r ansc r ibed .  

(R299-300) The cour t  overruled t h e  ob jec t ion .  (R300) Defense 

counsel s a i d  she had no objec t ion  t o  t h e  a d m i s s i b i l i t y  of t h e  

confession or  t o  t h e  j u r o r s  using t h e  t r a n s c r i p t  while  l i s t e n i n g  

t o  the  t a p e .  (R307) Transc r ip t s  were d i s t r i b u t e d  t o  t h e  j u r y ;  

t h e  tape  w a s  played and t h e  t r a n s c r i p t s  c o l l e c t e d .  (R311-312)L/ 

(R304) 

0 

The substance of Appel lant ' s  confession was t h a t  he 

approached Carol Harr i s  a s  she s t a r t e d  t o  g e t  i n t o  her c a r  around 

1:OO a.m. a t  15th  S t r e e t  and 7 t h  Avenue, Ybor Ci ty ,  Tampa. (R1078, 

1081) H e  held a gun and forced  her  i n t o  t h e  c a r .  (R1077) Appellant 

w a s  d r iv ing  and holding t h e  gun i n  one hand when Karr i s  jumped a t  

him and t r i e d  t o  s t a b  him. (R1082,1077) The gun went off  because 

it had "a r e a l  easy t r i g g e r . "  Har r i s  asked Appellant t o  takeher 

Ll The cour t  r e p o r t e r  d id  no t  t r a n s c r i b e  t h e  t ape  a s  i t  was played 
i n  t h e  courtroom. 
appears a t  R1077-1083. 

A copy of t h e  t r a n s c r i p t  furnished t o  t h e  j u r y  
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t o  t h e  h o s p i t a l ,  but he got  scared and l e t  her  out  of t h e  ca r  

on Route 301 .  (R1077,1082)  Later ,  Appellant decided t o  go back 

t o  take  Harris t o  a h o s p i t a l ,  but  was unable t o  f i n d  h e r .  (R1077, 

1082 )  

Cochran confessed t h a t  he intended t o  rob Harris and 

had go t t en  twelve d o l l a r s  and some change from h e r .  (R1078-1079) 

H e  d i d n ' t  know where t h e  k n i f e  was, only t h a t  i t  had been l e f t  i n  

t h e  c a r .  (R1079) Appellant s a i d  t h e  . 2 5  c a l i b e r  automatic gun 

he used was a t  "William's" (Wil l ie  Long), who l i v e d  i n  t h e  Ponce 

de Leon housing. (R1078) 

Detect ive Cribb s a i d  t h a t  no k n i f e  had been found i n  t h e  

veh ic le ;  t h e  only poss ib le  weapon he found was a f o r k .  (R290,314)  

Detect ive Grossi  t e s t i f i e d  t h a t  he se ized  a . 2 5  c a l i b e r  automatic 

p i s t o l  from t h e  res idence  of F J i l l i e  Long. (R257-258) FDLE f i rearms 

examiner Edward Bigler  gave h i s  opinion t h a t  t h e  b u l l e t  taken from 

the  v ic t im during t h e  autopsy had been f i r e d  from t h e  p i s t o l  se ized  

from Will ie  Long. (R276-277) 

was a l s o  f i r e d  from t h e  same p i s t o l .  (R278-279) 

0 

The c a r t r i d g e  case found i n  t h e  BMW 

F i f t e e n  year o ld  Will ie  Ray Long t e s t i f i e d  f o r  t h e  S t a t e  

a s  p a r t  of a p l e a  agreement. (R229,236-237)  Long i d e n t i f i e d  t h e  

. 2 5  c a l i b e r  p i s t o l  i n  evidence as  h i s .  (R234) H e  l e n t  i t  t o  

Appellant sometime before Cochran acquired t h e  BMW. (R232) Cochran 

re turned  t h e  gun t o  him while he was i n  possession of t h e  BMFJ. 

Al together ,  t h e  witness  Long s a w  Cochran d r iv ing  t h e  

(R234) 

black BMW about four  o r  f i v e  t i m e s .  (R233) One n igh t  he went r i d i n g  
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0 i n  t h e  BMW with Cochran, Char l ie  Smith and D a r r e l l  Shor ter .  ( R 2 3 3 )  

When t h e  p o l i c e  s t a r t e d  following the  c a r ,  Cochran t o l d  everyone 

t o  jump o u t ,  which they d id .  ( R 2 3 3- 2 3 4 )  

Long t e s t i f i e d  a t  t r i a l  t h a t  he asked Cochran where he 

had go t t en  t h e  c a r  and Cochran r e p l i e d  t h a t  he got  i t  from a lady 

whom he shot  when she t r i e d  t o  s t a b  him. ( R 2 3 5- 2 3 6 )  Long admitted 

on cross-examination t h a t  he had given a d i f f e r e n t  s t o r y  a t  a 

depos i t ion  taken June 2 0 .  ( R 2 5 3 )  A t  t h a t  t i m e ,  Long s a i d  only t h a t  

Cochran t o l d  him he took t h e  BMW from a g i r l  a t  a b a r .  (R253-254) 

Wi l l i e  Long t e s t i f i e d  a t  t r i a l  t h a t  he was not  t e l l i n g  t h e  t r u t h  

under oa th  a t  t h e  time of h i s  depos i t ion .  ( R 2 5 3 )  

Darrell Shor ter  a l s o  t e s t i f i e d  f o r  t h e  S t a t e .  ( R 1 7 9 )  

Shorter  s a i d  t h a t  on t h e  morning of February 6 ,  1985, Cochran drove 

t o  S h o r t e r ' s  res idence  i n  a BMW automobile. ( R 1 8 1 )  According t o  

t h e  wi tness ,  Cochran s a i d  he went t o  a bar  on 7 t h  Avenue; took a 

g i r l  somewhere, and shot h e r .  ( R 1 8 1 )  

BMW. ( R 1 8 1 )  

0 

That was how he acquired the  

Shor ter  went r i d i n g  several t i m e s  i n  t h e  RMW wi th  

Cochran over two o r  t h r e e  days. (R182-183) H e  i d e n t i f i e d  S t a t e  

Exhib i t s  7A and 7 B  a s  personal  checks which Shorter  found i n  t h e  

glove compartment of t h e  BMW. ( R 1 8 2 )  H e  p rac t i ced  s igning them 

i n  t h e  v i c t i m ' s  name. ( R 1 8 2 , 1 0 2 2 - 1 0 6 6 )  

instrument which looked l i k e  a l e t t e r  opener on t h e  dashboard of the  

BMW. (R187-188) 

Shorter  s a i d  he s a w  a sharp 

H e  confirmed t h a t  he was i n  t h e  BMW when t h e  Tampa 

p o l i c e  c a r  t r i e d  t o  s top  them and t h a t  he jumped out and ran .  ( R 1 8 4 )  
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Shor ter  i n s i s t e d  t h a t  he had not  been o f fe red  any dea l  

i n  exchange f o r  h i s  testimony. (R185) He admitted t h a t  he was on 

probat ion i n  Judge Coe's  d i v i s i o n ,  had v i o l a t e d  t h a t  probat ion by 

being a r r e s t e d  f o r  strong-arm robbery and grand t h e f t ;  y e t  was 

r e i n s t a t e d  on probat ion .  (R186-187) 

a 

Defense counsel moved f o r  judgment of a c q u i t t a l  which 

The defense d id  no t  p resen t  any evidence i n  was denied. (R315) 

t h e  g u i l t  phase. 

Af ter  t h e  j u r y  had r e t i r e d  t o  d e l i b e r a t e ,  t h e  b a i l i f f  

brought a reques t  from t h e  j u r o r s  t h a t  they be given a copy of 

t h e  t r a n s c r i p t  of Cochran's confession o r  be allowed t o  hear t h e  

t ape  again .  (R397) Defense counsel agreed t h a t  t h e  j u r y  could 

rehear  t h e  t ape ,  but  objected t o  allowing them t o  read t h e  t r a n-  

s c r i p t  aga in .  (R398) The Court overruled the  ob jec t ion  and s a i d  

t h e  j u r y  would be permit ted t o  examine t h e  t r a n s c r i p t  while  l i s t e n -  

ing  t o  t h e  t ape .  (R399) 

Defense counsel requested t h e  Judge t o  i n s t r u c t  t h e  j u r y  

t h a t  they should r e l y  on what they hear  on t h e  t ape  and should 

consider  anything they can understand on t h e  t ape  even i f  i t  i s  

marked inaudib le  on t h e  t r a n s c r i p t .  (R399) The Court denied t h e  

r eques t ,  saying t h a t  i t  might be confusing t o  t h e  j u r y .  (R400) 

The v e r d i c t  form prepared by t h e  S t a t e  f o r  t h e  j u r y  

was one page s p e c i f i c a l l y  l i s t i n g  a l l  poss ib le  v e r d i c t s .  

342-343,885) 

Murder i n  t h e  F i r s t  Degree which had been defined by t h e  Court a s  

(R265,331, 

The j u r y  re turned  a s p e c i f i c  v e r d i c t  of g u i l t  t o  

premeditated murder. (R379-380,411,885) a 
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B. PENALTY PHASE 

In penalty phase, the State relied upon the evidence 

introduced at the guilt phase, offering no additional evidence. 

( R 4 4 4 )  

For the defense, Dr. Arturo Gonzalez, a psychiatrist, 

testified that he conducted two psychiatric interviews with 

Cochran and also had four reports from psychological evaluations 

of Cochran that were done in the Hillsborough County School System. 

( R 4 4 4 - 4 4 7 )  Dr. Gonzalez determined that Cochran suffered from a 

long standing mental deficiency. ( R 4 4 9 )  Cochran is in the border- 

line range of intelligence. ( R 4 4 9 )  

Dr. Gonzalez said that a person with borderline intel- 

ligence has a greater tendency to become emotionally disturbed 

0 and disorganized in stressful situations. ( R 4 5 0 )  It would take 

less stress for a person like Appellant to panic than for someone 

with a higher I . Q .  ( R 4 5 2 , 4 6 4 )  

emergency situation could be impaired substantially in his ability 

to conform his conduct to the law. ( R 4 5 1 , 4 6 4 )  

Such an individual placed in an 

The witness further noted that Cochran had been ernotion- 

ally deprived because he was raised by his great-grandmother rather 

than his natural parents. ( R 4 5 4 )  In February, 1985, Appellant was 

further disturbed because he had difficulties with the mother of 

his child and consequently wasn't able to visit the child. ( R 4 5 4 -  

4 5 5 )  

Caroline Barnard, supervisor of school psychological 

services in the Hillsborough County School District, presented 
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four  psychological r e p o r t s  performed when Cochran was f i v e ,  e i g h t ,  

0 eleven and t h i r t e e n .  (R~+65-470,1188-1205) D r .  Barnard s a i d  t h a t  

i t  was unusual t o  have a s tudent  r e f e r r e d  t h i s  many times. (R470) 

The reasons f o r  r e f e r e a l  w e r e  behavior problems i n  t h e  classroom. 

(R473-474) Cochran's a b i l i t y  based on h i s  t e s t  scores  was termed 

border l ine  r e t a r d e d .  (R476) His ve rba l  1 . Q .  t e s t e d  out  a t  7 0 .  

(R485) A s tudent  who scored 69 on t h i s  t es t  would be placed i n  a 

s p e c i a l  educable mentally handicapped c l a s s .  (R485) 

D r ,  Barnard t e s t i f i e d  t h a t  t h e  evalua t ions  ind ica ted  

t h a t  Cochran a l s o  had t roub le  concentrat ing and s i g n i f i c a n t  emotion- 

a l  problems. (R476-477) Indiv iduals  with t e s t  scores  l i k e  Cochran's 

experience g r e a t  s t ress  i n  the  school system although they may show 

i t  i n  d i f f e r e n t  ways. (R489-491) 

Susan Watson, Cochran's seventh grade t eacher ,  t e s t i f i e d .  

(R508-521) Cochran w a s  t h i r t e e n  when she taught  him a t  t h e  USF 

Center f o r  Learning D i s a b i l i t i e s .  (R509-510) M r .  Watson s a i d  Cochran 

had a severe l ea rn ing  d i s a b i l i t y  charac ter ized  by d i f f i c u l t y  i n  

l e a r n  how t o  understanding what he heard.  (R512) He w a s  anxious t o  

read and w a s  "highly motivated i n  c l a s s . "  (8513,516) 

MS. Watson made a home v i s i t  t o  t h e  res idenc  of Cochran's 

great-grandmother. (R514) The teacher  descr ibed t h e  house a s  a small  

o l d  house i n  poor condi t ion i n  a rundown neighborhood. (R514) Although 

Cochran was a d i s c i p l i n e  problem a t  f i r s t ,  a s  t h e  year progressed he 

behaved w e l l  during classroom i n s t r u c t i o n .  (R515-516,519) P a r t  o f  the  

problem was Cochran's shame a t  being placed i n  a s p e c i a l  school .  (8518- 

519)  He would walk t o  a d i f f e r e n t  bus s t o p  t o  avoid having k ids  i n  

h i s  own neighborhood see  him g e t t i n g  on the  s p e c i a l  school bus.  (R519) 
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Dennis Namen, a high school SLD (Specific Learning 

Disabilities) teacher at Chamberlain High School, Tampa, testified. 0 
(R525-548) Namen was Cochran's SLD teacher for three years. (R526) 

The witness described Chamberlain as a suburban high school draw- 

ing students from primarily middle and upper-middle class families. 

(R526-527) A few students, like Cochran, were bussed from poor 

inner-city neighborhoods. (R527) 

The witness said that Chamberlain students could be 

called "preppies." (RS34) By and large, they dressed better than 

the teachers. (R534) Cochran, on the other hand, while neat in 

appearance sometimes had clothes that were patched together. (R534) 

He was different in appearance from the other students. (R534) 

Like most SLD students, Cochran had emotional problems 

associated with the stigma attached to attending SLD classes. (R530- 

531) They would often come in the back door of the SLD classroom 

so that their friends wouldn't see them. (R531) Namen said Cochran 

was often frustrated in the regular classes and felt he was differ- 

ent than the other students because of his learning disability. 

(R531-532) The teacher considered recommending Cochran for the 

emotionally handicapped class at Chamberlain but decided against it 

because this would add an additional stigma and would likely have 

caused Cochran to drop out of school. (R533) 

0 

Cochran suffered from what Namen termed an "auditory 

deficit." (R529-530) A s  a practical matter, this meant that if he 



had to listen to oral directions, he would be likely to confuse 

them. (R529) This would be likely to carry over into a work 

situation and create difficulties in holding employment. (R536,538- 

539) 

In February, 1985, Cochran came to the witness and asked 

for help in getting a job. (R536-537) The two went to the school 

guidance counselor who said that Cochran had only completed 12 1/2 

credits in his three years of high school and suggested that he 

consider enlisting in the military. (R537) After talking with the 

military recruiter, Namen realized that Cochran couldn't qualify. 

(R537) Namen recommended to Cochran that he attend Brewster 

Vocational School in the evenings and felt that the office main- 

tenance program would be appropriate. (R538) Namen had noted in 

his calendar that this conversation with Cochran took place on 

February 4, 1985. (R542) 

Several members of Cochran's family testified regarding 

the family background. (R551-580) Guy Cochran was born when his 

mother was fifteen. (R552) His father was in the military, sta- 

tioned in Georgia, and never lived in the same household with the 

mother. (R560) Because his mother did not care for him properly, 

Guy Cochran's great-grandmother was appointed to be his guardian 

and Guy grew up in her residence. (R564-565) 

The great-grandmother is a diabetic with poor eyesight. 

Appellant helped her with housework and paying her (R553,556) 

bills, since her vision was so poor. (R556,578) When Appellant was 
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working, he would contribute money to the household. (R578 )  

Cochran had a strong attachment to the baby he had 

fathered. ( R 5 5 8 , 5 6 6 - 5 6 7 , 5 7 2 - 5 7 3 )  In December, Cochran's girl- 

friend had put a lot of pressure on him to get money so that she 

could have an apartment in which to raise the baby. (R565- 566)  

After he got money for her, she broke off the relationship and 

prevented him from seeing the baby. (R566)  Cochran was deeply 

depressed over this and constantly inquired about the baby's wel- 

fare both before and after he was arrested. (R567)  In order to 

support the baby, while in school Cochran had worked at Winn Dixie 

and had done some landscaping work. ( R 5 7 2 - 5 7 3 , 5 7 9 )  

Detective Kendall Glenn of the Hillsborough County 

Sheriff's Office testified that he was involved in the investiga- 

tion of the Carol Harris homicide. (R612 )  When he found out that 

Cochran's fingerprints were discovered inside the BMW, he went to 

Cochran's residence and asked him to go downtown for questioning. 

( R 6 1 4 - 6 1 5 )  Cochran cooperated. (R615 -616 )  

0 

Later that afternoon, Glenn participated in the question- 

ing and asked Cochran to "do what is right.'' (R617 )  Cochran then 

admitted the homicide and described the circumstances. (R618 -623 )  

Cochran confessed that he ran up behind the victim as 

she started to get in her car and pointed his gun at her head 

while demanding her money. (R618 )  She started screaming, "Don't 

shoot me.'' (R618 )  Cochran became scared because of the screaming 

and, not knowing what else to do, forced her into the car. (R618 )  
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Cochran also related that he was confused about where 

he was driving and that the victim attacked him with what he 

believed to be a knife. (R619-620) A struggle ensued and he shot 

the victim. (R620) Cochran told Detective Glenn that he felt "real 

bad'' after the shooting and was confused about what to do. 

621) 

(R620- 

Cochran was crying throughout this statement. (R622) 

Detective Glenn said that he didn't doubt the truth of the state- 

ment and said Cochran appeared to be remorseful. (R622-623) 

By a vote of 8-4, the jury recommended that the judge 

sentence Cochran to life imprisonment. (R666) The court ordered 

a presentence investigation. (R668) 

C. SENTENCING 

At sentencing, held October 11, 1985, both Appellant 

and his father made brief statements to thecourt. (R673-675) 

Defense counsel objected to the judge considering a letter from 

the victim's mother in deciding what sentence to impose. 

The State argued that Section 921.143, Florida Statutes, was intend- 

ed to give family members of victims a right to be heard. (R680-681) 

The Court announced that he had been provided with letters from the 

victim's mother and brother and that he had read both letters.(R682) 

(R675-676) 

The sentencing judge then read from the sentencing memo- 

randums prepared on both first degree murder convictions for which 

Cochran was to be sentenced. (R684-690) In Case No. 85-1509 (victim 

Orlando Arbelaez) the court imposed a sentence of life imprisonment 
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' 

0 without possibility of parole for 25 years. (R686) 

In Case No. 85-1510 (the instant case), the court found 

as aggravating circumstances, prior conviction of a capital felony, 

commission in the course of a kidnapping, for pecuniary gain; and 

especially heinous, atrocious o r  cruel. (R686-690) A s  mitigating 

circumstances, the courtnoted the same as in the Arbelaez case; 

emotional disturbance and age. (R688) The court found that the 

aggravating circumstances outweighed the mitigating and ordered 

a sentence of death imposed. (R690) 

In response to the State's inquiry, the court said that 

the conviction for a capital felony in the Arbelaez case was 

"substantially the basis" for his decision to overrule the jury 

recommendation of life in the Harris (instant) case. (R690) 
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SUMMARY OF ARGUMENT 

The jury verdict form included alternative verdicts 

of premeditated murder and first degree felony murder. The jury 

verdict found Cochran guilty of premeditated murder. However, 

there was insufficient evidence to prove the element of premedita- 

tion. Accordingly, Cochran's conviction should be reduced to 

second degree murder. 

In a pre-trial "Motion to Vacate the Death Penalty," 

Cochran alleged that Florida's death penalty statute has been 

applied in violation of the Eighth Amendment and the Equal Protection 

Clause of the Fourteenth Amendment. Specifically, he alleged that 

statistics showed that the race of the victim impermissibly affects 

capital sentencing. The court denied Cochran's motion without hold- 

ing an evidentiary hearing. 
0 

At sentencing, the trial judge considered letters from 

the victim's next-of-kin before imposing sentence. These letters 

did not meet the statutory criteria for admissibility. Furthermore, 

Cochran's Sixth Amendment right to confront adverse witnesses was 

violated because the letter-writers were not available for cross- 

examination. Finally, the Eighth Amendment requirement that capital 

punishment not be imposed arbitrarily or capriciously is violated 

where statements by the victim's next-o'f-kin are allowed to enter 

into the sentencing decision. 

The trial judge erred by finding that the homicide was 

especially heinous, atrocious or cruel. The judge impermissibly * 
-16- 



0 considered an alleged lack of remorse as bearing on this aggra- 

vating circumstance. 

victim is not a sufficient reason to sustain this aggravating 

circumstance. 

circumstance where the victim was shot once during the course of 

a felony. 

Failure to get medical attention for the 

This Court has previously rejected this aggravating 

The sentencing judge's override of the jury's life recom- 

mendation cannot be sustained. 

sidered an aggravating circumstance not proved before the jury, the 

propriety of the jury override must still be judged by the Tedder 

standard: The sentencing judge did not consider substantial non- 

statutory mitigating evidence to which the jury may have given great 

weight. 

found by the sentencing judge, the other evidence in mitigation pro- 

vided a reasonable basis for a jury life recommendation. 

pared with other cases in which this Court has undertaken a Tedder 

analysis, a sentence of life imprisonment is proportional in the 

case at bar. 

Although the sentencing judge con- 

Added to the two statutory mitigating circumstances actually 

0 
When com- 
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ARGUMENTS 

ISSUE I. 

THE JURY RETURNED A SPECIFIC 
VERDICT OF GUILT TO PREMEDITATED 
MURDER. BECAUSE THERE IS INSUF- 
FICIENT EVIDENCE OF PREMEDITA- 

BE REDUCED TO SECOND-DEGREE MUR- 
TION , COCHRA" S CONVICTION MUST 

DER. 

During a charge conference, the clerk asked the trial 

judge what verdict form would be submitted to the jury. (R265) 

It was noted that the State had prepared a one page verdict form 

listing all possible verdicts. (R265) The court secured an on-the- 

record agreement from both parties as to the verdict form. (R342-343) 

The verdict form, which appears in the record at R.885 

(See Appendix), lists on one page as alternative verdicts: 

a a. The defendant is guilty of Murder in the First Degree 

b. The defendant is guilty of Felony Murder, First Degree 

as well as the lesser included homicide offenses and not guilty. 

The verdict form was returned by the jury with a check mark next 

to alternative (a) (guilty of Murder in the First Degree). (R885, 

see Appendix) 

A. 

The Verdict Returned Was A Specific Finding 
Of Guilt To Premeditated Murder. 

Florida's murder statute, Section 782.04, Florida Statutes 

(1985) defines murder in the first degree as the unlawful killing of 

a human being with (as alternative elements) either: 
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1. When perpetrated from a premeditated 
design . . .  or 

2. When committed by a person engaged in 
the perpetration of . . .  anj7: 

d. Robbery 

f . Kidnapping 

Thus, the offense of murder in the first degree includes both 

premeditated murder and felony murder. 

Cochran was charged by an Indictment specifying alterna- 

tive theories of "premeditated design" or "while engaged in the 

perpetration of . . . robbery and/or kidnapping. 'I (R776)  The verdict 

form lists as alternative verdicts "Murder in the First Degree" and 

"Felony Murder, First Degree." Although the verdict's provision 

of "Felony Murder, First Degree" may seem redundant, consideration of 

the entire record shows that the verdict provision "Murder in the 

e 

First Degree" was intended to refer only to premeditated murder. 

When a verdict in a criminal case appears ambiguous, it 

should be considered with reference to the entire record to ascer- 

tain the intention of the jury. Chavers v. State, 45 So.2d 180 (Fla. 

1950). It is appropriate to consider the verdict in conjunction 

with the court's instructions to the jury. - Id. 

At bar, the trial court instructed the jury as fo l l ows :  

Murder in the >first degree: Before you can 
find the defendant guilty of first-degree murder, 
the State must prove the following three elements 
beyond a reasonable doubt: 

1. That Carol L. Harris is dead. 
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2 .  The death w a s  caused by t h e  cr iminal  

3 .  There was a premeditated k i l l i n g  of 

a c t  o r  agency of Guy Reginald Cochran. 

Carol L .  Har r i s .  

The t e r m  " k i l l i n g  with premeditation" i s  
k i l l i n g  a f t e r  consciously deciding t o  do so .  
The dec is ion  must be present  i n  t h e  mind a t  
t h e  time of t h e  k i l l i n g .  

(R379,1216, see Appendix) 

Felony murder f i r s t  degree: Before you can 
f i n d  t h e  defendant g u i l t y  of f i r s t - d e g r e e  felony 
murder, t h e  State  must prove t h e  following t h r e e  
elements beyond a reasonable doubt:  

1. Carol L.  Harris i s  dead. 

2 .  The dea th  occurred a s  a consequence of 
and while Guy Reginald Cochran w a s  engaged i n  t h e  
commission of robbery and/or kidnapping. 

while Guy Reginald Cochran was at tempting t o  
commit robbery and/or kidnapping. 

The death occurred a s  a consequence of and 

(R380,1217, see Appendix) 

Clear ly ,  t h e  t r i a l  cour t  def ined murder i n  t h e  f i r s t  degree as 

s p e c i f i c a l l y  l imi ted  t o  premeditated murder. 

g u i l t  t o  murder i n  t h e  f i r s t  degree must accordingly be given a 

s p e c i f i c  i n t e r p r e t a t i o n  as a f inding  of premeditated murder. 

The j u r y  v e r d i c t  of  

S i g n i f i c a n t l y ,  t h e  prosecutor  prepared the  j u r y  i n s t r u c-  

t i o n s  and represented t o  the  cour t  t h a t  they w e r e  taken verbatim 

from t h e  s tandard j u r y  i n s t r u c t i o n s .  (R329-320)  Defense counsel 

approved t h e  i n s t r u c t i o n s  on "Murder - F i r s t  Degree'' and "Felony 

Murder - F i r s t  Degree" on the  b a s i s  of t h a t  r ep resen ta t ion .  (R320) 

In  f a c t ,  t h e r e  w e r e  s i g n i f i c a n t  d i f f e rences  between t h e  j u r y  e 
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instructions presented at bar and the standard jury instructions. 

To begin with, the Florida Standard Jury Instructions 

in Criminal Cases 21 specifies that an explanatory paragraph be 
read to the jury when instructions on both premeditated and felony 

a 

murder will follow. This paragraph, which reads: 

There are two ways in which a person may 
be convicted of first degree murder. 
known as premeditated murder and the other is 
known as felony murder. 

One is 

was omitted from the charge at bar. 

has premeditation as an element is called "First Degree Premeditated 

Murder" in the standard jury instructions,?/ as opposed to "Murder 

in the First Degree" in the instructions at bar. 

Secondly, the offense which 

(R379,1216, See 

Appendix) 

The net effect of the prosecutor's modification of the 

jury instructions combined with the verdict form composed by the 

prosecutor was to present the jury with two distinct first-degree 

offenses, premeditated murder and felony murder. 

instructed to return only one verdict. (R392) In this context, 

the verdict returned ("guilty of murder in the first degree") must 

be viewed as a specific verdict that Cochran was guilty of premedi- 

The jury was 

tated murder. 

2/ 2d edition (1985), p.63. 

- 3/ Id., p.63. 
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There Was I n s u f f i c i e n t  Evidence To Convict 
Cochran -_- Of Murder By Premeditated Design. 

The medical examiner, D r .  Miller, t e s t i f i e d  t h a t  t h e  

v ic t im was shot once a t  c lose  range.  (R198-199 )  

b u l l e t  was from t h e  l e f t  s i d e  of t h e  abdomen t o  the  r i g h t  and 

s l i g h t l y  backward. (R199-200 )  D r .  M i l l e r  s a i d  t h a t  h i s  observa- 

t i o n s  were cons i s t en t  wi th  a f a c t u a l  scenar io  where t h e  shooter  

was seated t o  t h e  l e f t  of t h e  v ic t im i n  t h e  f r o n t  s e a t  of an auto-  

mobile. (R200)  

The t r a c k  of t h e  

Cochran's confession was e n t i r e l y  cons i s t en t  with t h e  

medical evidence.  The t r a n s c r i p t  of t h e  confession descr ibes  t h e  

shooting as fol lows:  

. . .  down by 301 she pu l l ed  a k n i f e  out on 
m e  and t r i e d  t o  s t a b  m e  and I had t h e  gun 
and she f e l l  over on me and I . . .  and I 
had t h e  gun . . .  I d i d n ' t  t r y  t o  shoot h e r ,  
i t  went o f f  . . .  had a r e a l  easy t r i g g e r  t o  
i t  and i t  went of f  . . .  

(R1077 )  

(R1082  ) 

I was d r iv ing  and had t h e  gun i n  my hand. 
She jumped over m e  and I w a s  t r y i n g  t o  s t e e r  
t h e  c a r ,  r i g h t ,  ( inaudib le)  and t h e  gun 
went off  ( inaudib le)  and I was going t o  take 
h e r ,  she asked m e  t o  take  her  t o  the  hospi-  
t a l ,  but I got  scared . . .  

Cochran's statement t h a t  t h e  v ic t im had a t tacked him 

wi th  a k n i f e  w a s  p a r t i a l l y  corroborated by state witness  Darrell 

S h o r t e r ' s  testimony t h a t  he saw a sharp instrument ,  perhaps a 

l e t t e r  opener, on t h e  dash of t h e  BMW. (R187-188 )  The p o l i c e  

search of t h e  BMW, however, only turned up a f o r k .  (R290)  
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0 Detective Cribb testified that he was satisfied with Cochran's 
- 

statement because it fit the physical evidence obtained in his 

investigation. (R314) 

This Court, in Larry v. State, 104 So.2d 352 (Fla.1958) 

summarized the nature of evidence required to prove premeditation. 

The Larry court wrote: 

Premeditation, like other factual 
circumstances, may be established by cir- 
cumstantial evidence. Evidence from which 
premeditation may be inferred includes 
such matters as the nature of the weapon 
used, the presence or absence of adequate 
provocation, previous difficulties between 
the parties, the manner in which the homi- 
cide was committed, and the nature and 
manner of the wounds inflicted. It must 
exist for such time before the homicide as 
will enable the accused to be conscious of 
the nature of the deed he is about to com- 
mit and the probable result to flow from it 
in so far as the life of his victim is con- 
cerned. 

104 So.2d at 354 .  

Applying this standard, the facts at bar do not prove 

beyond a reasonable doubt that Cochran ever deliberated, even for 

an instant, before the shooting. His statement that the gun went 

off unintentionally when the victim lunged at him is consistent 

with the evidence of a single bullet wound crossing the victim's 

abdomen. 

To prove a fact by circumstantial evidence, the circum- 

stances must be inconsistent with any reasonable hypothesis of 

innocence. McArthur v. State, 351 So.2d 972 (Fla.1977). While 

the circumstantial evidence at bar cannot support a theory of 
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innocence as to the homicide of Carol Harris, it is not inconsis- 

tent with a reasonable exculpatory hypothesis as to the existence 

of premeditation. - Cf. Hall v. State, 403 So.2d 1319 (Fla.1981). 

The evidence at bar suggests that Carol Eiarris, already 

the victim of a robbery and kidnapping, became apprehensive when 

Cochran started driving away from the urban center. Thinking that 

a lunge at the driver might force the car off the road and perhaps 

attract attention, Carol Earris may well have jumped at Cochran with 

some type of weapon. Under these circumstances, the shooting itself 

was probably a reflexive action rather than intentional. 

C. 

Cochran's Conviction Must Be Reduced To Second- 
Degree Murder. 

Unquestionably, there was sufficient evidence Dresented 

to sustain a conviction for first-degree felony murder had the jury 

returned such a verdict. However, there is no indication that the 

jury ever considered whether either of the charged underlying 

felonies (kidnapping and robbery) were proved. The Due Frocess 

Clause of the Fourteenth Amendment prohibits a criminal conviction 

without proof beyond a reasonable doubt of each element of a crime. 

Jackson v. Virginia, 443 U . S .  307,99 S.Ct. 2781,61 L.Ed.2d 560 (1979); 

In re Winship, 397 U . S .  358,90 S.Ct. 1068,25 L.Ed.2d 368 (1.970). 

Although Appellant has been unable to find any decisions 

which are directly on point, the case of People v. Jackson, 20 N.Y. 

2d 440,231 N.E.2d 722,285 N.Y.S.2d 8 (1967), -- cert.den., 391 U.S. 

928,88 S.Ct. 1815,20 L.Ed.2d 668 (1968) is instructive. Jackson 

was first tried on both theories of premeditated murder and felony 
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0 murder; t h e  j u r y  found him g u i l t y  on a premeditated murder v e r d i c t .  

I n  t h e  landmark case of Jackson v .  Denno, 378 U.S. 368, 84 S . C t .  

1774, 1 2  L.Ed.2d 908 (1964) h i s  convict ion was reversed and a new 

t r i a l  ordered. 

degree felony murder. 

A t  r e t r i a l ,  t h e  j u r y  found him g u i l t y  of f i r s t -  

One of Jackson's  i s s u e s  on appeal was whether 

double jeopardy barred t h e  fe lony murder convic t ion .  

The New York Court of Appeals r e j e c t e d  Jackson ' s  argu- 

ment t h a t  t h e  j u r y ' s  s i l e n c e  on t h e  felony murder charge a t  h i s  

f i r s t  t r i a l  was equivalent  t o  an a c q u i t t a l .  The cour t  wrote:  

Since t h e  j u r y  was i n s t r u c t e d  t o  render 
only one v e r d i c t ,  i t  had no reason t o  
consider  t h e  felony murder charge once 
i t  found t h e  defendant g u i l t y  of pre-  
meditated murder. 

285 N . Y . S .  2d a t  1 9 .  

a The s a m e  reasoning app l i e s  with f u l l  f o r c e  t o  t h e  f a c t s  

a t  ba r .  Once t h e  j u r y  accepted t h e  p rosecu to r ' s  argument t h a t  

Cochran was g u i l t y  of premeditated murder, i t  had no reason t o  con- 

s i d e r  t h e  felony murder charge.  Thus, t h e  v e r d i c t  i s  n e i t h e r  an 

a c q u i t t a l  nor a f inding  of g u i l t  f o r  f i r s t - d e g r e e  murder on a 

felony-murder theory .  

Under t h e  reasoning of t h e  Jackson c o u r t ,  t h e  f e d e r a l  

c o n s t i t u t i o n  would no t  p r o h i b i t  t h e  S t a t e  from now r e t r y i n g  Cochran 

f o r  f i r s t - d e g r e e  murder on a felony-murder theory .  However, t h e  

F lo r ida  l e g i s l a t u r e  has d i rec ted  i n  Sect ion 924.34, F l o r i d a  S t a t u t e s  

(1985) : 
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924.34 When evidence sus ta ins  only convict ion 
o r  l e s s e r  o f fense .  --  W h  en t h e  a p p e l l a t e  cour t  
determines t h a t  t h e  evidence does not  prove t h e  
of fense  f o r  which t h e  defendant was found g u i l t y  
but  does e s t a b l i s h  h i s  g u i l t  of a lesser s t a t u -  
t o r y  degree of t h e  of fense  o r  a l e s s e r  of fense  
n e c e s s a r i l y  included i n  t h e  of fense  charged, 
t h e  a p p e l l a t e  cour t  s h a l l  r eve r se  t h e  judgment 
and d i r e c t  t h e  t r i a l  cour t  t o  e n t e r  judgment f o r  
the  lesser degree of t h e  of fense  o r  f o r  t h e  
lesser included o f fense .  

Where t h e r e  i s  i n s u f f i c i e n t  evidence of premeditat ion t o  

support  a f i r s t - d e g r e e  murder convict ion,  t h e  evidence may s t i l l  

support  a convict ion f o r  second-degree murder. H a l l  v .  S ta te ,  

403 So.2d 1319 (Fla .1981).  Accordingly, t h i s  case should be remanded 

t o  t h e  t r i a l  cour t  with d i r e c t i o n s  t o  e n t e r  a judgment and sentence 

f o r  second-degree murder. 
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ISSUE 11. 

THE TRIAL COURT ERRED BY DENYING 
COCHRAN'S MOTION TO VACATE THE 
DEATH PENALTY WITEOUT CONSIDERING 
THE EVIDENCE TO SUPPORT HIS CLAIM. 

Prior to trial, defense counsel filed a motion entitled 

Motion to Vacate the Death Penalty. (R808-810) In a Fretrial 

hearing held July 3 ,  1985, the court declined to consider the 

motion prior to a conviction. (R755-756) Then during the penalty 

phase proceedings, the court denied the motion summarily. (R611) 

Of particular concern here is Part IV of the motion which 

alleges that Florida's capital sentencing statute is unconstitutional 

as applied because statistical studies show that the race of the 

victim is a statistically significant factor in death sentence imposi- 

tion. The probability that a death sentence will be imposed is 

significantly greater when the victim of the homicide is white. At 

bar, the victim was a white female. 

a 

At this writing, the United States Supreme Court has yet 

to decide McCleskey v. Kemp, Case No. 84-6811 which directly pre- 

sents the question of whether discrimination in capital sentencing 

based upon the race of the victim is intolerable under the Eighth 

Amendment and the Equal Protection Clause of the Fourteenth Amend- 

ment. 

has a cognizable constitutional claim. 

The decision in McCleskey will determine whether Appellant 

Appellant recognizes that this Court has already rejected 

a similar argument that the trial court should have granted an evi- 

dentiary hearing on the basis of preliminary studies in Thomas v. 



State, 421 So.2d 160  (Fla.1982). Nonetheless, should the United 

States Supreme Court decide in McCleskey that race of the victim, 

as shown by statistical studies, is a constitutionally impermis- 

sible factor in capital sentencing, the further question of what 

evidence is sufficient to prove racial discrimination must be 

reached. 

e 

In Hitchcock v. Wainwright, Case No. 85-6756, the United 

States Supreme Court has agreed to hear whether a claim of system- 

atic race-of-victim-based discrimination in Florida capital sen- 

tencing may be rejected summarily. Accordingly, any relief given 

Hitchcock on this claim should also be granted to Appellant. 
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ISSUE 111. 

THE TRIAL COURT ERRED BY CONSIDERING 
LETTERS FROM THE V I C T I M ' S  NEXT-OF-KIN 
I4HEN IMPOSING SENTENCE. 

A t  t he  sentencing hear ing ,  t h e  judge noted t h a t  he 

had been provided wi th  two l e t t e r s ,  one from t h e  v i c t i m ' s  mother 

and t h e  o the r  from her  b ro the r .  (R682) The judge s p e c i f i c a l l y  

s t a t e d  f o r  t h e  record t h a t  he had read both l e t t e r s .  

f i l i n g  t h e  "Sentencing Memorandum'' i n  support  of t h e  death sentence,  

t h e  Court a t tached t h e  l e t te rs  from t h e  next- of- kin .  (R978-984, 

see Appendix). 

(R682) When 

A s  j u s t i f i c a t i o n  f o r  submission of these  l e t te rs  t o  t h e  

judge f o r  cons idera t ion  i n  sentencing,  t h e  S t a t e  c i t e d  Sect ion 

921.143, F lo r ida  S t a t u t e s  (1985) and contended t h a t  t h e  l e g i s l a t u r e  

"obviously intended" t h i s  provis ion  allowing v ic t ims  o r  t h e i r  next-  

of-kin t o  make a statement t o  t h e  Court t o  apply ''even i n  f i r s t  

degree murder cases ."  (R680) Defense counsel objected t o  considera-  

t i o n  of t h e  l e t t e r s  on severa l  grounds. (R675-676) F i r s t ,  t h e  

charac ter  of t h e  v ic t im cannot be used as  an aggravating circumstance 

because t h e  l e g i s l a t u r e  has declared t h e  l i s t  of s t a t u t o r y  aggravat-  

ing circumstances t o  be exclus ive .  (R675-676) Secondly, defense 

counsel complained t h a t  no n o t i c e  was given regarding t h e  l e t t e r s ;  

t h e  writers w e r e  no t  present  f o r  cross-examination; and consequently 

Appellant had no opportuni ty t o  r ebu t  t h e  l e t t e r s .  (R676) F i n a l l y ,  

defense counsel contended t h a t  cons idera t ion  of t h e  l e t t e r s  would 

v i o l a t e  t h e  Eighth and Fourteenth Amendments t o  t h e  United States 

Const i tu t ion .  (R676) Each of these  claims s h a l l  be argued s e p a r a t e l y .  a 
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A. Violation of Statutory Law 

Section 9 2 1 . 1 4 3 ,  Florida Statutes ( 1 9 8 5 )  provides in 

part: 

9 2 1 . 1 4 3  Appearance of victim or next of 
kin to make statement at sentencing hearing; 
submission of written statement.-- 

(1) At the sentencing hearing, and prior 
to the imposition of sentence upon any defen- 
dant who has been convicted of any felony or 
who has pleaded guilty or nolo contendere to 
any crime, the sentencing court shall permit 
the victim of the crime for which the defen- 
dant is being sentenced, or the next of kin 
of the victim if the victim has died from 
causes related to the crime, to: 

(a) Appear before the sentencing court 
for the purpose of making a statement under 
oath for the record; or 

(b) Submit a written statement under 
oath to the office of the state attorney, 
which statement shall be filed with the sen- 
tencing court. 

(2) The state attorney or any assistant 
state attorney shall advise all victims or, 
when appropriate, their next of kin that state- 
ments, whether oral or written, shall relate 
solely to the facts of the case and the extent 
of any harm, including social, psychological, 
or physical harm, financial losses, and l o s s  
of earnings directly or indirectly resulting 
from the crime for which the defendant is be- 
ing sentenced. 

The letters submitted by Cathron B. Harris and Brinson 

M. Harris do not meet the criteria for admissibility provided by 

this statute. Since neither of the two made a statement under oath 

before the sentencing Court under subsection (l)(a), their written 

statements would have to qualify under (l)(b). Nowhere in the 

record is there any evidence that these letters were submitted a 
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under oath as subsection (l)(b) requires. 

Additionally, subsection (2) of the statute was apparently 
0 

ignored. The statutory language indicates that statements from 

next-of-kin "shall relate solely to the facts of the case and the 

extent of any harm." The letters here, by contrast, highlight the 

character of the victim (R981,983), comment upon the evidence intro- 

duced at trial (R981-983), attack the mitigating evidence introduced 

in regard to Cochranls background and character (R982-983), and com- 

ment upon the judicial system. (R982,984) Plainly, the statute does 

not authorize the sort of emotional appeals to the sentencing court 

presented here. 

The Florida legislature has not directly stated whether 

Florida Statute 921.143 applies in capital sentencing proceedings.- 41 

However, the legislature has clearly indicated in Section 921.141(5), 

Florida Statutes (1985) that aggravating circumstances are limited 

to those provided by statute; no others may be relied upon to sup- 

port a sentence of death. Purdy v. State, 343 So.2d 4 (Fla.), cert. 

den., 434 U.S. 847, 98 S.Ct. 153, 54 L.Ed.2d 114 (1977). Thus, 

statements of the next-of-kin are irrelevant in determining whether 

to impose a sentence of death and, by 'legislative implication, should 

be excluded in a capital sentencing proceeding. 

Com are Code of Laws of South Carolina 1976 516-3-1550 (Lawyers 
coop. *(Victim 
"excluding any crime for which a sentence of death is sought.") 

Impact Statement to be presented at sentencing 
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B.  Right of Confrontation 

I n  Engle v .  S t a t e ,  438 So.2d 803 (Fla.1983),  t h i s  Court 

held t h a t  t h e  S ix th  Amendment r i g h t  t o  confront adverse witnesses  

by cross-examination app l i e s  t o  t h e  f i n a l  sentencing process  before 

t h e  judge i n  a c a p i t a l  proceeding. The Court has a l s o  held t h a t  a 

defendant who d i spu tes  t h e  accuracy of a presentence i n v e s t i g a t i o n  

has t h e  r i g h t  t o  secure confronta t ion  and cross-examination i n  re-  

gard t o  t h e  disputed matters. Eutsey v .  S ta te ,  383 So.2d 219 (Fla .  

1980). 

The same cons idera t ions  should a l s o  apply when le t te rs  

from a v i c t i m ' s  next-of-kin are provided t o  t h e  sentencing cour t .  

A t  b a r ,  defense counsel noted t h a t  Appellant w a s  denied any oppor- 

t u n i t y  t o  r ebu t  t h e  material a l l eged  i n  t h e  le t ters  because t h e  

writers w e r e  unavai lab le  f o r  cross-examination. ' 
Defense counsel f u r t h e r  noted t h a t  t h e  l e t t e r  from t h e  

v i c t i m ' s  mother had j u s t  been brought t o  her  a t t e n t i o n  on t h e  morn- 

ing of t h e  sentencing.  (R675) The n o t i c e  and opportuni ty t o  defend 

inherent  i n  due process  of law were t o t a l l y  denied here  (R676); 

even t h e  minimum requirement t h a t  t h e  defense have access  t o  t h e  

l e t t e r s  with s u f f i c i e n t  t i m e  t o  prepare r e b u t t a l .  Cf. Barclay v .  

S t a t e ,  362 So.2d 657 (Fla .1978).  Moreover, t h e  sentencing judge 

e x p l i c i t l y  s t a t e d  on t h e  record t h a t  he had read both l e t t e r s  from 

t h e  next-of-kin p r i o r  t o  t h e  sentencing hear ing .  (R682) 

I n  Gardner v .  F l o r i d a ,  430 U.S.349, 97 S . C t .  1 1 9 7 ,  51 

L.Ed.2d 393 (1977), t h e  United States Supreme Court d i s t ingu i shed  

t h e  c a p i t a l  sentencing procedure because of t h e  d i f f e r e n t  kind of 
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punishment imposed. The Gardner court held that Fourteenth Amend- 

ment due process of law prohibited a sentence of death from being 

imposed on the basis of information contained in a presentence 

investigation report which the defendant had no opportunity to deny 

or explain. -- See also, Specht v. Patterson, 386 U.S. 605, 87 S.Ct. 

1209, 18 L.Ed.2d 326 (1967). 

Because the letters from the victim's next-of-kin played 

a role in the sentencing proceeding analogous to that of a presentence 

investigation, Cochran's sentence was unconstitutionally imposed. 

C. Eighth Amendment Considerations 

The essential teaching of United States Supreme Court 

decisions dealing with capital punishment is that death is a quali- 

tatively different punishment from any other which requires a 

correspondingly greater degree of scrutiny applied to the sentencing 
a 

, 106 S.Ct. determination. See e.g., - Turner v. Murray, 476 U . S .  - 
- , 90 L.Ed.2d 27 (1986). Death sentences imposed under circumstances 

indicating an unacceptable risk of arbitrary or capricious action 

have been struck. - Id. In holding Florida's death penalty statute 

constitutional, the Court specifically relied on provision of pro- 

cedures which required the sentencing judge to focus on the indi- 

vidual circumstances of each homicide and each defendant. Proffitt 

v. Florida, 428 U . S .  242 at 252, 96 S.Ct. 2960, 49 L.Ed.2d 913 (1976). 

Allowing the victim's next-of-kin to be heard in regard 

to whether a death sentence should be imposed injects a substantial 

risk of arbitrary or capricious action into the capital sentencing 

process. Where a victim's family members are both incensed by the 0 
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killing and articulate, they are likely to have a more persuasive 

impact on the sentencing judge than next-of-kin from an uneducated 

family. The killer of a victim without a family might well receive 

0 

the most favorable sentencing treatment. An unacceptable evaluation 

of the comparative worth of victim's lives will influence the 

capital sentencing decision. 

At bar, there is a substantial chance that the letters 

from the victim's mother and brother were the determinative factor 

in Judge Evans' decision to impose a death sentence. Judge Evans 

stated on the record that his daughter was acquainted with the 

victim's brother (presumably the letter writer Brinson M. Harris). 

(R712-713) The jury's life recommendation was not unreasonable; 

indeed it was thoroughly consistent with the evidence presented. 

Above all, the sentencing judge displayed the importance of the 

letters in the sentencing decision by attaching them to his own 

"Sentencing Memorandum. " ( R 9 7 8- 9 8 4 ,  see Appendix) 

Because the Eighth Amendment to the United States Con- 

stitution as applicable to the States through the Fourteenth 

Amendment forbids the sort of arbitrary and capricious imposition 

of the death penalty evidenced at bar by consideration of letters 

from the victim's next-of-kin, Cochran's sentence of death must 

be vacated. 5 /  

5 /  
8 4- 5 0 8 0 ,  currently before the United States Supreme Court. 

A similar issue is presented in Booth v. Maryland, Case No. 

- 3 4-  



ISSUE IV. 

THE TRIAL COURT ERRED BY FINDING 
THAT THE HOMICIDE WAS ESPECIALLY 
HEINOUS, ATROCIOUS OR CRUEL. 

In his Sentencing Memorandum (R978), the sentencing judge 

found as an aggravating circumstance: 

(h) The capital felony was especially 
heinnous [sic], atrocious, and cruel. The 
defendant exhibited a lack of remorse by 
taking the wounded victim to a remote area, 
probably still alive, rather than taking 
some action which could result in her getting 
medical attention for the injury, thus reflect- 
ing a cold and calculating conscienceless act. 

This finding does not comport with prior decisions of this Court 

defining the parameters of the HAC aggravating factor. 

To begin with, citing lack of remorse in aggravation is 

0 clearly improper under this Court's decision in Pope v. State, 

441 So.2d 1073 (Fla.1983). The Pope court held: 

absence of remorse should not be weighed 
either as an aggravating factor nor as 
an enhancement of an aggravating factor. 

441 So.2d at 1078. 

Secondly, failure to get medical attention for the victim 

does not rise to the level of the especially heinous, atrocious or 

cruel. In Tedder v. State, 322 So.2d 908 (Fla.1975), the defendant 

allowed the victim to languish without medical assistance. While 

this Court found that conduct to be cruel by "any standard of 

decency," it was insufficient to sustain the sentencing judge's 

finding of the HAC aggravating factor. 

Finally, when a victim is shot only once during the 
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course of a felony where a stnuggle over the weapon i s  likely, 

the heightened cruelty necessary for finding the HAC aggravating 
a 

circumstance is lacking. Jackson v. State, Case No. 6 6 , 5 1 0  (Fla. 

November 2 6 ,  1 9 8 6 ) [ 1 1  F.L.W. 61091; Fleming v. State, 3 7 4  So.2d 9 5 4  

(Fla. 1 9 7 9 ) .  

Because the sentencing judge found substantial factors 

in mitigation, it is likely that the erroneous finding of the HAC 

aggravating factor distorted the weighing process. The result of 

the weighing process might have been a life sentence. Accordingly, 

remand to the trial court for a reweighing absent the improper 

aggravating circumstance is mandated. Elledge v. State, 346 So.2d 

998 (Fla. 1 9 7 7 ) .  
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ISSUE v. 
THE TRIAL JUDGE ERRED BY OVER- 

OF LIFE IMPRISONMENT AND IMF'OS- 
RIDING THE JURY RECOMMENDATION 

ING A SENTENCE OF DEATH. 

By a vote of 8-4, the penalty phase jury recommended a 

sentence of life imprisonment. (R 666,886) In conjunction with 

imposition of a death sentence, the judge filed a written "Sentenc- 

ing Memorandum" (R978-979, see Appendix), detailing the statutory 

aggravating and mitigating circumstances he found. 

Of the four aggravating circumstances found by the 

sentencing judge, three were proved by the evidence.6' 

convicted of another capital felony prior to sentencing. 

921.141(5)(b), Florida Statutes (1985). The homicide occurred 

during the commission of a kidnapping. Section 921.141(5)(d), 

Florida Statutes (1985). Pecuniary gain was the final legitimate 

aggravating factor, Section 921.141 (5)(f), Florida Statutes (1985). 

Cochran was 

Section 

The sentencing judge weighed two statutory mitigating 

circumstances against the aggravating factors. 

committed while Cochran was under the influence of emotional dis- 

turbance. Section 921.141(6)(b), Florida Statutes (1985). Cochran's 

age (he had just turned eighteen) was the other mitigating factor 

found by the court. Section 921.141(6)(g), Florida Statutes (1985). 

The judge did not address any of the nonstatutory mitigating factors 

presented, neither at the sentencing hearing nor in the "Sentencing 

Memorandum. 

The homicide was 

- 6/ 
aggravator . 

See Issue IV, supra. for argument regarding the improper a 



Neither did the court address the weight given to the 

jury's life recommendation in the "Sentencing Memorandum. " At 

one point during the sentencing hearing, the prosecutor inquired: 

MR. ATKINSON: Your Honor, for the record, 
again, so it's clear for appellate court pur- 
poses, does the Court also find that in the 
Harris case based on the totality of the aggra- 
vating circumstances that, in fact, the jury's 
recommendation of life was not reasonable under 
the additional factors that the Court had avail- 
able to it. That is, the additional conviction 
in the Arbelaez murder? 

THE COURT: That is precisely the basis that 
is substantially the basis from which the Court 
has made its decision to override the recommenda- 
tion of the jury in that case. 

(R690) 

A. 

The Trial Court Did Not Give Appropriate 
Weight To The Jury's Recommendation. 

- 

In Tedder v. State, 322 So.2d 908 (Fla.1975), this Court 

established the appropriate standard for review of death sentences 

imposed over a jury's life recommendation. The Tedder court wrote: 

In order to sustain a sentence of death 
following a jury recommendation of life, 
the facts suggesting a sentence of death 
should be so clear and convincing that vir- 
tually no reasonable person could differ. 

322 So.2d at 910. 

At bar, the judge did not consider the Tedder standard 

or otherwise indicate that he had given any weight to the jury's 

life recommendation. Rather, he appears to have disregarded the 

jury recommendation because the evidence heard by the jury did not 

include Cochran's subsequent conviction for another capital felony. 
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0 In Richardson v. State, 437 So.2d 1091 (Fla.1983), the 

sentencing judge overrode the jury's life recommendation on the 

ground that the jury had not heard all of the evidence. This 

Court reversed, noting the defendant's right to a jury advisory 

opinion and refusing to "countenance the denigration of the jury's 

role." 437 So.2d at 1095. The jury's recommendation is entitled 

to great weight and "should not be overruled unless no reasonable 

basis exists for the opinion." 437 So.2d at 1095. Richardson's 

sentence was reduced to life despite four properly found aggravating 

circumstances and an unchallenged finding of no mitigating circum- 

stances. 

Compared with Richardson, the facts at bar show even more 

reason to vacate the death sentence. Although Cochran's three proper 

aggravating factors may be comparable to Richardson's four, Cochran 

had substantial evidence in mitigation. In addition to the two 

statutory mitigating circumstances found by the trial court, there 

was evidence of a third statutory mitigating circumstancezl and 

numerous nonstatutory factors which the jury could reasonably 

have found. 

By contrast, there was a lack of significant mitigating 

evidence in two cases where this Court approved the trial court's 

override of a jury life recommendation where the jury did not hear 

all of the factors in aggravation. In White v .  State, 403 So.2d 

Section 921.141(6) (f), Florida Statutes (1985). 
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331 (Fla.1981), --  cert. den., 463 U . S .  1229, 103 S.Ct.3571, 77 L.Ed.2d ' 0  
1412 (1983), there were five valid aggravating factors (including 

tGo not established before the jury) and no mitigating factors. 

This Court held the trial judge's override proper; he imposed death 

"consistently with Tedder." 403 So.2d at 340. 

Again in Porter v. State, 429 So.2d 293 (Fla.), cert. den., - -  
464 U.S .  865, 104 S.Ct. 202, 78 L.Ed.2d 176 (1983), aggravating 

evidence not considered by the jury was proved before the sentencing 

judge. 

description of electrocution might have created an emotional basis 

for the jury's life recommendation. Specifically according defer- 

ence to the jury recommendation, the Porter court found that the 

death sentences met the Tedder standard. 429 So.2d at 296. 

There was no significant mitigating evidence and a lurid 

@ To summarize, this Court has clearly mandated that a deat 

sentence cannot be upheld where a trial court overrides a jury's 

life recommendation, unless the jury's recommendation is unreason- 

able within the parameters of the Tedder standard. When the sentenc- 

ing judge has access to evidence in aggravation no t  considered by the 

jury, the jury's recommendation still retains great weight. The 

additional aggravating evidence is considered insofar as it may 

affect the rationality of the life recommendation; a death sentence, 

however, which fails to meet the Tedder standard cannot be upheld. 
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B.  - 
The Sentencing Judge Did Not Consider Non- 
statutory Mitigating Evidence Presented In 
Penalty Phase Which Could ITave Influenced 
The Jury Recommendation. --- 

The Eighth and Fourteenth Amendments to the UniteL States 

Constitution require that a defendant be allowed to present to the 

sentencer all evidence which might mitigate against a sentence of 

death. Lockett v. Ohio, 438 U.S.586, 98 S.Ct.2954, 57 L.Ed.2d 973 

(1978); Eddings v. Oklahoma, 455 U.S.104, 102 S.Ct.869, 71 L.Ed.2d 

1 (1982). Although Cochran was not restricted from presenting 

evidence in mitigation, the record of the sentencing hearing (R671- 

698) and the judge’s “Sentencing Memorandum” (R978-979, see Appendix) 

indicate that the judge did not consider any mitigating factors 

other than the statutory ones. The record does not reveal the 

reason; - ie whether the judge believed he was limited to the statu- 

tory circumstances or whether he considered the nonstatutory miti- 

gating evidence but gave it no weight. Regardless, the jury clearly 

could have given the nonstatutory mitigating evidence substantial 

weight in their penalty recommendation.8’ To summarize the most 

significant nonstatutory mitigating evidence presented to the 

jury: 

a 

- 8/ It also should not be overlooked that Dr. Gonzalez testified 
that placed in an emergency situation, Cochran could be substantially 
impaired in his ability to conform his conduct to the law. (R451,464) 
Thus, the jury might have found the additional statutory mitigating 
circumstance of Section 921.141(6)(f), Florida Statutes (1985) appli- 
cable. 
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1. Emotional deprivation because Cochran 
was raised by his great-grandmother rather 
than one or both parents. (R454 )  Due to 
his great-grandmother's medical problems, 
Cochran's assistance in the household was 
critical. He accepted this responsibility 
and would also contribute financially when 
he was working. ( R 5 5 3- 5 5 6 , 5 7 8 )  

2 .  Educationally disadvantaged in the school 
system because Cochran's intelligence was 
borderline. ( R 4 4 9 , 4 7 6 , 4 8 5 )  This handicap 
caused great stress and frustration in learn- 
ing as well as a social stigma attached to 
being placed in special asses. (R489- 491 ,  
513-516,518-519,530-5~2)!ij 

3 .  Conflict between Cochran's poor, inner- 
city background and the suburban high school 
to which he was bused. The majority of his 
classmates wore designer clothes and had 
upscale expectations. (R526- 527 ,534 )  

4 .  Concern for his baby's welfare. (R558- 573)  

5 .  
cide to Detective Glenn. (R620 -623 )  

A more intangible factor should also be considered in 

Remorse shown while confessing the homi- 

regard to the weight given the nonstatutory mitigating evidence by 

the jury. 

family members and psychiatrists in mitigation, it is unusual to 

have two classroom school teachers and a police detective testify. 

The jury may have been especially impressed with the character of 

the witnesses testifying on Cochran's behalf and, accordingly, may 

have given their testimony great weight in deciding the appropriate 

penalty. 

While capital defendants often present testimony of 

- Cf. Neary v. State, 384  So.2d 886 (Fla.1980). - -  
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The case at bar is similar to Jacobs v. State, 396 So.2d. 

1981) where the trial judge mistakenly thought that non- 

mitigating circumstances could not be considered. In 

Jacobs, this Court reversed the override of the jury's life recom- 

mendation, citing the nonstatutory mitigating evidence before the 

jury. Again, in Welty v. State, 402 So.2d 1159 (Fla.1981), this 

Court held that despite four valid aggravating factors and no 

statutory mitigating factors, the jury's life recommendation was 

reasonable because it might have been influenced by nonstatutory 

mitigating evidence. 

Similar considerations should govern the case at bar. 

The jury may well have given considerable weight to the evidence 

of nonstatutory mitigating factors in determining that the mitigat- 

m ing factors outweighed the aggravating factors. This nonstatutory 

mitigating evidence added to the already strong statutory mitigating 

evidence (the two factors found by the trial court and the evidence 

regarding a third presented before the jury). The jury override 

was improper because there was ample evidence in mitigation which 

could influence a reasonable jury to recommend a life sentence. 

C. 

A Sentence Of Death Is Not Proportional 
When Compared To Other Decisions Of This 
Court. 

- 

Consistent with this Court's proportionality review of 

capital sentencing, the facts at bar should be compared with other 

decisions where this Court has applied the Tedder standard to review 
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the propriety of a jury override. In one such decision, McCampbell 

v. State, 4 2 1  So.2d 1072  (Fla.1982), the defendant killed during 

the course of a robbery. 

were comparable to those at bar. 

mitigating factors, only nonstatutory ones, while Cochran has both. 

a 
The three applicable aggravating factors 

However, McCampbell had no statutory 

Because the weight of the mitigating evidence at bar is greater than 

in McCampbell and the weight in aggravation comparable, the result 

of the Tedder analysis in McCampbell (reduction to life) is clearly 

warranted at bar. 

In Amazon v. State, 487 So.2d 8 (Fla.1986), the defendant 

murdered two victims during the course of a burglary, kidnapping 

and sexual battery. 

stances and nothing in mitigation when overriding the jury's life 

recommendation. This Court reversed, noting that the jury could 

have found emotional disturbance and the defendant's age of nineteen 

in mitigation. 

The trial court found four aggravating circum- ' 
At bar, even the trial judge found these two statutory 

A s  explained in subsection B, mitigating factors applicable.u/ 

supra, a great deal more mitigating evidence was offered on Cochran's 

behalf. The jury life recommendation at bar was at least as reason- 

able as the one in Amazon. Proportionality analysis requires that 

Cochran's sentence also be reduced to life. 

- lo/ Note that Cochran was one year younger at the time of the 
offense. 
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CONCLT SIO - 

Based on the foregoing argument, reasoning and author- 

ities, Guy Reginald Cochran, Appellant respectfully requests this 

Court to afford him the following relief: 

Issue I - Reduction of his conviction to second 
degree murder and remand for a proper sentence. 

Issue 11-IY - Vacation of his sentence of death 
and remand for further proceedings. 

Issue V - Reduction of his death sentence to life 
imprisonment . 

Respectfully submitted, 

JAMES MARION MOORMAN 
PUBLIC DEFENDER 
TENTH JUDICIAL CIRCUIT 

A s  sis taGt Public Defender 

Hall of Justice Building 
455  North Broadway 
P. 0. Box 1 6 4 0  
Bartow, FL 33830  
( 8 1 3 ) 5 3 3 - 0 9 3 1  or 5 3 3- 1 1 8 4  
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