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PRELIMINARY STATEMENT 

JOSEPH HENRY GARRON w i l l  be referred to  as the "Appellant" 

i n  t h i s  b r i e f ,  and the STATE OF F'LORIDA w i l l  be referred to  as 

the "Appellee." The record on appeal cons i s t s  o f  twelve (12) 

volumes and w i l l  be referenced by the symbol "P" followed by the 

appropriate page number. 



STATEMENT OF THE CASE 

Appel lee  a c c e p t s  A p p e l l a n t ' s  s t a t e m e n t  o f  t h e  c a s e  s u b j e c t  

t o  any changes and a d d i t i o n s  no ted  i n  t h e  argument.  

STATEMENT OF THE FACTS 

A. The G u i l t  Phase 

On t h e  evening o f  November 11, 1982, Appe l l an t  was a t  home 

w i t h  h i s  two s t e p d a u g h t e r s ,  Linda  and T i n a  Garron (R. 5 7 ) .  Linda 

was watching t e l e v i s i o n  i n  t h e  l i v i n g  room w i t h  A p p e l l a n t ,  and 

T ina  was i n  h e r  bedroom (R.58). A p p e l l a n t ' s  w i f e ,  Le Thi  

Garron,  had gone t o  t h e  g r o c e r y  s t o r e  (R.57). Appe l l an t  drank a  

g l a s s  o f  wine ( ~ . 5 8 ) .  A p p e l l a n t ,  who had become ex t remely  

r e l i g i o u s  i n  r e c e n t  y e a r s ,  began denouncing God (R. 59 ,  106-107) . 
Appel lan t  made an  obscene remark t o  Linda  and t o l d  h e r  God could  

n o t  h e l p  h e r  now (R.59).  H e  t h e n  touched t h e  s i d e  o f  h e r  t h i g h  

(R. 59-61).  A t  t h a t  p o i n t ,  L i n d a ' s  mother r e t u r n e d  home ( R .  61 ) .  

Linda tes t  i f  i e d  t h a t  Appe l l an t  had p r e v i o u s l y  touched h e r  

i n  a  s e x u a l  way (R.61).  Appe l l an t  had rubbed h e r  b u t t  w h i l e  she  

was i n  bed and once t o l d  h e r  he would g i v e  h e r  dog away u n l e s s  

s h e  l e t  him c l imb i n t o  bed w i t h  h e r  and rub  h e r  back (R.69).  

Linda had a l s o  seen Appe l l an t  l y i n g  i n  h i s  bed on t o p  o f  Tina  

(R.74).  On t h a t  o c c a s i o n ,  Appe l l an t  was wear ing  o n l y  h i s  

underwear,  and Tina  was wear ing  a  nightgown which was l i f t e d  

above h e r  knees  ( ~ . 7 4 ) .  Linda  r e p o r t e d  A p p e l l a n t ' s  a c t s  t o  a  

schoo l  c o u n s e l o r  (R.  75) .  An F.R. S. r e p r e s e n t a t i v e  v i s i t e d  t h e i r  

home, b u t  no f u r t h e r  a c t i o n  was t a k e n  (R.75). 



I 

1 ' I  

On t h i s  even ing ,  when Linda heard  h e r  mother d r i v e  up ,  she  

rushed o u t s i d e  t o  t e l l  h e r  what had happened ( R . 7 6 ) .  Appe l lan t  

denied  t h a t  any th ing  had happened (R. 7 7 ) .  H e  and Le Th i  began 

a rgu ing .  Le Thi  t o l d  h e r  daugh t e r s  t o  pack t h e i r  c l o t h e s  ; t h e y  

were l e av ing  (R. 7 7 )  . 
Linda then  saw Appe l lan t  w i t h  a  gun (R. 81) . She saw him 

pu t  a  towel  around t h e  gun so  it could  no t  be seen ( R . 8 2 ) .  

Linda t o l d  h e r  mother Appel lant  had a  gun,  b u t  he denied  it 

(R. 8 2 ) .  Le Thi  and Appe l lan t  w e r e  i n  t h e i r  bedroom ( R . 8 3 )  . 
Linda saw h e r  mother back i n t o  t h e  bathroom from t h e  bedroom 

( R . 8 3 ) .  Le Th i  looked f r i g h t e n e d ;  Appel lant  was p o i n t i n g  a  gun 

a t  h e r  (R .83). Linda heard  two s h o t s  (R. 85). Her mother was on 

t h e  f l o o r  (R. 85) . She had been sho t  i n  t h e  c h e s t  (R. 85) . 
Linda and Tina r a n  from Appe l lan t  (R. 86 ) .  Tina s topped a t  

t h e  t e lephone  ( R . 8 6 ) .  She c a l l e d  t h e  o p e r a t o r  and reques ted  t h e  

p o l i c e  ( R . 8 7 ) .  Linda saw Appe l lan t  run  toward Tina  ( R . 8 8 ) .  H e  

h e l d  t h e  gun i n  two hands ,  aimed and s h o t  T ina  ( R . 8 8 ) .  

Linda r a n  from t h e  back porch ( R . 8 8 ) .  A s  she  r a n ,  Linda 

heard  t h e  door open and saw Appe l lan t  running ( R . 8 9 ) .  She heard  

ano the r  s h o t  which she  thought  was aimed a t  h e r  ( R . 8 9 - 9 2 ) .  

Linda r a n  t o  t h e  home o f  a  ne ighbor ,  Mary Lombardi, and Lombardi 

c a l l e d  t h e  p o l i c e  (R. 88).  

D r .  Joan Wood, t h e  c h i e f  medical  examiner f o r  Pasco and 

P i n e l l a s  Count ies ,  t e s t i f i e d  t h a t  Le Thi  r e c e i v e d  two b u l l e t  

wounds (R. 1 5 0 - 1 5 2 )  . She d i ed  from a  gunshot  wound t o  t h e  c h e s t  

( R . 1 6 3 ) .  The gun used t o  k i l l  Le Thi  was s h o t  approx imate ly  

t h r e e  feet from t h e  v i c t i m  ( R . 1 5 9 ) .  D r .  Wood t e s t i f i e d  t h a t  Le 



Thi d i ed  t h r e e  t o  f i v e  minutes a f t e r  she was sho t  (R. 160 ) .  Le 

Thi probably  became unconscious  one minute a f t e r  she  was s h o t  

(R. 160) .  

Tina s u f f e r e d  t h r e e  gunshot  wounds t o  h e r  c h e s t  and one t o  

h e r  l e f t  l e g  (R.153-157). Two o f  t h e  c h e s t  wounds w e r e  f a t a l  

(R.160). Two o f  t h e  c h e s t  wounds were sho t  from d i s t a n c e s  o f  

one and one-ha l f  t o  t h r e e  f e e t  ( ~ . 5 1 3 - 1 5 6 ) .  According t o  D r .  

Wood, Tina was a l i v e  when a l l  f ou r  s h o t s  were f i r e d  (R.161). 

Tina probably  d ied  one t o  two minutes a f t e r  t h e  f o u r t h  sho t  was 

f i r e d  (R.161). 

C l i n t o n  Vaughn, a  deputy  w i t h  t h e  Pasco County S h e r i f f ' s  

Of f i c e ,  was d i spa t ched  t o  t h e  scene  a t  approx imate ly  n i n e  o r  t e n  

o ' c l o c k  t h a t  evening (R. 183) .  Vaughn found Appe l lan t  i n  t h e  

backyard on t h e  ground (R. 185) .  Appe l lan t  had been sho t  and was 

moaning (R.186). Vaughn asked Appe l lan t  i f  he had been s h o t  and 

Appe l lan t  responded "yes" (R.186). Vaughn asked Appe l lan t  i f  

anyone e l s e  had been s h o t ,  and Appe l lan t  po in t ed  toward t h e  

t r a i l e r  (R.186). Vaughn asked Appe l lan t  who d i d  t h e  s h o o t i n g ,  

and Appe l lan t  responded t h a t  he d i d  (R.186). A r e v o l v e r  was 

l o c a t e d  a t  A p p e l l a n t ' s  f e e t  ( ~ . 1 8 6 ) .  

Vaughn e n t e r e d  t h e  t r a i l e r  and found t h e  bod i e s  o f  Tina and 

Le Thi  (R.187). They were b o t h  dead (R.187). Vaughn went 

o u t s i d e  and advised Appe l lan t  o f  h i s  Miranda r i g h t s  (R.188). 

Appe l lan t  i n d i c a t e d  t h a t  he  unders tood h i s  r i g h t s  (R. 189) . 
Appel lan t  never t o l d  Vaughn he d i d  no t  remember t h e  shoo t i ng  

(R.199). 



Virg in i a  Pleak,  Appellant  ' s h a l f - s i s t e r  , t e s t i f i e d  on 

beha l f  of  Appel lant .  Pleak and Appellant  had t h e  same mother 

but  d i f f e r e n t  f a t h e r s  (R .325).  Their  mother abandoned them when 

Appellant  was an i n f a n t  and l a t e r  regained cus tody  (R.325-331). 

While t hey  were growing up,  t h e i r  mother was married s e v e r a l  

t imes and l i v e d  wi th  s e v e r a l  boyf r iends  (R.  331 -333). Pleak 

descr ibed  Appellant  a s  a  normal teenager  (R. 338) . Powever, on 

cross-examinat ion,  Pleak admitted t h a t  Appellant  had been placed 

i n  t he  D e t r o i t  Child Guidance C l i n i c  because he was ve ry  

agg res s ive  and was having problems a t  school  (F .429).  

A t  age 17,  Appellant  was involved i n  an acc iden t  and was i n  

a  coma f o r  about t h r e e  months (R.338,342). A s  a  r e s u l t  o f  t h e  

a c c i d e n t ,  Appellant  su f f e red  b r a i n  damage, has  a  speech 

impediment and does not walk normally (R. 343-349) . Appel lant  

was t r e a t e d  a t  a  mental h o s p i t a l  and a  r e h a b i l i t a t i o n  c e n t e r  

fol lowing h i s  acc iden t  (R .347-349) . 
Appel lant  then l i v e d  wi th  h i s  mother f o r  t h r e e  yea r s  

(R. 353). During t h a t  pe r iod ,  Appellant  at tempted s u i c i d e  

( ~ . 3 5 3 ) .  Appe l l an t ' s  s t e p - f a t h e r  got  Appellant  a  job wi th  the  

maritime union a s  a  deckhand ( ~ . 3 5 7 ) .  Appellant  began d r ink ing  

h e a v i l y  and o f t e n  displayed u n c o n t r o l l a b l e  anger when d r ink ing  

(R .357-360). 

Pleak saw Appellant  i n  F l o r i d a  i n  1981 (lt.368). Appellant  

had become involved wi th  a  r e l i g i o u s  c u l t  and was not  t ak ing  h i s  

medication (R. 368-371). While she was i n  F l o r i d a ,  Pleak 

observed Appellant  d r ink ing  (R .383).  I n  her  op in ion ,  

Appe l l an t ' s  mental condi t ion  had d e t e r i o r a t e d  ( R .  383) . 



D r .  S tewar t  B e r s t e i n ,  an e x p e r t  i n  t h e  f i e l d  o f  p s y c h i a t r y ,  

t r e a t e d  Appel lant  i n  1961 (R .463).  Appe l lan t  was be ing  t r e a t e d  

f o r  s e v e r e  temper o u t b u r s t s  (R .465) . P r i o r  t o  A p p e l l a n t ' s  

a c c i d e n t ,  he had been i n  j u v e n i l e  c o u r t  t h r e e  times and was 

a r r e s t e d  once f o r  b reak ing  and e n t e r i n g  (R.468-471). Appe l lan t  

had been d e f i c i e n t  a t  schoo l  and was a behav ior  problem a t  home 

(R.468-471) . D r .  Be rns t e in '  s f i n a l  d i a g n o s i s  was ch ron i c  b r a i n  

syndrome p o s t  t r a u m a t i c  t y p e  w i th  b e h a v i o r a l  d i s t u r b a n c e  

(R. 476) . D r .  Re rns t e in  exp la ined  t h a t  t h i s  meant Appe l lan t  

s u f f e r e d  an i n j u r y  t o  h i s  b r a i n  which a f f e c t e d  h i s  memory, 

n e u r o l o g i c a l  f u n c t i o n i n g ,  judgment and emot ional  s t a t u s  (R. 476) . 
The S t a t e  w a s  p e rmi t t ed  t o  c a l l  D r .  Be rn s t e in  o u t  o f  o r d e r  

f o r  i t s  r e b u t t a l  case  (R.512). D r .  Be rn s t e in  t e s t i f i e d  t h a t  it 

i s  h i s  e x p e r t  and pe r sona l  op in ion  t h a t  p s y c h i a t r i s t s  should  

t e s t i f y  i n  medical  terms, n o t  l e g a l  terms, and t h e r e f o r e ,  should  

no t  d i r e c t  themselves  t o  t h e  q u e s t i o n  whether  a  de fendan t  knew 

r i g h t  from wrong a t  t h e  t i m e  he o r  she  committed an o f f e n s e  

(R.515). This  is  a l s o  t h e  p o s i t i o n  o f  t h e  American P s y c h i a t r i c  

Assoc i a t i on  (R.515). 

D r .  Subhash T iwar i ,  an e x p e r t  i n  t h e  f i e l d s  o f  p s y c h i a t r y  

and neurology,  examined Appe l lan t  a t  Bayonet P o i n t  F o s p i t a l  on 

November 12 ,  1982 (R.521). D r .  T iwar i  saw Appe l lan t  f o r  

approx imate ly  20 minutes  (R.522). Appel lant  knew where he was 

and t h e  d a t e  (R.523). Appe l lan t  could  n o t  r e c a l l  t h e  e v e n t s  o f  

t h e  p reced ing  n i g h t  (R. 525) . 
On cross -examina t ion ,  D r .  T iwar i  s t a t e d  he w a s  no t  w i t h  



' I  

Appel lan t  long enough t o  form an o p i n i o n  about  whether  o r  n o t  

Appe l l an t  was p s y c h o t i c  a t  t h e  t i m e  (R.536). However, a t  a  

p r e v i o u s  d e p o s i t i o n ,  D r .  T iwar i  had s t a t e d  he  d i d  n o t  t h i n k  

Appe l l an t  was p s y c h o t i c  a t  t h e  t i m e  (R.536). A p p e l l a n t  d i d  n o t  

s a y  any th ing  on November 1 2  t h a t  made D r .  T iwar i  t h i n k  Appe l l an t  

was p s y c h o t i c  (R. 538).  A f t e r  t h e  November 1 2  v i s i t ,  D r .  T i w a r i  

p r e s c r i b e d  Ha ldo l  i n  c a s e  Appe l l an t  became v i o l e n t  o r  a g i t a t e d  

(P .  542).  However, Appe l l an t  d i d  no t  appear  t o  be  i n  need o f  any 

p s y c h o t r o p i c  medica t ion  (R. 542).  

Weyman Meadows i s  an i n - t a k e  c o u n s e l o r  f o r  t h e  Department 

o f  H e a l t h  and R e h a b i l i t a t i v e  S e r v i c e s  (R.555). I n  March 1981, 

Meadows i n v e s t i g a t e d  L i n d a ' s  r e p o r t  t h a t  h e r  f a t h e r  had made 

s e x u a l  advances toward h e r  (R. 555-556). A f t e r  d i s c u s s i o n s  w i t h  

Linda and a  v i s i t  t o  t h e  Garron home, Meadows concluded t h e r e  

was no i n d i c a t i o n  o f  s e x u a l  abuse (I?. 557-577). 

D r .  James A. F e s l e r ,  an e x p e r t  i n  t h e  f i e l d  of  p s y c h i a t r y ,  

was appo in ted  by t h e  c o u r t  t o  examine Appe l l an t  ( ~ . 6 2 3 - 6 2 5 ) .  

F e s l e r  examined Appe l l an t  on March 30 ,  1983 (R.625). D r .  F e s l e r  

reviewed A p p e l l a n t '  s h i s t o r y  and i n t e r v i e w e d  A p p e l l a n t  f o r  about  

an hour  (R.626-628). Appe l l an t  t o l d  D r .  F e s l e r  he d i d  n o t  

remember what had happened and d i d  n o t  know why he was i n  j a i l  

(R.631,639). Appe l l an t  b e l i e v e d  a l l  o f  h i s  f ami ly  was s t i l l  

a l i v e  (R. 631-639). I n  D r .  F e s l e r '  s o p i n i o n ,  Appe l l an t  became 

p s y c h o t i c  i n  e a r l y  1980 and remained p s y c h o t i c  u n t i l  t h e  day o f  

t h e  i n t e r v i e w  (R.  643-644) . D r .  F e s l e r  a t t r i b u t e d  Appe l l an t  ' s 

c o n d i t t o n  t o  h i s  head i n j u r y  and h i s  abuse  o f  a l c o h o l  and d r u g s  

(R.644). I n  D r .  F e s l e r ' s  o p i n i o n ,  Appe l l an t  was i n s a n e  a t  t h e  



t i m e  he s h o t  h i s  wi fe  and s t e p d a u g h t e r  (R .649) . 
On c ross -examina t ion ,  D r .  F e s l e r  t e s t i f i e d  t h a t  d u r i n g  t h e  

examina t ion ,  Appe l l an t  was a b l e  t o  respond r a t i o n a l l y  and 

c o r r e c t l y  t o  q u e s t i o n s  about  h i s  name, h i s  a g e ,  t h e  i d e n t i t y  o f  

t h e  P r e s i d e n t  o f  t h e  Uni ted  S t a t e s ,  h i s  b r o t h e r s  and s i s te r s ,  

and h i s  ch i ldhood  @.655) .  The p r o s e c u t o r  asked whether  D r .  

F e s l e r  r e c a l l e d  a  c o n v e r s a t i o n  he had w i t h  Wil l iam Webb, a  

former a s s i s t a n t  s t a t e  a t t o r n e y ,  where in  Webb r e l a t e d  a  

h y p o t h e t i c a l  u s i n g  t h e  f a c t s  o f  t h i s  c a s e  and asked whether  

t h o s e  f a c t s  would change D r .  F e s l e r ' s  o p i n i o n  about  A p p e l l a n t ' s  

s a n i t y  a t  t h e  t i m e  o f  t h e  o f f e n s e  (R.660-665). D r .  F e s l e r  d i d  

n o t  r e c a l l  t h e  h y p o t h e t i c a l  o r  t h a t  he t o l d  Webb he would 

c o n s i d e r  Appe l l an t  sane  under t h o s e  f a c t s  (R. 666) . 
D r .  Radha Majundar,  an e x p e r t  i n  t h e  f i e l d  o f  p s y c h i a t r y ,  

a l s o  examined A p p e l l a n t  a t  t h e  r e q u e s t  o f  t h e  c o u r t  (R. 730-734) . 
D r .  Majundar examined Appe l l an t  on March 30, 1983 f o r  

approx imate ly  one hour  and twenty  minu tes  (R. 734-735) . D r .  

Majundar r e p o r t e d  t h a t  a t  t h e  t i m e  o f  t h e  i n t e r v i e w ,  A p p e l l a n t  

was a g i t a t e d  and not  i n  touch  w i t h  r e a l i t y  (R.736).  k. 

Majundar opined t h a t  Appe l l an t  was a c t i v e l y  p s y c h o t i c  when s h e  

spoke t o  him (R.739).  k .  ~ a j u n d a r ' s  d i a g n o s i s  was t h a t  

Appe l l an t  s u f f e r s  from o r g a n i c  b r a i n  symdrome, some menta l  

r e t a r d a t i o n  and temporal  l o b e  e p i l e p s y  (R.  741) . I n  Dr. 

Majundar 's  o p i n i o n ,  Appe l l an t  d i d  n o t  know r i g h t  from wrong a t  

t h e  t i m e  he committed t h i s  o f f e n s e  (R. 746).  



Carol Medders i s  a  counter  g i r l  a t  Dunkin' Donuts (R.795). 

Appellant  came t o  t h e  doughnut shop on a  d a i l y  b a s i s  (R.796). 

Appel lant  became very r e l i g i o u s  about a  year and a  h a l f  ago 

(R. 798). Af te r  he became r e l i g i o u s ,  Appellant  t a lked  about no 

longer  needing h i s  medication (R. 802) . Medders no t iced  t h a t  

Appellant  became more moody, h i s  speech was d i s o r i e n t e d  and he 

had d i f f i c u l t y  concen t r a t i ng  (R .803).  Medders never saw 

Appellant  g e t  u p s e t ;  she  never saw him do anything psychot ic  o r  

b i z a r r e  (R. 806, 8 1 0 - 1 1 )  Medders saw Appellant  t h e  day be fo re  

t h e  murders occurred ( R . 8 ) .  Appellant  d id  no t  do anything 

psychot ic  o r  b i z a r r e  on t h a t  day and appeared t o  know r i g h t  from 

wrong (R.811). 

Mary Lombardi was a  neighbor o f  Appellant  (R.816). On t h e  

evening o f  t h e  shoot ing ,  Linda came t o  h e r  door (R .817) . Linda 

was t e r r i f i e d  and was y e l l i n g  "he ' s  chasing me; h e ' s  going t o  

shoot me" (R.817). Linda t o l d  Lombardi Appellant  had sho t  h e r  

mother (R. 819).  Lombardi t e s t i f i e d  Linda d id  not  t e l l  Lombardi 

t h a t  h e r  s i s t e r  had been sho t  (R.819). Linda r e l a t e d  t h e  

i n c i d e n t s  t h a t  l ed  up t o  t h e  shoot ing t o  Lombardi (R.821). 

On cross-examinat ion,  Lombardi t e s t i f i e d  t h a t  she d id  not  

r e c a l l  t e l l i n g  R i l l  Webb, two days a f t e r  t h e  shoot ing ,  t h a t  

Linda s t a t e d  "he sho t  my mother and he sho t  my s i s t e r "  (P.835). 

Lombardi d id  no t  r e c a l l  Linda t e l l i n g  her  Appel lant  had made 

sexual  advances toward h e r  (P. 826) . 
D r .  Thomas Thieman, an expe r t  i n  t h e  f i e l d  of  p s y c h i a t r y ,  

was h i r ed  by t h e  pub l i c  de fende r ' s  o f f i c e  t o  examine Appel lant  



(R. 831-833). Dr. Thieman examined Appel lant  a t  t he  Pasco County 

J a i l  on September 5, 1984 (R.833). D r .  Thieman diagnosed 

Appel lant  a s  having organic  b r a i n  symdrome , chronic  alcohol- 

dependency, an a n t i - s o c i a l  personal  i t y  and temporal l obe  

e p i l e p s y  (R.839-841). Appellant  t o l d  D r .  Thieman he d id  not  

r e c a l l  t h e  shoot ing (R.844). Appe l l an t ' s  account o f  t h e  even t s  

came mainly from the  newspapers and what he was t o l d  (R.844). 

Appellant  t o l d  D r .  Thieman he d i d  not  consc ious ly  and knowingly 

k i l l  h i s  wife  and s tepdaughter  (R.847). In D r .  Thieman's 

op in ion ,  Appellant  was insane a t  t h e  time he committed t h i s  

o f f ense  (R. 850). 

During t h e  S t a t e ' s  r e b u t t a l  c a s e ,  t h e  p rosecu to r  c a l l e d  

William Webb. Webb was t h e  a s s i s t a n t  s t a t e  a t t o r n e y  who 

i n i t i a l l y  worked on t h i s  c a s e  (R.938). Webb was i n  p r i v a t e  

p r a c t i c e  a t  t he  t ime o f  t h e  t r i a l  (R.938). On November 12 ,  

1982, a s  p a r t  o f  t h e  s t a t e  a t t o r n e y  i n v e s t i g a t i o n ,  Webb 

interviewed Mary h m b a r d i  (R.940). Lombardi was placed under 

o a t h  (R.940). Lombardi t o l d  Webb t h a t  on t h e  n i g h t  o f  t h e  

shoot ing ,  Linda t o l d  her  Appel lant  had j u s t  sho t  her  mother and 

her  s i s t e r  (R.945). Lombardi a l s o  t o l d  Webb she had p rev ious ly  

seen Appellant  wear a  f i rea rm i n  a h o l s t e r  on h i s  p rope r ty  and 

t h a t  Appellant  v i c i o u s l y  bea t  h i s  dogs (R. 947).  

Webb w a s  p r e sen t  a t  Appe l l an t ' s  adv i so ry  hear ing  (R. 948).  

The hear ing  was he ld  a t  Bayonet Po in t  Hosp i t a l  (R.950). A t  t h a t  

h e a r i n g ,  Appellant  was advised he had a  r i g h t  t o  be represen ted  

by an a t t o r n e y  and i f  he could not  a f f o r d  an a t t o r n e y ,  t h e  c o u r t  

would appoint  t h e  publ ic  de fende r ' s  o f f i c e  t o  r ep re sen t  



Appel lan t  (R.953). A p p e l l a n t  t o l d  t h e  c o u r t  he wanted t o  r e t a i n  

h i s  own a t t o r n e y  (R. 953) . According t o  Webb, Appe l l an t  appeared  

t o  unders tand  what w a s  go ing  on d u r i n g  t h e  h e a r i n g  ( ~ . 9 5 3 ) .  

A p p e l l a n t  ' s answers t o  q u e s t i o n s  asked w e r e  r e s p o n s i v e  (R .%3)  . 
A p p e l l a n t  d i d  n o t h i n g  b i z a r r e  o r  p s y c h o t i c  d u r i n g  t h e  h e a r i n g  

(R.963). Appe l l an t  d i d  n o t h i n g  which made Webb t h i n k  h e  c o u l d  

n o t  d i s t i n g u i s h  r i g h t  from wrong a t  t h e  t i m e  ( ~ . 9 6 5 ) .  Webb 

s t a t e d  t h a t  i n  h i s  o p i n i o n  Appe l l an t  w a s  sane  under  F l o r i d a  l a w  

( ~ . 9 6 6 ) .  An o b j e c t i o n  and motion t o  s t r i k e  t h i s  answer w a s  

s u s t a i n e d  (R.966). Webb t h e n  t e s t i f i e d  t h a t  i n  h i s  o p i n i o n  

A p p e l l a n t  w a s  s a n e  a t  t h e  t ime  o f  t h e  h e a r i n g  ( ~ . 9 6 6 ) .  

Webb a l s o  t e s t i f i e d  t h a t  a f t e r  h e  r e c e i v e d  D r .  F e s l e r ' s  

r e p o r t ,  Webb te lephoned D r .  F e s l e r  (R.967). Webb r e l a t e d  a 

h y p o t h e t i c a l  t o  D r .  F e s l e r  based on t h e  f a c t s  o f  t h i s  c a s e  and 

asked D r .  F e s l e r  whether  t h e s e  f a c t s  would change D r .  F e s l e r ' s  

o p i n i o n  a s  t o  whether  Appe l l an t  w a s  sane  a t  t h e  t i m e  o f  t h e  

h e a r i n g  (R. 963-975). Dr. F e s l e r  t o l d  Webb t h a t  t h o s e  f a c t s  

would i n d i c a t e  s a n i t y  (R .976) . 
The S t a t e  r e c a l l e d  D r .  T iwar i .  Dr. T i w a r i  examined 

Appe l l an t  on March 1 5 ,  1984 (P.988). When D r .  T i w a r i  a sked  

Appe l l an t  about  t h e  e v e n t s  t h a t  o c c u r r e d  on November 1 2 ,  1982,  

Appe l l an t  s t a t e d  he w a s  u n c e r t a i n  whether  he  r e c a l l e d  t h e  e v e n t s  

i n d e p e n d e n t l y  o r  from accoun t s  he  had r e a d  (R.989). A p p e l l a n t  

t o l d  D r .  T iwar i  t h a t  a f t e r  s h o o t i n g  h i s  w i f e  and s t e p d a u g h t e r  

A p p e l l a n t  pu t  t h e  .38 r e v o l v e r  t o  h i s  c h i n  and f i r e d  a s h o t  

(R. 989) . 



The S t a t e  then  r e c a l l e d  Fdward R i g l e r ,  an e x p e r t  i n  t h e  

a r e a  o f  f i r e a r m  a n a l y s i s  and i d e n t i f i c a t i o n  (R .993) . B i g l e r  

examined bo th  handguns recovered from t h e  scene  o f  t h e  shoo t i ng  

(R.993). B i g l e r  t e s t i f i e d  t h e r e  was no way t o  de te rmine  which 

f i r e a r m  w a s  used t o  i n f l i c t  t h e  wound on A p p e l l a n t ' s  ch in  

(R.998). R i g l e r  never  r e p o r t e d  t o  anyone i n  law enforcement 

t h a t  Appe l lan t  s h o t  h imse l f  w i t h  t h e  .38 c a l i b e r  r e v o l v e r  

(R. 1000) . 
W i l l i a m  S c o t t  P h i l l i p s  was a  d e t e c t i v e  w i t h  t h e  Pasco 

County S h e r i f f ' s  Department on t h e  day o f  t h e  shoo t i ng  (R .1003).  

P h i l l i p s  was s e n t  t o  t h e  h o s p i t a l  t o  t a l k  t o  Appe l lan t  (R.1004). 

P h i l l i p s  and Appe l lan t  knew each  o t h e r  p r e v i o u s l y  (R.1005). 

Appe l l an t  recognized P h i l l i p s  (R. 1005).  Appe l lan t  appeared 

cohe ren t  a t  t h e  t i m e  (R.1005). Appel lant  was adv i sed  o f  h i s  

Miranda r i g h t s  and i n d i c a t e d  he unders tood h i s  r i g h t s  (R .1005- 

1006).  P h i l l i p s  was a l s o  p r e s e n t  a t  A p p e l l a n t ' s  adv i so ry  

h e a r i n g  (R. 1006) .  Appe l lan t  appeared t o  unders tand what was 

going on du r ing  t h e  h e a r i n g  (R.1006). Appe l lan t  d i d  no th ing  on 

t h e  evening o f  November 11 t o  make P h i l l i p s  t h i n k  Appe l lan t  d id  

no t  know r i g h t  from wrong (R. 1007) . 
Steve  Morgan, a Pasco County deputy  s h e r i f f ,  t e s t i f i e d  t h a t  

he  s a w  Appe l lan t  a t  t h e  h o s p i t a l  on November 11 (R..1022). 

Morgan asked Appe l lan t  i f  Linda could  s t a y  w i t h  t h e  McDonald 

fami ly ,  and Appe l lan t  i n d i c a t e d  she  cou ld  (R. 1023) .  Appe l l an t  

appeared t o  unders tand t h e  ques t  i o n  (R. 1023) . 
Ross Greco rode  t o  t h e  h o s p i t a l  i n  t h e  ambulance w i t h  

Appe l l an t  and guarded Appe l lan t  f o r  two t o  t h r e e  days 



(R. 1024-1025). Appe l lan t  appeared r a t i o n a l  and coheren t  du r ing  

t h a t  t i m e  (R.1026). Greco 's  o p i n i o n ,  based on h i s  o b s e r v a t i o n s  

o f  Appe l l an t ,  was t h a t  Appe l lan t  was sane  on November 11 

(R.1027). 

Donn Gal lahue i s  a  deputy  w i t h  t h e  Pasco County S h e r i f f ' s  

Department (R .1031). H e  was p r e s e n t  i n  1981 when Weyman Meadows 

in te rv iewed  Appe l lan t  (R .1031) . Appel lan t  appeared r a t i o n a l  and 

coheren t  a t  t h e  t i m e  (R.1032). Gallahue was a  s u p e r v i s o r  a t  t h e  

Pasco County J a i l  from May 1983 th rough  May 1984 (R .1033).  

Appel lant  was i n c a r c e r a t e d  i n  t h a t  i n s t i t u t i o n  du r ing  t h a t  t i m e  

(R.1034). Appe l lan t  was e l e c t e d  a  spokesman f o r  h i s  u n i t  

(R.1034). Based on Ga l l ahue ' s  c o n t a c t s  w i t h  Appe l lan t  i n  1981 

and a t  t h e  j a i l ,  it was Ga l l ahue ' s  op in ion  Appe l lan t  was sane  a t  

bo th  p o i n t s  i n  t i m e  (R.1036). 

Don Venedan, a  c o r r e c t i o n s  o f f i c e r  wi th  t h e  Pasco County 

J a i l  was i n i t i a l l y  a s s i gned  t o  t r a n s p o r t  Appe l lan t  t o  and from 

t h e  t r i a l  (R.1043). Venedan t e s t i f i e d  t h a t  du r ing  a  r e c e s s  

fo l lowing  D r .  B e r n s t e i n ' s  tes t imony Appel lant  had a  c o n v e r s a t i o n  

w i t h  D r .  Be rn s t e in  (R.1045). D r .  Be rn s t e in  s t a t e d ,  " 1 ' m  s o r r y ,  

'I: d o n ' t  remember you." Appe l lan t  r e p l i e d ,  "T remember you." 

(R. 1045).  

The S t a t e  r e c a l l e d  Linda Garron. Linda t e s t i f i e d  t h a t  

Appe l lan t  d rove ,  d i d  shopping,  used c r e d i t  c a r d s  and pa id  t h e  

fami ly  b i l l s  (R .1052-1056). Rased on h e r  p r ev ious  c o n t a c t  w i t h  

Appe l l an t ,  i t  was L inda ' s  op in ion  Appe l lan t  knew r i g h t  from 

wrong on November 11 (R.1057). On c ross -examina t ion ,  Linda 

s t a t e d  she had never  known anyone who was i n sane  ( R .  1066) .  



Linda had d i f f i c u l t y  e x p l a i n i n g  how an i n sane  person would a c t  

and s t a t e d  i t  cou ld  man i f e s t  i t s e l f  i n  many d i f f e r e n t  behav io r s  

(R.1069-1972). 

B.  P e n a l t y  Phase 

During t h e  p e n a l t y  phase ,  t h e  S t a t e  in t roduced  t h e  medical  

examiner ' s  r e p o r t s  on Le Thi and Tina (F .1286).  

Sharon Denning, a  s u p e r v i s o r  f o r  t he  Pasco County Clerk  o f  

C i r c u i t  Court was c a l l e d  a s  a  w i t n e s s .  Denning o f f e r e d  r e c o r d s  

i n d i c a t i n g  t h a t  i n  1974 Appel lant  was charged w i th  aggrava ted  

a s s a u l t  and was p laced  on p r o b a t i o n  (R. 1293-1294) . 
The p s y c h i a t r i c  r e p o r t s  o f  D r s .  Helman and F r i e s o n ,  which 

were prepared i n  1974,  w e r e  admi t t ed  over  d e f e n s e  c o u n s e l ' s  

o b j e c t i o n  (R.1298-1305). 

D r .  Timothy Fjordbak , an e x p e r t  i n  f o r e n s i c  psychology,  

t e s t i f i e d  on b e h a l f  o f  t h e  de f ense  (R.1309-1310). D r .  Fjordbak 

was a  c l i n i c a l  p s y c h o l o g i s t  a t  Chatahoochee S t a t e  Hosp i t a l  

(R.1311). Appe l lan t  was admi t t ed  t o  t h e  h o s p i t a l  i n  December 

1984. I n  January  1985, D r .  Fjordbak determined Appel lant  was 

incompetent  t o  s t and  t r i a l  (R.  1312).  D r .  F jordbak t e s t i f i e d  

Appe l lan t  w a s  a c t i v e l y  p sycho t i c  i n  December 1984 (P ,1316) . 
A p p e l l a n t ' s  psychos i s  m a n i f e s t s  i t s e l f  i n  s i g n i f i c a n t  paranoid  

t h i n k i n g  and u n r e a l i s t i c  b e l i e f s  (R.1315). D r .  Fjordbak 

t e s t i f i e d  f u r t h e r  t h a t  when Appe l lan t  i s  n o t  on h i s  medica t ion ,  

he  i s  incompetent and p sycho t i c  (R.1321). However, A p p e l l a n t ' s  

mental  s t a t e  is improved when he i s  on medicat ion  ( R .  1321). It 

was D r .  F jo rdbak ' s  op in ion  t h a t  Appel lant  would do w e l l  i n  a  

c l o s e l y -  s t r u c t u r e d  environment (R.1322). 



On cross-examinat ion D r .  Fjordbak t e s t i f i e d  t h a t  when he 

examined Appel lant  i n  Ju ly  1985, Appellant  had a f u l l  

a p p r e c i a t i o n  o f  t h e  p e n a l t i e s  t h a t  could be imposed f o r  the  

murders and ind ica t ed  a s t rong  d e s i r e  t o  be a c q u i t t e d  (R.1328). 

D r .  Fjordbak opined t h a t  Appellant  has  a g r e a t e r  than average 

l i k e l i h o o d  o f  being agg res s ive  o r  v i o l e n t  w i th  o t h e r  people  

(R.1331). Dr. Fjordbak t e s t i f i e d  Appel lant  was more l i k e l y  t o  

commit a v i o l e n t  o f f e n s e  than t h e  average i n d i v i d u a l  (R. 1344) . 
Virg in i a  Pleak t e s t i f i e d  about Appellant  ' s childhood and 

h i s  r e l a t i o n s h i p  wi th  h i s  mother (R ,1357-1358). The p rosecu t ion  

was permit ted t o  cross-examine Pleak a s  t o  he r  b i a s  and 

c r e d i b i l i t y  (R. 1361-1362). I n  response t o  t h e  S t a t e ' s  

q u e s t i o n s ,  Pleak t e s t i f i e d  t h a t  she loved he r  b ro the r  d e s p i t e  

t h e  f a c t  t h a t  Appellant  murdered Tina and Le Thi,  and was 

p rev ious ly  charged with  breaking and e n t e r i n g ,  and l i e d  about 

being i n  t h e  m i l i t a r y ,  and t o l d  he r  he k i l l e d  a man i n  Turkey o r  

Greece (R.1362-1366). Pleak s t a t e d  no mat te r  what Appellant  has 

done i n  t h e  p a s t  o r  might do i n  t h e  f u t u r e ,  she w i l l  s t i l l  l ove  

him (R.1367). Pleak a l s o  t e s t i f i e d  she thought Appellant  could 

be v i o l e n t  again  i f  r e l e a s e d  (P .1368). 



SUMMARY OF THE ARGUMENT 

I s s u e  I: There i s  nothing i n  t h e  record  which r e v e a l s  t h a t  

Appel lant  chose t o  e x e r c i s e  h i s  r i g h t s  t o  remain s i l e n t  and 

consu l t  wi th  counsel  a f t e r  being advised o f  t hose  r i g h t s .  The 

comments chal lenged by Appellant  were made i n  t he  con tex t  o f  

d e s c r i b i n g  Appel lant  ' s  behavior  immediately a f t e r  and t h e  day 

fol lowing t h e  murders. The wi tness '  s t a t emen t s  and p r o s e c u t o r ' s  

comments r e f e r  on ly  t o  whether Appellant  appeared t o  unders tand 

h i s  r i g h t s  and the  proceedings dur ing t h e  advisory  hea r ing .  

Thus, t h e r e  was no due process  v i o l a t i o n  under S t a t e  v .  Burwick, 

i n f r a ,  and Wainwright v .  Green f i e ld ,  i n f r a .  

I s s u e  11: It i s  no t  i n h e r e n t l y  p r e j u d i c i a l  f o r  a  

p rosecu to r  t o  t e s t i f y  a t  t r i a l .  William Webb d id  not  a c t i v e l y  

p a r t i c i p a t e  i n  t h e  t r i a l  o f  t h i s  ca se .  In  f a c t ,  a t  t h e  t ime o f  

t r i a l ,  Webb was no longer  a s soc i a t ed  wi th  t h e  s t a t e  a t t o r n e y ' s  

o f f i c e .  Webb's opinion was only  t h a t  Appellant  appeared sane a t  

t h e  time o f  t h e  advisory  hea r ing .  Webb d id  not  g i v e  an opinion 

a s  t o  Appel lant  ' s g u i l t .  Accordingly,  Appellant  was no t  

p re jud iced  by t h e  admission o f  Webb's tes t imony on t h i s  ma t t e r .  

I s s u e  111: The op in ions  o f  t h e  S t a t e ' s  r e b u t t a l  wi tnesses  

regard ing  ~ p p e l l a n t ' s  s a n i t y  were proper .  Lay wi tnesses  may 

t e s t i f y  a s  t o  a  de fendan t ' s  mental c o n d i t i o n ,  provided t h e  

tes t imony i s  based upon personal  knowledge o r  observa t ion .  Each 

o f  t h e  wi tnesses  t e s t i f i e d  a s  t o  t h e i r  con tac t  wi th  Appellant  

and t h e i r  observa t ions  dur ing t h a t  c o n t a c t .  It was app rop r i a t e  

f o r  t h e  wi tnesses  t o  g i v e  an op in ion  based on those  

obse rva t ions .  
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I s sue  I V :  The i n t r o d u c t i o n  of  William Webb's tes t imony t o  

impeach Mary Lombardi was a p p r o p r i a t e  because Lombardi was 

p rev ious ly  furn i shed  with  t h e  t ime,  p l a c e ,  persons  p re sen t  and 

ques t ions  purpor ted ly  asked,  and she s t a t e d  she d id  no t  r e c a l l  

t h e  i nqu i ry .  

The admission o f  O f f i c e r  P h i l l i p s  ' test imony t o  impeach 

Mary Lombardi i s  a l s o  not  a  b a s i s  f o r  r e v e r s a l  o f  Appe l l an t ' s  

convic t  ion .  The conten t  o f  t h a t  s ta tement  was a l r e a d y  admit ted 

through Linda Garron, and the  defense  d id  not  o b j e c t  when 

O f f i c e r  P h i l l i p s  r e l a t e d  what Linda Garron t o l d  him about t h e  

even t s  o f  t h a t  evening.  

I s sue  V: The r e b u t t a l  test imony of  D r .  Berns te in  was 

proper .  The p s y c h i a t r i s t s  who t e s t i f i e d  t h a t  Appellant  was 

l e g a l l y  insane a t  t h e  time he committed t h e  murders recognized 

t h e  d i f f i c u l t y  i n  a t tempt ing  t o  determine,  long a f t e r  an o f f ense  

was committed, whether a  c r imina l  defendant knew r i g h t  from 

wrong a t  t he  time he o r  she committed an o f f e n s e .  It was 

app rop r i a t e  f o r  t h e  S t a t e  t o  p re sen t  evidence t h a t  e x p e r t s  i n  

t h e  f i e l d ,  inc lud ing  t h e  American P s y c h i a t r i c  Assoc i a t i on ,  have 

concluded t h a t  p s y c h i a t r i s t s  should not  make such a  

de te rmina t ion .  

Appellant  d i d  no t  o b j e c t  t o  t h e  q u e s t i o n s  asked o f  D r .  

Majundar about what she was being paid i n  t h i s  ca se .  Thus, t h a t  

i s s u e  was not  preserved f o r  appea l .  Furthermore, t h e  q u e s t i o n s  

were r e l a t e d  t o  any i n t e r e s t  o r  motive D r .  Majundar might have 

had f o r  t e s t i f y i n g  i n  t h i s  ca se .  



The use of the  APA pos i t ion  paper was appropr ia te  under 

Sect ion 90.706. The t r i a l  cour t  recognized t h i s  wr i t ing  a s  

a u t h o r i t a t i v e .  A m i s t r i a l  was not necessary a f t e r  the S t a t e  

asked D r .  Fes ler  an improper quest ion.  The t r i a l  c o u r t ' s  

i n s t r u c t i o n  t h a t  the jury  disregard t h a t  ques t ion  was suf-  

f i c  i e n t  . 
There was no objec t ion  t o  the prosecutor ' s  comments during 

closing argument a t  t r i a l .  Thus, t h i s  Court i s  precluded from 

considering t h i s  i s sue  unless the  prosecutor ' s  comments con- 

s t i t u t e d  fundamental e r r o r .  The prosecutor ' s  remarks were f a i r  

comments on the testimony and c r e d i b i l i t y  of  the  p s y c h i a t r i s t s .  

There was no fundamental e r r o r .  

I ssue  V I :  The S t a t e ' s  use of  Williams r u l e  evidence was 

proper. The evidence was not introduced s o l e l y  t o  show bad 

charac te r  on the pa r t  of Appellant. The evidence was re levant  

t o  the  i s s u e  o f  motive and t o  rebut  Appel lant ' s  i n s a n i t y  de- 

fense.  

I ssue  V I I :  Sect ion 921.141 (1) allows the  t r i a l  court  broad 

l a t i t u d e  in  admitt ing evidence during the penal ty phase of a  

t r i a l .  The repor t s  were introduced for  t h e  l imi ted  purpose o f  

proving Appellant had been convicted of aggravated a s s a u l t  i n  

1974. The repor t s  were a l s o  inheren t ly  r e l i a b l e .  The t r i a l  

court  determined the  r e p o r t s  were probat ive and a l s o  t h a t  the 

defense could rebut  the  r e p o r t s .  Accordingly, t h e r e  was no e r -  

r o r  in  admitt ing the  r e p o r t s .  

A l t e rna t ive ly ,  i f  t h i s  Court determines the re  was e r r o r  i n  



admi t t ing  the  r e p o r t s ,  it cannot be considered r e v e r s i b l e  e r r o r  

because t h e  j u r y  had been presen ted  wi th  t h e  subs tance  o f  t hose  

r e p o r t s  dur ing  t h e  g u i l t  phase o f  t h e  t r i a l .  

I s sue  V I I I :  Appel lant  in t roduced t h e  s u b j e c t  o f  

Appel lant  ' s f u t u r e  propens i ty  f o r  v io l ence  i n t o  t he  proceeding.  

Accordingly,  it was app rop r i a t e  f o r  t h e  prosecu tor  t o  negate  t h e  

m i t i g a t i n g  evidence presented by Appellant  by ques t ion ing  the  

doc tor  about Appe l l an t ' s  a c t i o n s  should he not  t ake  h i s  

medication o r  be confined t o  s t r u c t u r e d  surroundings .  

Furthermore, it i s  c l e a r  from t h e  t r i a l  c o u r t ' s  sentencing o r d e r  

t h a t  f u t u r e  dangerousness was no t  considered by t h e  s en t ence r .  

I s sue  I X :  Improper comments o r  t h e  admission o f  improper 

evidence does no t  per  s e  r e q u i r e  t he  vaca t ion  o f  t h e  dea th  

sentence.  The chal lenged comment was made dur ing impeachment o f  

Appe l l an t ' s  s i s t e r  and was not  r a i s e d  aga in .  The S t a t e  d id  not  

r e f e r  t o  t h i s  i n c i d e n t  i n  d i s c u s s i n g  t h e  aggrava t ing  

c i rcumstances  i n  t h i s  c a s e ,  and the  t r i a l  c o u r t  made no 

r e f e r e n c e  t o  t h e  remark i n  i t s  f i nd ings  on aggrava t ing  and 

m i t i g a t i n g  c i rcumstances .  Any e r r o r  i n  making t h i s  remark was 

harmless .  

I s sue  X: Those comments t o  which no o b j e c t i o n  was made a t  

t r i a l  cannot be r a i s e d  i n  t h i s  appea l .  The remaining comments 

considered s e p a r a t e l y  o r  t o g e t h e r ,  cannot be s a id  t o  have so  

fundamentally t a i n t e d  t h e  penalty-phase proceeding a s  t o  r e q u i r e  

a  remand f o r  resen tenc ing .  



I s s u e  X I :  A p l e a  o f  g u i l t y  without a d j u d i c a t i o n  o f  g u i l t  

i s  considered a "convict ion"  under Sec t ion  921.141 (5) (b)  . 
S i m i l a r l y ,  t h i s  Court should determine t h a t  a  p l e a  o f  no lo  

contendere  wi thout  a d j u d i c a t i o n  o f  g u i l t  i s  a l s o  a conv ic t ion  

under t h a t  s e c t i o n .  However, even i f  t h i s  Court determines  

Appe l l an t ' s  conv ic t ion  i n  1974 f o r  aggravated a s s a u l t  should no t  

have been cons idered ,  Sec t ion  921.141 (5)  (b)  i s  s t i l l  a p p l i c a b l e  

because t h e  t r i a l  cou r t  should have considered Appel lant  ' s 

conv ic t ion  f o r  t h e  murder of  Le Thi Garron. 

Based on t h e  evidence i n  t h i s  c a s e ,  it i s  apparen t  

Appe l l an t ' s  dominant motive f o r  murdering Tina Garron was t o  

prevent  he r  from r e p o r t i n g  he r  mother ' s  murder t o  t h e  p o l i c e .  

The record  c l e a r l y  suppor t s  t h e  t r i a l  cou r t  ' s f ind ing  t h a t  

t h e  murder o f  Tina Garron was e s p e c i a l l y  he inous ,  a t r o c i o u s  o r  

c r u e l .  Tina was sho t  four  t imes a t  po in t  b lank range.  

According t o  t h e  medical examiner, Tina was a l i v e  when a l l  f ou r  

s h o t s  were f i r e d  and l i v e d  approximately one t o  two minutes 

a f t e r  t h e  f o u r t h  shot  was f i r e d .  Appe l l an t ' s  a c t i o n s  a l s o  

support  t h e  t r i a l  c o u r t ' s  f i nd ing  t h a t  t h e  murder was committed 

i n  a c o l d ,  c a l c u l a t e d  and premedi ta ted manner. 



ARGUMENT 

ISSUE I 

WHETHER THE TRIAL COURT ERRED I N  APMITTING 
TESTIMONY REGARDIT'TG APPF1,LANT ' S  RFSPONSES 
WHEN HE WAS ADVISED OF HIS MIRANDA RIGHTS R Y  
POLICF AND D U R I N G  HIS ADVISORY HFARINC, AND 
I N  ALLOWING THE PROSECUTOR TO COMMENT ON 
THIS TESTIMONY DURIT'TG CLOSING ARGUMENT. 

A p p e l l a n t  was charged w i t h  two c o u n t s  o f  f i r s t - d e g r e e  

murder.  I n  h i s  d e f e n s e ,  Appe l l an t  p r e s e n t e d  ev idence  t h a t  he  

was i n s a n e  a t  t h e  t i m e  o f  t h e  o f f e n s e .  I n  o r d e r  t o  r e b u t  

A p p e l l a n t ' s  d e f e n s e ,  t h e  S t a t e  p r e s e n t e d  w i t n e s s e s ,  d u r i n g  i t s  

c a s e  i n  c h i e f  and on r e b u t t a l ,  who t e s t i f i e d  a s  t o  A p p e l l a n t ' s  

menta l  and emot ional  s t a t e  immediately a f t e r  and t h e  day a f t e r  

t h e  murders .  Appe l l an t  con tends  t h a t  t h i s  t e s t i m o n y  and t h e  

p r o s e c u t o r ' s  comments about  t h a t  t e s t i m o n y  d u r i n g  c l o s i n g  

argument c o n s t i t u t e d  impermiss ib le  comments on Appe l l an t  ' s 

e x e r c i s e  o f  h i s  r i g h t s  t o  remain s i l e n t  and t o  b e  r e p r e s e n t e d  by  

c o u n s e l .  Appel lee  submits  t h e  s t a t e m e n t s  c h a l l e n g e d  by 

Appe l l an t  canno t  b e  c o n s t r u e d  a s  comments on t h e  e x e r c i s e  o f  

t h o s e  r i g h t s .  Accordingly ,  A p p e l l a n t ' s  f i r s t  p o i n t  on appea l  

must f a i l .  

I n  S t a t e  v .  Burwick, 442 So .2d 944 ( F l a .  1983) ,  c e r t .  

d e n i e d ,  466 U.S. 931, 104 S.Ct .  1719,  80 L.Ed.2d 191 (1984),  

t h i s  Court h e l d  it was r e v e r s i b l e  e r r o r  t o  a l l o w  t h e  S t a t e  t o  

r e b u t  t h e  d e f e n d a n t ' s  i n s a n i t y  d e f e n s e  by i n t r o d u c i n g  t e s t i m o n y  

t h a t ,  a f t e r  be ing  adv i sed  o f  h i s  Miranda r i g h t s ,  t h e  de fendan t  

r e f u s e d  t o  make a  s t a t e m e n t  and r e q u e s t e d  an a t t o r n e y .  The 
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United S t a t e s  Supreme Court has a l s o  held  t h a t  t h e  S t a t e  may no t  

use a  de fendan t ' s  e x e r c i s e  o f  h i s  c o n s t i t u t i o n a l  r i g h t s  a g a i n s t  

him, a f t e r  i m p l i c i t l y  a s s u r i n g  t h a t  t h e  invoca t ion  o f  those  

r i g h t s  w i l l  no t  be pena l ized .  Wainwright v .  Green f i e ld ,  474 

U.S. - , 106 S.Ct.  - , 88 L.Ed.2d 623 (1986). 

However, i n  both  o f  t hose  ca ses  it was recognized t h a t  it 

i s  pe rmis s ib l e  f o r  a  p rosecu tor  t o  e l i c i t  test imony which would 

demonstrate t h a t  an accused was r a t i o n a l  and coherent  a t  t h e  

t ime of  h i s  a r r e s t  wi thout  mentioning t h a t  he exe rc i sed  h i s  

c o n s t i t u t i o n a l  r i g h t s  t o  remain s i l e n t  and t o  c o n s u l t  counse l .  

S t a t e  v .  Burwick, 442 So.2d a t  948; Wainwright v .  Green f i e ld ,  88 

L.Ed.2d a t  632. This i s  e x a c t l y  what t h e  prosecu tor  d id  i n  t h e  

ca se  a t  b a r .  The p r o s e c u t o r ' s  q u e s t i o n s  o f  t h e  p o l i c e  o f f i c e r s  

and t h e  former s t a t e  a t t o r n e y  w e r e  d i r e c t e d  only  t o  t h e  i s s u e  o f  

Appe l l an t ' s  behavior  a t  t he  time of  h i s  a r r e s t  and dur ing h i s  

adv isory  hear ing  t h e  following day - whether Appellant  appeared 

r a t i o n a l  and coheren t ,  whether A.ppellant understood the  

q u e s t i o n s  he was being asked,  whether Appe l l an t ' s  answers t o  

t hose  ques t ions  were respons ive ,  and whether Appellant  appeared 

t o  understand h i s  r i g h t s .  

A. Appe l l an t ' s  responses  fol lowing Miranda warnings. 

Appellant  contends t h a t  t h e  test imony o f  Deputies Vaughn, 

Ferguson and P h i l l i p s  regard ing  Appel lant  ' s responses  a f t e r  he 

had been advised o f  h i s  Miranda r i g h t s  c o n s t i t u t e d  improper 

comments on Appe l l an t ' s  r i g h t  t o  remain s i l e n t .  That tes t imony,  

which i s  set f o r t h  i n  Appe l l an t ' s  b r i e f ,  appears  i n  t h e  r eco rd  

a t  R.188-189, 203, 1005-1006. 



In none o f  t hese  in s t ances  d id  the  prosecutor  ask o r  t he  

wi tness  vo lunteer  t h a t  Appellant  chose t o  e x e r c i s e  h i s  

c o n s t i t u t i o n a l  r i g h t s .  Furthermore, t he  wi tness '  s ta tements  a r e  

not  " f a i r l y  suscep t ib l e"  t o  such i n t e r p r e t a t i o n .  - See, S t a t e  v .  

Thornton, 11 F.L.W. 325 (F la .  J u l .  17,  1986). Accordingly,  

t h e r e  w a s  no due process  v i o l a t i o n .  

Appellant  r e l i e s  on Maness v .  S t a t e ,  341 So.2d 246 (F la .  

4 th  DCA 1976) f o r  t h e  p ropos i t i on  t h a t  t h e  S t a t e  may not p re sen t  

evidence t h a t  a  defendant was proper ly  warned of  h i s  

c o n s t i t u t i o n a l  r i g h t s  where t h e  S t a t e  i s  not  seeking t o  

in t roduce  a  s ta tement  of  t he  defendant i n t o  evidence.  However, 

Maness i s  d i s t i n g u i s h a b l e  because in  t h a t  ca se  t h e  prosecutor  

asked the  a r r e s t i n g  o f f i c e r  whether t he  defendant made any 

s ta tements  a f t e r  being advised o f  h i s  c o n s t i t u t i o n a l  r i g h t s ,  and 

t h e  o f f i c e r  r e p l i e d  t h a t  he had no t .  Such tes t imony was not 

e l i c i t e d  i n  t h e  case  a t  b a r .  

Furthermore, o t h e r  ca ses  have held t h a t  test imony about 

whether an a r r e s t e e  understood. h i s  Miranda r i g h t s  cannot be 

construed a s  a  comment on the  a r r e s t e e ' s  e x e r c i s e  o f  h i s  r i g h t  

t o  remain s i l e n t .  I n  Holland v .  S t a t e ,  340 So.2d 931 (F la .  4 t h  

l?CA 1976),  an opinion w r i t t e n  j u s t  weeks be fo re  t h e  Maness 

d e c i s i o n ,  t h e  Fourth D i s t r i c t  Court o f  Appeal held  t h e  a r r e s t i n g  

o f f i c e r ' s  test imony t h a t  t h e  defendant made no response when the  

o f f i c e r  asked him i f  he understood h i s  Miranda r i g h t s  could no t  

be  construed a s  a  comment on the  defendant ' s  r i g h t  t o  remain 

s i l e n t .  



S i m i l a r l y ,  i n  Thomas v .  S t a t e ,  367 So.2d 260 (F l a .  3d DCA 

1979) ,  c e r t .  denied,  378 So.2d 350 (1979), t h e  Third D i s t r i c t  

Court o f  Appeal ru led  t h a t  a  p o l i c e  o f f i c e r ' s  tes t imony t h a t  he 

asked t h e  defendant t o  read t h e  c o n s t i t u t i o n a l  r i g h t s  warning 

i n t e r r o g a t i o n  form and t o  p l ace  h i s  i n i t i a l s  a f t e r  each r i g h t  

and t h a t  t h e  defendant complied wi th  t h i s  r e q u e s t  could no t  

reasonably  be construed a s  a  comment on t h e  de fendan t ' s  r i g h t  t o  

remain s i l e n t .  

In  the  i n s t a n t  c a s e ,  t h e  wi tnesses  were asked only whether 

Appellant  i nd i ca t ed  he understood h i s  Miranda r i g h t s .  There i s  

nothing i n  t h e  record  t o  i n d i c a t e  t h a t  Appellant  chose t o  remain 

s i l e n t .  Moreover, t h e  test imony was e l i c i t e d  i n  t h e  con tex t  o f  

Appe l l an t ' s  behavior  s h o r t l y  a f t e r  he committed the  o f f ense .  

This test imony cannot reasonably be  construed a s  a  comment on 

Appe l l an t ' s  r i g h t  t o  remain s i l e n t .  

Appellant  a l s o  a s s e r t s  t h a t  t h e  p rosecu to r  e r r e d  by 

inc lud ing  i n  h i s  hypo the t i ca l  t o  Dr. Thieman t h e  f a c t  t h a t  

immediately a f t e r  t h e  shoot ing Appellant  i nd i ca t ed  t h a t  he 

understood h i s  c o n s t i t u t i o n a l  r i g h t s  ( R . 8 8 2 ) .  This was a  f a c t  

i n  evidence and, t h e r e f o r e ,  was a p p r o p r i a t e  f o r  i n c l u s i o n  i n  t h e  

h y p o t h e t i c a l .  

F i n a l l y ,  Appellant  cha l l enges  t h e  p r o s e c u t o r ' s  r e f e r e n c e s  

dur ing c lo s ing  argument t o  t he  test imony o f  P h i l l i p s  and Vaughn 

(R.1124-1127). In  determining whether t h e  prosecu tor  improperly 

commented on Appe l l an t ' s  r i g h t  t o  remain s i l e n t ,  t h e  app rop r i a t e  

i nqu i ry  i s  whether t h e  comment i s  " f a i r l y  s u s c e p t i b l e "  t o  i n t e r -  



p r e t a t i o n  a s  a  comment on Appe l l an t ' s  r i g h t  t o  remain s i l e n t .  

S t a t e  v .  Kinchen, 490 So.2d 2 1  (F la .  1985);  Thornton v .  S t a t e ,  

11 F.L.W. a t  325. The comments chal lenged by Appellant  a r e  no t  

f a i r l y  s u s c e p t i b l e  t o  i n t e r p r e t a t i o n  a s  a  comment on Appe l l an t ' s  

r i g h t  t o  remain s i l e n t .  A t  no po in t  does t h e  prosecu tor  s t a t e  

t h a t  Appel lant  remained s i l e n t  a f t e r  being advised o f  h i s  

Miranda r i g h t s .  Furthermore, t he  p rosecu to r '  s s ta tements  were 

made i n  t h e  con tex t  o f  Appe l l an t ' s  behavior  fol lowing t h e  

murders. 

B. A p p e l l a n t ' s  responses  dur ing  advisory  hea r ing .  

I n  i t s  r e b u t t a l  c a s e ,  t h e  S t a t e  c a l l e d  William Webb, a  

former prosecu tor  who handled t h e  e a r l y  s t a g e s  o f  t h i s  

p rosecu t ion .  Webb was p re sen t  a t  Appe l l an t ' s  adv isory  hea r ing .  

Webb t e s t i f i e d  t h a t  dur ing  t h e  hea r ing ,  when t h e  judge advised 

Appel lant  t h a t  he had a  r i g h t  t o  be represen ted  by counsel  i n  

t h i s  case  and i f  he could no t  a f f o r d  an a t t o r n e y  t h e  p u b l i c  

d e f e n d e r ' s  o f f i c e  would he appointed t o  r e p r e s e n t  him, Appel lant  

s t a t e d  t h a t  he wanted t o  r e t a i n  h i s  own a t t o r n e y  (R.953). 

Appellee submits t h a t  Webb's s ta tement  t h a t  Appel lant  

i nd i ca t ed  he wanted t o  r e t a i n  h i s  own a t t o r n e y  was no t  a  comment 

on Appe l l an t ' s  invoca t ion  of  h i s  r i g h t  t o  counsel .  Ra ther ,  t h e  

purpose o f  t h e  s ta tement  was t o  show t h a t  a t  t h i s  hea r ing ,  he ld  

t h e  day a f t e r  t h e  shoot ing ,  Appel lant  had the  presence o f  mind 

t o  dec ide  whether t h e  accep t  r e p r e s e n t a t i o n  by t h e  p u b l i c  

defender  o r  h i r e  h i s  own a t t o r n e y .  

Appel lant  argues  f u r t h e r  t h a t  t h e  p r o s e c u t o r ' s  comments 

du r ing  c l o s i n g  argument about  ebb' s tes t imony a l s o  c o n s t i t u t e d  



e r r o r .  Those s t a t e m e n t s ,  t o o ,  were d i r e c t e d  o n l y  t o  A p p e l l a n t ' s  

b e h a v i o r  d u r i n g  t h e  a d v i s o r y  h e a r i n g  and h i s  a b i l i t y  t o  

unders tand  t h e  p roceed ings  and make d e c i s i o n s  r e g a r d i n g  h i s  

r e p r e s e n t a t i o n  by c o u n s e l .  

The s t a t e m e n t s  o f  Webb and of  t h e  p r o s e c u t o r  d u r i n g  c l o s i n g  

argument cannot  b e  c o n s t r u e d  as comments on A p p e l l a n t ' s  e x e r c i s e  

o f  h i s  r i g h t  t o  c o u n s e l .  Accord ing ly ,  t h e r e  w a s  no due p r o c e s s  

v i o l a t i o n .  

A p p e l l a n t  a l s o  c h a l l e n g e s  t h e  i n c l u s i o n  i n  t h e  h y p o t h e t i c a l  

t o  D r .  Thieman o f  t h e  d e f e n d a n t ' s  b e h a v i o r  d u r i n g  t h e  a d v i s o r y  

h e a r i n g  as r e l a t e d  by Webb (R.884). These f a c t s  were i n  

ev idence  and were, t h u s ,  a p p r o p r i a t e  f o r  i n c l u s i o n  i n  t h i s  

h y p o t h e t i c a l .  

C. Harmless e r r o r .  

Should t h i s  Court  r e j e c t  t h e  p reced ing  arguments ,  Appel lee  

submi t s  t h a t  any e r r o r  i n  t h i s  c a s e  w a s  ha rmless  i n  l i g h t  o f  t h e  

o t h e r  ev idence  i n  t h i s  c a s e .  The S t a t e  p r e s e n t e d  t h e  t e s t i m o n y  

o f  Linda Garron,  an e y e w i t n e s s  t o  t h e  murders .  A s  t o  

A p p e l l a n t ' s  s a n i t y  a t  t h e  t i m e  o f  t h e  o f f e n s e ,  t h e r e  w a s  ample 

ev idence  r e g a r d i n g  Appe l l an t  ' s b e h a v i o r  pri-or  t o  and a f t e r  t h e  

s h o o t i n g s  from which t h e  j u r y  cou ld  conclude  Appe l l an t  w a s  sane  

a t  t h e  t i m e  he  committed t h e  o f f e n s e s .  Thus, i t  i s  c l e a r  beyond 

a r e a s o n a b l e  doubt  t h a t  t h e  e r r o r  c o n t r i b u t e d  t o  A p p e l l a n t '  s 

c o n v i c t i o n .  Accord ing ly ,  r e v e r s a l  o f  A p p e l l a n t ' s  c o n v i c t i o n  on 

t h i s  ground i s  n o t  war ran ted .  S t a t e  v .  D i G u i l i o ,  11 F.L.W. 339 

( F l a .  J u l .  1 7 ,  1986) ;  Rrannin  v .  S t a t e ,  11 F.L.W. 485 ( F l a .  

S e p t .  1 8 ,  1986) ;  Diaz v .  S t a t e ,  11 F.L.W. 1763 ( F l a .  3d DCA Aug. 

1 2 ,  1986) .  
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ISSUE I1 

WHETHER THE TRIAL COURT ERRED I N  PERMITTING 
WILLIAM VERB, A FORMER ASSISTANT STATE 
ATTORNEY WHO PAD OR IGIWAL RESPONSIRILITY FOP 
PROSECUTING THIS CASE, TO TESTIFY THAT T N  
HIS OPINION APPELLANT WAS SANE AT THE TIMF 
OF HIS ADVISORY PEARING. 

During the  testimony of  William Webb, i n  the  S t a t e ' s  

r e b u t t a l  case ,  Webb was quest ioned about Appellant  ' s behavior 

dur ing t h e  advisory hear ing .  Webb t e s t i f i e d ,  based upon h i s  

observa t ions ,  t h a t  Appellant appeared t o  be sane a t  t h a t  t ime. 

Appellant  argues t h a t  t h i s  test imony was improper and denied him 

a f a i r  t r i a l .  

This Court r e c e n t l y  considered the  ques t ion  whether a  s t a t e  

a t t o r n e y ' s  o f f i c e  must be d i s q u a l i f i e d  from prosecut ing a  case  

when two a s s i s t a n t  s t a t e  a t t o r n e y s ,  who were not  involved i n  the 

prosecut ion o f  t h e  case ,  were t o  be S t a t e  witnesses .  S t a t e  v .  

C l a u s e l l ,  474 So.2d 1189 (Fla .  1985). This Court determined 

t h e r e  i s  "no inherent  pre judice  i n  allowing an a s s i s t a n t  s t a t e  

a t t o r n e y  who i s  not  prosecut ing the  case t o  t e s t i f y  on beha l f  o f  

t h e  S ta te . "  - Id .  a t  1190. However, i f  s p e c i f i c  p re jud ice  i s  

demonstrated, t h e  s t a t e  a t t o r n e y ' s  o f f i c e  should be 

d i s q u a l i f i e d .  - Id .  In  t h a t  case ,  t h i s  Court s p e c i f i c a l l y  

r e j e c t e d  the  conten t ion  t h a t  al lowing an a s s i s t a n t  s t a t e  

a t t o r n e y  t o  t e s t i f y  i n  a  case  prosecuted by another  member o f  

t h e  same o f f i c e  g ives  undue weight and c r e d i b i l i t y  t o  the  

testimony o f  t h e  a s s i s t a n t  s t a t e  a t to rney .  - Id .  a t  1191. 

Compare, Shargaa v .  S t a t e ,  102 So.2d 804 (F la .  1958),  c e r t .  



denied,  358 U.S. 876, 79 S.Ct. 114, 3  L.Ed.2d 104 (1958). 

In t h e  case  a t  b a r ,  t h e r e  is  even l e s s  l i k e l i h o o d  t h a t  

Appel lant  su f f e red  p r e j u d i c e  a s  a  r e s u l t  o f  Webb's tes t imony.  

Webb t e s t i f i e d  he i s  no longer  a s s o c i a t e d  wi th  t h e  s t a t e  

a t t o r n e y ' s  o f f i c e  and i s  c u r r e n t l y  i n  p r i v a t e  p r a c t i c e .  Thus, 

i t  i s  u n l i k e l y  t h a t  t h e  j u r y  gave Webb's test imony any undue 

weight . 
Webb w a s  c a l l e d  a s  a  wi tness  t o  t e s t i f y ,  i n  p a r t ,  as t o  

Appel lant  ' s behavior  dur ing  the  advisory  hear ing .  A s  more f u l l y  

s e t  f o r t h  i n  I s s u e  111, it was permiss ib le  f o r  Webb, a s  a  l a y  

w i t n e s s ,  t o  g i v e  an opinion on A p p e l l a n t ' s  mental c o n d i t i o n ,  

based upon Webb's personal  obse rva t ions .  - See, R ive r s  v .  S t a t e ,  

458 So.2d 762 (F l a .  1984).  

Webb t e s t i f i e d  he  w a s  p r e s e n t  a t  Appel lant  ' s adv i so ry  

hea r ing  which l a s t e d  approximately 20 minutes (R. 948,963). Webb 

r e c a l l e d  t h a t  t h e  judge advised Appel lant  o f  h i s  r i g h t s ,  and 

Appel lant  i nd i ca t ed  he understood these  r i g h t s  and wanted t o  

r e t a i n  h i s  own a t t o r n e y  ( ~ . 9 5 3 ) .  Webb t e s t i f i e d  t h a t  a l l  o f  

Appe l l an t ' s  responses  were r a t i o n a l  and i n t e l l i g e n t  (R. 965). 

Appellant  d id  nothing dur ing  t h e  hear ing  which Webb considered 

b i z a r r e  o r  which made Webb th ink  Appellant  w a s  psychot ic  o r  

could not  d i s t i n g u i s h  r i g h t  from wrong a t  t h e  time (R.964-965). 

Webb t e s t i f i e d  he was f a m i l i a r  w i th  t h e  l e g a l  d e f i n i t i o n  o f  

i n s a n i t y  i n  t h e  S t a t e  of  F l o r i d a  (R.964). F i n a l l y ,  Webb 

t e s t i f i e d  t h a t ,  i n  h i s  op in ion ,  based on h i s  obse rva t ions  dur ing 

t h e  hea r ing ,  Appellant  was sane dur ing  t h e  adv i so ry  hea r ing  

(R. 966) . Appellee submits t h i s  tes t imony w a s  proper opinion 



t e s t i m o n y  o f  a  l a y  w i t n e s s .  T h e r e f o r e ,  t h e  t r i a l  c o u r t  

a p p r o p r i a t e l y  a d m i t t e d  t h i s  e v i d e n c e .  

A p p e l l e e  r e c o g n i z e s  t h a t  p r i o r  t o  t e s t i f y i n g  t h a t  i n  h i s  

o p i n i o n  A p p e l l a n t  w a s  " sane , "  Webb t e s t i f i e d  it w a s  h i s  o p i n i o n  

A p p e l l a n t  w a s  I I s a n e  unde r  t h e  d e f i n i t i o n  o f  F l o r i d a  l a w "  

(R.966). Tha t  answer w a s  t h e  s u b j e c t  o f  a  mot ion  t o  s t r i k e  and 

an  o b j e c t i o n  on b e h a l f  o f  A p p e l l a n t  (R.966) .  The t r i a l  c o u r t  

s u s t a i n e d  t h e  o b j e c t i o n  (R.966). Thus,  t h a t  e r r o r  w a s  c l e a r e d  

up a t  t r i a l  and c a n n o t  form t h e  b a s i s  f o r  reversal o f  

A p p e l l a n t ' s  c o n v i c t i o n .  

S t a t e  v. Hayes ,  473 S.W.2d 688 ( 0 .  1971) ;  P e o p l e  v. 

Arends ,  155  Cal.App.2d 496 ,  318 P.2d 532 (1957) ;  and IJn i ted  

S t a t e s  v. McKoy, 771 F.2d 1207 ( 9 t h  C i r .  1985) ,  c i t e d  b y  

A p p e l l a n t ,  are c l e a r l y  d i s t i n g u i s h a b l e  from t h e  i n s t a n t  case. 

I n  S t a t e  v. Hayes ,  t h e  p r o s e c u t i n g  a t t o r n e y  a c t i v e l y  p r o s e c u t e d  

t h e  c a s e  and w a s  a l s o  t h e  S t a t e ' s  c h i e f  w i t n e s s .  I n  P e o p l e  v. 

Arends  and U n i t e d  S t a t e s  v .  McKoy, 771 F.2d 1207 ( 9 t h  C i r .  1985) 

t h e  a t t o r n e y / w i t n e s s  was n o t  p r o s e c u t i n g  t h e  case, b u t  g a v e  a n  

o p i n i o n  on t h e  d e f e n d a n t ' s  g u i l t .  

As  p r e v i o u s l y  s t a t e d ,  Webb w a s  n o t  t h e  p r o s e c u t i n g  a t t o r n e y  

i n  t h i s  c a s e .  I n  f a c t ,  t h e  S t a t e  d i s a s s o c i a t e d  Webb from t h e  

s ta te  a t t o r n e y ' s  s t a f f  by  e l i c i t i n g  t e s t i m o n y  t h a t  Webb had b e e n  

i n  p r i v a t e  p r a c t i c e  f o r  a p p r o x i m a t e l y  two y e a r s  p r i o r  t o  t r i a l  

F u r t h e r m o r e ,  Webb d i d  n o t  g i v e  an o p i n i o n  as t o  ~ p p e l l a n t ' s  

g u i l t .  A p p e l l a n t ' s  a t t e m p t  t o  e q u a t e  t h e  i s s u e  o f  g u i l t  w i t h  



t h e  i s s u e  o f  s a n i t y  must f a i l .  Appellee would submit those  a r e  

s e p a r a t e  concepts .  Moreover, recogniz ing  t h a t  s a n i t y  was a  

primary i s s u e  i n  t h i s  c a s e ,  t h e  key de te rmina t ion  f o r  the  j u ry  

was whether Appellant  was sane a t  t h e  time he committed t h e  

o f f e n s e ,  not  a t  t h e  time o f  t h e  advisory  hear ing .  Webb o f f e red  

no op in ion  on t h a t  i s s u e .  

Cases from o the r  j u r i s d i c t i o n s  have found no e r r o r  i n  

admi t t ing  t h e  test imony o f  a  former prosecu tor  o r  p rosecu tor  no t  

a s s o c i a t e d  wi th  t he  case  on i s s u e s  o the r  than the  g u i l t  o f  t h e  

defendant .  In  S t a t e  v .  Washington, 229 Kan. 47, 622 P.2d 986 

(1981),  t h e  test imony o f  an a s s i s t a n t  d i s t r i c t  a t t o r n e y ,  who 

handled r ape  ca ses  and was a  r ape  counselor  bu t  who was no t  

involved i n  t h a t  p rosecu t ion ,  regard ing  the  number o f  v i c t i m s  

who have phys ica l  i n j u r y  t o  t h e i r  sex organs  a f t e r  a  rape  a t t a c k  

was he ld  admiss ib le .  In McKenzie v .  S t a t e ,  507 P. 2d 1333 (Okla. 

C r i m .  App. 1973) ,  a  wi tness  gave test imony a t  t r i a l  t h a t  

d i f f e r e d  from the  test imony she gave a t  a  p re l iminary  hear ing .  

The wi tness  explained t h e  d i f f e r e n c e  i n  th.e test imony by s t a t i n g  

t h a t  she was drunk a t  t he  pre l iminary  hea r ing .  The S t a t e  c a l l e d  

t h e  prosecu tor  who was p re sen t  a t  t h e  p re l imina ry  hea r ing ,  b u t  

no t  involved i n  t he  t r i a l ,  t o  t e s t i f y  t h a t  the  wi tness  appeared 

drunk a t  t h e  hear ing .  The a p p e l l a t e  cou r t  found no e r r o r  i n  

admi t t ing  t h a t  tes t imony.  

Appellee submits t h e r e  was no p re jud ice  i n  a l lowing Webb, 

who was no t  an a s s i s t a n t  s t a t e  a t t o r n e y  a t  t he  t ime o f  t r i a l ,  t o  

t e s t i f y  a s  t o  h i s  observa t ions  o f  Appe l l an t ' s  behavior  dur ing  



t h e  a d v i s o r y  h e a r i n g .  Accord ing ly ,  t h i s  t e s t i m o n y  canno t  form 

t h e  b a s i s  f o r  r e v e r s a l  o f  A p p e l l a n t '  s c o n v i c t i o n .  

I n  t h e  a l t e r n a t i v e ,  Appe l l ee  would a r g u e  any e r r o r  i n  

a d m i t t i n g  Webb's t e s t imony  w a s  ha rmless  under  t h e  s t a n d a r d  se t  

f o r t h  i n  S t a t e  v. D i G u i l i o ,  s u p r a .  The S t a t e  p r e s e n t e d  numerous 

l a y  w i t n e s s e s  who t e s t i f i e d  t h a t  A p p e l l a n t  appea red  s a n e  b e f o r e  

and a f t e r  he committed t h e  o f f e n s e .  I n  f a c t ,  Wil l iam P h i l l i p s  

w a s  a l s o  p r e s e n t  a t  t h e  a d v i s o r y  h e a r i n g ,  and he t e s t i f i e d  t h a t  

A p p e l l a n t  appeared  t o  u n d e r s t a n d  t h e  n a t u r e  o f  t h a t  p roceed ing  

and answered q u e s t i o n s  r a t i o n a l l y  d u r i n g  t h e  h e a r i n g  (R. 1006) . 
Thus,  Webb's t e s t i m o n y  w a s  mere ly  cumula t ive .  It i s  c l e a r  

beyond a r e a s o n a b l e  doubt  t h a t  t h i s  t e s t i m o n y  d i d  n o t  c o n t r i b u t e  

t o  A p p e l l a n t ' s  c o n v i c t i o n .  



ISSUE 111 

WHETHER THE TRIAL COURT ERRED I N  ADMITTING 
LAY OPINIONS OF TFE STATE'S REBUTTAL 
WITNESSES ON THE ISSUE OF APPELLANT'S 
SANITY. 

A p p e l l a n t ' s  t h i r d  c o n t e n t i o n  is  t h a t  t h e  t r i a l  c o u r t  e r r e d  

i n  a l l o w i n g  t h e  S t a t e ' s  r e b u t t a l  w i t n e s s e s  t o  g i v e  l a y  o p i n i o n s  

on  t h e  i s s u e  o f  A p p e l l a n t ' s  s a n i t y  because  none o f  t h e  

w i t n e s s e s ,  w i t h  t h e  e x c e p t i o n  o f  Linda Garron,  had a  s u f f i c i e n t  

f o u n d a t i o n  upon which t o  r e n d e r  such  an o p i n i o n .  

The q u e s t i o n  o f  A p p e l l a n t ' s  s a n i t y  o r  i n s a n i t y  a t  t h e  t i m e  

o f  t h e  o f f e n s e  is  a  q u e s t i o n  o f  f a c t  f o r  t h e  j u r y .  Byrd v. 

S t a t e ,  297 So.2d 22 ( F l a .  1 9 7 4 ) ;  S t a t e  v. McMahon, 485 So.2d 884 

( F l a .  2d DCA 1986).  I n  making i t s  d e t e r m i n a t i o n ,  a  j u r y  may 

r e j e c t  t h e  t e s t imony  of  e x p e r t s  and r e l y  s o l e l y  on t h e  t e s t i m o n y  

o f  l a y  w i t n e s s e s .  S t a t e  v. McMahon, 485 So.2d a t  886;  Sands v. 

S t a t e ,  403 So.2d 1090 ( F l a .  3d DCA 1 9 8 1 ) ;  S t a t e  e x  r e l .  

Rludworth v. Kapner,  394 So.2d 541 ( F l a .  4 t h  DCA 1981) .  I n  t h i s  

c a s e ,  t h e  j u r y  de termined Appe l l an t  was sane  a t  t h e  t i m e  he 

committed t h e  murders .  Appe l l ee  submits  t h e r e  was competent 

ev idence  t o  s u p p o r t  t h a t  c o n c l u s i o n ,  and t h e r ; ~ f o r e ,  t h e  j u r y  

v e r d i c t  should  be  a c c e p t e d .  See ,  T ibbs  v. S t a t e ,  397 So.2d 1120 

( F l a .  1 9 8 1 ) ,  a f f ' d . ,  457 U.S. 31 ,  102 S .Ct .  2211, 72 L.Ed.2d 652 

Appe l l an t  a r g u e s  t h a t ,  w i t h  t h e  e x c e p t i o n  o f  Linda Garron,  

none o f  t h e  S t a t e ' s  l a y  w i t n e s s e s  had a  s u f f i c i e n t  founda t ion  

upon which t o  b a s e  an o p i n i o n  a s  t o  A p p e l l a n t ' s  s a n i t y .  Under 



11 F l o r i d a  law, an o therwise  q u a l i f i e d  wi tness  who i s  no t  a  

medical expe r t  can t e s t i f y  about a  pe r son ' s  mental  condi- t ion,  

provided t h e  test imony i s  based upon personal  knowledge o r  

observa t ion  . ' I  R ive r s  v .  S t a t e ,  458 So.2d a t  765; Cannon v .  

S t a t e ,  107 So. 360 (F la .  1926);  Hixon v .  S t a t e ,  165 So.2d 436 

(F l a .  2d DCA 1964). Appellee would, t h e r e f o r e ,  submit t h e  on ly  

r e s t r i c t i o n  on l a y  opinion test imony i s  t h a t  t h e  wi tness  t e s t i f y  

based upon r e l e v a n t  f a c t s  known t o  and d e t a i l e d  by t h e  w i tnes s .  

Hixon v .  S t a t e ,  165 So.2d a t  441. 

To r e b u t  Appe l l an t ' s  defense  o f  i n s a n i t y ,  t h e  S t a t e  

p resen ted  the  tes t imony o f  Linda Garron, De tec t ive  P h i l l i p s ,  

Deputy Greco, Deputy Gallahue and William Webb. Each o f  t h e s e  

w i tnes ses  t e s t i f i e d  in  d e t a i l  about t h e  con tac t  t hey  had wi th  

Appellant  and t h e i r  observa t ions  dur ing t h a t  c o n t a c t .  The 

wi tnes ses  then gave t h e i r  op in ions ,  based upon t h e i r  own 

persona l  knowledge and obse rva t ions ,  t h a t  Appellant  was sane a t  

t h e  time they  observed Appel lan t .  That tes t imony was c l e a r l y  

admiss ib le  and provided competent evidence from which t h e  j u r y  

could conclude Appel lant  was sane a t  t h e  t i m e  he committed t h i s  

o f f ense .  

Appel lant  a l s o  cha l lenges  Linda Garron' s tes t imony on the  

ground she  lacked t h e  m a t u r i t y  t o  g i v e  an opinion a s  t o  

Appe l l an t ' s  s a n i t y .  It i s  t h e  r e s p o n s i b i l i t y  o f  t h e  j u r y  t o  

judge t h e  c r e d i b i l i t y  o f  a  w i tnes s ,  and because c r e d i b i l i t y  goes  

t o  t h e  weight ,  r a t h e r  than the  s u f f i c i e n c y ,  o f  t h e  evidence,  

t h i s  Court should no t  reweigh t h a t  test imony. S t a t e  v .  McMahon, 

485 So.2d a t  886; Tibbs v .  S t a t e ,  394 So.2d a t  1123. 



ISSUE I V  

WHETHER THE TRIAL COURT EPREP I N  AT,LOWING 
STATE REBUTTAT, WITNESSES TO TESTIFY 
REGARDING THE PRIOR STATEMENTS OF WITNESS 
MARY LOMBARDI. 

Mary Lombardi, a defense witness and neighbor of the  Garron 

family, t e s t i f i e d  on d i r e c t  examination t h a t  Linda Garron ran t o  

t h e  Lombardi home on November 11, 1982, shout ing,   lease, you 

[ s i c ]  got t o  be l i eve  me, h e ' s  going t o  shoot me. He's chasing 

me. He ' s going t o  shoot me . I '  (R. 817,818) . Fourteen year old 

Linda was h y s t e r i c a l  and t o l d  Lombardi t h a t  her  f a t h e r  

[Appellant]  was shooting the gun in the house, t h a t  he shot her 

mother and t h a t  she had seen blood on he r  mother (P.818-823). 

Linda was screaming t h a t  her mother and s i s t e r  were in  the house 

and she was a f r a i d  fo r  her s i s t e r  (R.818,819). Lombard i 

reca l l ed  t e l l i n g  the pol i c e  dispatcher  t h a t  "she [Linda Garron] 

knows t h e  mother i s  sho t ,  possibly her s i s t e r ,  too.  . . 11 

(R. 819). On d i r e c t  examination, Lombardi s t a t e d ,  "She [Linda] 

d i d n ' t  say she saw her s i s t e r  sho t ,  no." (R.819). After  t h e  

defendant was taken in to  custody, and Linda was taken t o  the 

h o s p i t a l ,  Linda to ld  M r s .  Lombardi, "I c a n ' t  be l i eve  t h a t  he 

r e a l l y  k i l l e d  my mother and my s i s t e r .  I c a n ' t  be l i eve  t h e y ' r e  

gone." (R.822). 

On cross-examination, Lombardi was asked about the sequence 

of events following the  shooting. After the  po l i ce  ar r ived  on 

the  scene, Lombardi went t o  the hosp i t a l  with Linda (R .823-824). 



A day o r  two a f t e r  the  shoot ing ,  Lombardi gave a sworn s ta tement  

a t  t h e  s t a t e  a t t o r n e y ' s  o f f i c e  (R. 8 2 4 - 8 2 5 ) .  On 

cross-examinat ion,  t h e  prosecu tor  continued : 

[PROSECUTOR] Q. And then about a day o r  so 
l a t e r  you were t o l d  t o  come t o  t h e  S t a t e  
At torney ' s  O f f i c e ,  r i g h t ?  

[MARY LOMRARDI ]  A.  Yes . 
0 .  Our o f f i c e  u p s t a i r s ?  

A. R igh t .  

0.  Where you met a gentleman who placed you 
under o a t h  and asked you what you knew about 
what occurred t h a t  n i g h t ?  

A. Right .  

A.  I know I t a lked  t o  you and t h e r e  was 
another  man, bu t  what h i s  name w a s ,  1 do not 
r e c a l l .  

Q. But you do remember coming t o  t he  S t a t e  
At torney ' s  Of f i ce?  

A .  I do remember coming h e r e .  

O. Like a day o r  so a f t e r ?  

A. Probably a day o r  so .  

Q. Do you remember B i l l  Webb asking you 
what Linda t o l d  you when she f i r s t  go t  i n t o  
t h e  home, i n t o  your home? 

A. Yeah. 

0. Do you remember t e l l i n g  him t h a t  Linda 
s t a t e d ,  he shot  my mother, my s i s t e r  i n  
t h e r e ,  he sho t  my s i s t e r ?  

A. No, she d i d n ' t  say t h a t .  

0. You d i d n ' t  say t h a t ?  

A. No, she d i d n ' t  say t h a t ,  no. 



0. Do you remember t a l k i n g  wi th  B i l l  Webb 
and him saying t o  you: I ' m  r e a l l y  concerned 
because t h e  on ly  defense  i n  t h i s  case  i s  
i n s a n i t y ,  s o  I want you t o  t e l l  me 
every th ing  t h a t  would he lp  him, B i l l  Webb, 
f i n d  o u t  i f  t h e r e  was any i n d i c a t i o n  of 
c r a z i n e s s  on the  p a r t  of t h e  defendant ;  do 
you remember him asking you t h a t  i nqu i ry?  

A. No. 

0. You d o n ' t ?  

A .  No. 
(R. 824-825) 

0 .  Now, you spoke about Linda Garron 
t e l l i n g  you a  s t o r y .  Did she ever  t e l l  you 
t h a t  t h e  defendant made sexual  advances 
towards he r?  

A. No. 

During cross-examination o f  Lombardi, t h e  p rosecu to r  

s p e c i f i e d  (1) t h e  t ime [ a  day o r  two a f t e r  t h e  shoo t ing ] ;  (2) 

t h e  g l a c e  [ s t a t e  a t t o r n e y ' s  o f f i c e ] ;  (3) t he  persons  p r e s e n t  

[Lombardi and Prosecutor  William  ebb] , and (4) t h e  words s a i d  

i n  t h e  p r i o r  i n c o n s i s t e n t  s ta tement  [ ~ o m b a r d i  t e l l i n g  Webb t h a t  

Linda s t a t e d ,  "He sho t  my mother,  my s i s t e r ' s  i n  t h e r e ,  he sho t  

my s i s t e r . " ]  (R.824-825). Thus, an adequate p r e d i c a t e  was l a i d  

f o r  t h e  i n t r o d u c t i o n  o f  t h e  p r i o r  i n c o n s i s t e n t  s ta tement .  

Courtney v .  S t a t e ,  476 So.2d 301 (F la .  1st DCA 1985),  Rowe v .  

S t a t e ,  128 F la .  394, 174 So. 820 (1937). The prosecu tor  may 

a t t a c k  t h e  c r e d i b i l i t y  o f  a  defense  wi tness  by in t roduc ing  

s ta tements  o f  t h e  wi tness  t h a t  a r e  i n c o n s i s t e n t  w i th  t h e  



4 

wi tness '  p re sen t  test imony. 690.608(1) (a)  , Fla .  S t a t .  (1985). 

I f ,  on cross-examination,  t h e  wi tness  d e n i e s ,  o r  f a i l s  t o  

remember, making such a s ta tement ,  t h e  f a c t  t h a t  t he  s ta tement  

was made may be proved by another  wi tness .  $90.614(2), F l a .  

S t a t .  (1985); Williams v. S t a t e ,  472 So.2d 1350 (Fla .  2d DCA 

1985) . 
Sub jud ice ,  Lombardi was quest ioned on c ross -  examination 

regard ing  t h e  circumstances surrounding h e r  o r i g i n a l  i n t e rv i ew 

a t  t h e  S t a t e  At torney ' s  Off ice  and her  purported s ta tements  t o  

t h e  prosecutor .  When Lombardi denied making t h e  p r i o r  s ta tement  

(R. 825) , t h e  S t a t e  c o r r e c t l y  introduced the  r e b u t t a l  test imony 

of former prosecutor  William Webb. On r e b u t t a l ,  Webb t e s t i f i e d  

t h a t  Lombardi advised him t h a t  Linda Garron a r r i v e d  a t  her  home 

I I ve ry  upset" and t h a t  "her f a t h e r  had j u s t  shot  h e r  mother and 

had j u s t  sho t  her  s i s t e r . "  (R.945). On r e b u t t a l ,  Webb a l s o  

t e s t i f i e d  t h a t  he quest ioned Lombardi about t h e  Appellant  ' s 

mental s t a t e  and asked Lombardi i f  t h e r e  was any b i z a r r e  o r  

unusual conduct on t h e  p a r t  o f  t h e  defendant (R.947). According 

t o  Webb, Lombardi s a id  t h e  only th ing  remotely r e l a t e d  t o  t h a t  

ques t ion  was t h e  f a c t  t h a t  she saw Appellant wear a f i rearm i n  a 

h o l s t e r  and t h a t  Appellant  had dogs, which Webb knew from p r i o r  

i n v e s t i g a t i o n s  had been bea ten  by Appellant  (R. 947 -948). Aside 

from t h a t ,  Lombardi advised Webb t h a t  she knew nothing regarding 

any unusual ,  i r r a t i o n a l  o r  b i z a r r e  conduct on t h e  p a r t  o f  

Appellant  (R. 948). 

The in t roduc t ion  o f  t h i s  test imony was appropr i a t e  on 

r e b u t t a l .  Lombardi had been prev ious ly  furnished with  t h e  



t i m e ,  p l a c e ,  p e r s o n s  p r e s e n t  and q u e s t i o n  p u r p o r t e d l y  asked and 

s t a t e d  t h a t  s h e  d i d  n o t  r e c a l l  t h e  i n q u i r y  (R.825). 

Fur thermore ,  t h e  s t a t e m e n t s  a t t r i b u t e d  t o  I ambard i  mere ly  

c o r r o b o r a t e d  L i n d a ' s  t e s t imony  t h a t  she  t o l d  Lombardi h e r  s i s te r  

had been s h o t  and showed t h a t  Lombardi,  a  ne ighbor  who was n o t  

w e l l - a c q u a i n t e d  w i t h  t h e  Garron f a m i l y ,  saw Appe l l an t  wearing a  

gun and knew t h a t  he k e p t  dogs on t h e  p r o p e r t y .  

O f f i c e r  S c o t t  P h i l l i p s  was a l s o  c a l l e d  as a  S t a t e  w i t n e s s  

on r e b u t t a l  and t e s t i f i e d  t h a t  he went t o  t h e  h o s p i t a l  f o l l o w i n g  

t h e  s h o o t i n g  e p i s o d e .  A t  t h e  h o s p i t a l ,  O f f i c e r  P h i l l i p s  spoke 

b r i e f l y  t o  A p p e l l a n t ,  i n t e r v i e w e d  Linda  CTarron f o r  approx imate ly  

45 minutes  and t h e n  i n t e r v i e w e d  Mary Lombardi (R.lOn5, 1017) .  

During t h e  i n t e r v i e w  a t  t h e  h o s p i t a l  and o u t s i d e  t h e  p r e s e n c e  o f  

Lombardi, Linda Garron t o l d  P h i l l i p s  about  t h e  d e f e n d a n t ' s  

s e x u a l  advances and innuendos (R. 1016) . O f f i c e r  P h i l l i p s  

t e s t i f i e d  he  recogn ized  Appe l l an t  a s  a  f r e q u e n t  customer i n  a  

l o c a l  doughnut shop and r e c a l l e d  s e e i n g  Appe l l an t  "dozens" o f  

t i m e s  d u r i n g  a  p e r i o d  o f  two y e a r s .  O f f i c e r  P h i l l i p s  t e s t i f i e d  

f u r t h e r  t h a t  he observed n o t h i n g  u n u s u a l ,  s t r a n g e  o r  c r a z y  about  

Appe l l an t  d u r i n g  t h e i r  numerous e n c o u n t e r s  (R. 1008, 1009) . 
According t o  O f f i c e r  P h i l l i p s ,  Lombardi r e l a t e d  t h a t  Linda  

Garron r a n  t o  h e r  house and t o l d  Lombardi,  "My m o t h e r ' s  been 

s h o t .  My s i s t e r ' s  been s h o t .  H e  i s  k i l l i n g  everybody." 

(R. 1013) .  I n  a d d i t i o n ,  O f f i c e r  P h i l l i p s  t e s t i f i e d  t h a t  Lombardi 

t o l d  him Linda  had t o l d  h e r  A p p e l l a n t  had p r e v i o u s l y  made s e x u a l  

advances and s e x u a l  innuendos toward Linda  (R.1014). 

The t r i a l  c o u r t  has  wide d i s c r e t i o n  concern ing  t h e  



a d m i s s i b i l i t y  o f  ev idence  and,  i n  t h e  absence  o f  an abuse o f  

d i s c r e t i o n ,  i t s  r u l i n g  w i l l  no t  he  d i s t u r b e d  on appea l .  J e n t  

v. S t a t e ,  408 So.2d 1024 ( F l a .  1982) .  The s t a t emen t s  a t t r i b u t e d  

t o  Lombardi r e g a r d i n g  Appe l lan t  ' s sexua l  advances toward Linda 

w e r e  a l r e a d y  admi t t ed  i n t o  evidence  through t h e  t r i a l  t e s t imony  

of  Linda Garron. Fur thermore ,  no d e f e n s e  o b j e c t i o n  was lodged 

a g a i n s t  O f f i c e r  P h i l  l i p s  acknowledging what Linda Garron adv i sed  

him. In  f a c t ,  it was t h e  de f ense  counse l  who i n q u i r e d  o f  

P h i l l i p s ,  " ~ n d  when you - -  Linda f i r s t  t o l d  you t h e r e  i n  t h e  

h o s p i t a l  abou t  t h e  s exua l  advances and v e r b a l  s exua l  innuendos , 
was t h a t  i n  t h e  p resence  o f  Mrs. ~ o m b a r d i ? "  (R.1016). S ince  t h e  

c o n t e n t  o f  t h e  s t a t e m e n t ,  i . e . ,  t h a t  Linda adv i sed  o t h e r s  o f  

Appe l lan t  ' s sexua l  improp r i e ty ,  was a l r e a d y  i n  ev idence  wi thou t  

o b j e c t i o n ,  Appe l lan t  does no t  p r e s e n t  a  c r e d i b l e  b a s i s  f o r  

r e l i e f .  

Moreover, even i f  t h e r e  had been a  d e f e n s e  o b j e c t i o n  t o  

 hilli ips ' t e s t imony  r ega rd ing  Linda Garron'  s p r i o r  c o n s i s t e n t  

s t a t e m e n t s  a t  t h e  h o s p i t a l ,  t h e  o b j e c t i o n  would no t  have been 

well-founded.  Though, g e n e r a l l y ,  a  w i t n e s s '  t e s t imony  cannot  be 

co r robo ra t ed  by a  p r i o r  c o n s i s t e n t  s t a t e m e n t ,  McElveen v. S t a t e ,  

415 So .2d 746 (F l a .  1st DCA 1982) ,  Linda Ga r ron ' s  s t a t e m e n t s  a t  

t h e  h o s p i t a l  were a d m i s s i b l e  (1) t o  prove t h a t  t h e  s t a t e m e n t s  

were made t o  t h e  p o l i c e  o f f i c e r  and c o n s t i t u t e d  a r e l e v a n t  

c i rcumstance  su r round ing  t h e  p r o s e c u t i o n  o f  Appe l lan t  ' s 

o f f e n s e s ,  $90.801 (1)  (a)  , F l a .  S t a t .  (1985) ; Barnes v .  S t a t e ,  477 

So.2d 6  ( F l a .  2d DCA 1985) ; and (2) t o  r e b u t  t h e  de f ense  a t t a c k  

on Linda ~ a r r o n ' s  c r e d i b i l i t y .  - I d .  a t  7 ;  !90.801(2)(b),  F l a .  

S t a t .  (1985) . 
-39- 



Here, no objec t ion  was made nor e r r o r  committed in  allowing 

Off icer  P h i l l i p s  t o  t e s t i f y  regarding the  p r i o r  c o n s i s t e n t  

statement of  Linda Garron. The content  of  Linda Garron's p r i o r  

cons i s t en t  statement was i d e n t i c a l  t o  the  sub jec t  matter  of  t h e  

p r i o r  incons i s t en t  statement a t t r i b u t e d  to  Mary L,ombardi a t  the 

h o s p i t a l .  The f a c t s  t o  be in fe r red  were merely cumulative i n  

l i g h t  of  the  overwhelming evidence of Garron's g u i l t .  Assuming, 

arguendo, any e r r o r  occurred with respect  t o  Lombardi's p r i o r  

incons i s t en t  s ta tement ,  the  e r r o r  was harmless under the 

circumstances. Tobey v .  S t a t e ,  486 So.2d 54 (Fla .  2d DCA 1986); 

T e f f e t e l l e r  v. S t a t e ,  439 So.2d 840 (Fla .  1983), c e r t .  denied, 

465 U.S. 1074, 104 S.Ct. 1430, 79 L.Ed.2d 754 (1984). 



ISSUE V 

WHETHER THE TRIAL COURT ERRED I N  ADMITTING 
THE RERTJTTAL TESTIMONY OF DR. BERTSTEIN, AND 
WHETHER THE PROSECUTOR ' S IMPFACHMENT OF THE 
PSYCHIATRISTS WHO TESTIFIED FOR THE DEFENSE 
AND COMMENTS DURING THE CI,OSINC, ARGWFNT 
REGARDING THE PSYCHIATRTSTS ' TESTIMONY WFPE 
PROPER. 

A p p e l l a n t ' s  f i r s t  c o n t e n t i o n  i n  I s s u e  V i s  t h a t  t h e  

t e s t i m o n y  o f  D r .  B e r n s t e i n  d u r i n g  t h e  S t a t e ' s  r e b u t t a l  c a s e  was 

improper r e b u t t a l .  As  Appe l l an t  p o i n t s  o u t ,  D r .  B e r n s t e i n  was 

c a l l e d  f o r  r e b u t t a l  ou t  o f  o r d e r  f o r  D r .  R e r n s t e i n ' s  convenience  

(R.493). Thus, a l t h o u g h  D r .   erns stein's r e b u t t a l  t e s t imony  came 

d u r i n g  t h e  e a r l y  p a r t  o f  t h e  d e f e n s e ' s  c a s e ,  t h e  S t a t e  was 

p e r m i t t e d  t o  e l i c i t  t e s t imony  from D r .  B e r n s t e i n  t o  c o u n t e r  t h e  

e v i d e n c e  t h a t  would s u b s e q u e n t l y  b e  b rough t  o u t  d u r i n g  t h e  

d e f e n s e ' s  c a s e .  

The t r i a l  c o u r t  h a s  broad d i s c r e t i o n  i n  d e t e r m i n i n g  t h e  

range  o f  s u b j e c t  m a t t e r  upon which an e x p e r t  may t e s t i f y ,  and 

a b s e n t  a  c l e a r  showing o f  e r r o r ,  t h a t  e x e r c i s e  o f  d i s c r e t i o n  

should  n o t  be  o v e r t u r n e d  on a p p e a l .  Johnson v .  S t a t e ,  393 So.2d 

1069 ( F l a .  1980) ,  c e r t .  d e n i e d ,  454 1J.S. 882, 102 S.Ct.  364, 7C! 

L.Ed.2d 191 ( l Q 8 1 ) ;  Endress  v .  S t a t e ,  462 So.2d 872 ( F l a .  2d DCA 

1985) .  The t r i a l  c o u r t  de termined D r .  B e r n s t e i n  could  g i v e  an 

o p i n i o n  about  t h e  a b i l i t y  t o  de te rmine  whether  an i n d i v i d u a l  

knew r i g h t  from wrong a t  t h e  t i m e  he o r  she  committed an o f f e n s e  

(R.510). I n  l i g h t  o f  t h e  ev idence  s u b s e q u e n t l y  b rough t  o u t  

d u r i n g  t h e  d e f e n s e ' s  c a s e ,  i t  cannot  b e  s a i d  t h a t  t h e  admiss ion  

o f  t h a t  ev idence  was c l e a r l y  e r r o n e o u s .  



k s .  F e s l e r  and Majundar examined Appel lant  i n  March 1983. 

D r .  Thieman examined Appellant  i n  September 1984. Based on 

t h e i r  i n t e rv i ews ,  a l l  t h r e e  p s y c h i a t r i s t s  determined Appel lant  

was unable t o  d i s t i n g u i s h  r i g h t  from wrong on November 11, 1982. 

D r .  Majundar t e s t i f i e d  t h a t  " l e g a l  i n san i ty1 '  i s  a  d i agnos i s  

c r ea t ed  by lawyers and i s  not  a  de te rmina t ion  she i s  o r d i n a r i l y  

c a l l e d  upon t o  make i n  he r  p r a c t i c e  (R.765). Only about f i v e  

percen t  o f  D r .  Majundar's p r a c t i c e  involves  determining whether 

c r imina l  defendants  a r e  l e g a l l y  insane  ( ~ . 7 6 5 ) .  Dr. Thieman 

t e s t i f i e d  t h a t  on ly  about one percen t  o f  h i s  p r a c t i c e  i s  devoted 

t o  determining whether c r imina l  defendants  a r e  l e g a l l y  insane  

(R.865). A l l  of  t h e  p s y c h i a t r i s t s  recognized t h e  d i f f i c u l t y  o f  

going back and a t tempt ing  t o  determine whether a  defendant knew 

r i g h t  from wrong a t  t h e  time he o r  she  committed an o f f e n s e  

(I?. 678,783,789-790,875). On cross-examinat ion,  Dr. Fes l e r  was 

asked whether he was aware o f  t h e  p o s i t i o n  o f  t h e  American 

P s y c h i a t r i c  Assoc ia t ion  on whether p s y c h i a t r i s t s  should render  

an op in ion  on " l ega l  i n san i ty1 '  (R.696). D r .  F e s l e r  could no t  

r e c a l l  what t h e  APA p o s i t i o n  was (R.696). T h e r e a f t e r ,  t h e  

prosecu t ion  read  from t h e  APA p o s i t i o n  paper on t h i s  i s s u e  

(R. 698). 

I n  r e b u t t a l ,  D r .  Bernste in  t e s t i f i e d  t h a t  it i s  h i s  

11 personal  and p ro fe s s iona l  opinion t h a t  p s y c h i a t r i s t s  should 

t e s t i f y  i n  medical terms and not  i n  l e g a l  terms,  t hus  should no t  

d i r e c t  themselves t o  t h e  u l t i m a t e  q-uestion o f  being a b l e  t o  

d i s t i n g u i s h  between r i g h t  and wrong" (R.515). D r .   erns stein's 



op in ion  was formed based on h i s  expe r i ence  a s  w e l l  a s  t h e  

p o s i t i o n  paper  o f  t h e  APA (P.. 515).  

D r .  B e r n s t e i n ' s  r e b u t t a l  t e s t imony  was p roper  i n  l i g h t  o f  

t h e  aforement ioned t es t imony  o f  Drs. Majundar, F e s l e r  and 

Thieman . Those p s y c h i a t r i s t s  r ecogn ized  t h e  d i f f i c u l t y  i n  

a t t e m p t i n g  t o  de te rmine ,  long  a f t e r  an o f f e n s e  was committed,  

whether  a  c r i m i n a l  de fendan t  knew r i g h t  from wrong a t  t h e  t i m e  

he  o r  she  committed an o f f e n s e .  It was a p p r o p r i a t e  f o r  t h e  

S t a t e  t o  p r e s e n t  ev idence  t h a t  e x p e r t s  i n  t h e  f i e l d ,  and i n  

f a c t ,  t h e  American P s y c h i a t r i c  Assoc i a t i on  have concluded t h a t  

p s y c h i a t r i s t s  should no t  make such a  d e t e r m i n a t i o n .  

Appe l lan t  a l s o  con tends  t h a t  t h e  p ro secu to r  improper ly  

impeached D r s  . Ma jundar  and F e s l e r  du r ing  c ross -examina t ion .  

The e x t e n t  o f  c ross -examina t ion  is  w i t h i n  t h e  sound d i s c r e t i o n  

o f  t h e  t r i a l  judge and t h a t  e x e r c i s e  o f  d i s c r e t i o n  w i l l  no t  be 

over tu rned  excep t  i n  c a s e s  o f  c l e a r  abuse.  Rose v .  S t a t e ,  472 

So.2d 1155 (F l a .  1985) .  A l l  w i t ne s se s  a r e  s u b j e c t  t o  c r o s s -  

examinat ion f o r  purposes  o f  d i s c r e d i t i n g  them by showing b i a s ,  

p r e j u d i c e  o r  an i n t e r e s t  i n  t he  outcome o f  t h e  c a s e .  Marr v .  

S t a t e ,  470 So.2d 703 ( F l a .  1st DCA 1985) ,  c e r t .  d i smi s sed ,  475 

So.2d 696 (F l a .  1985) ;  Watts v .  S t a t e ,  450 So.2d 265  l la. 2d 

DCA 1984) ;  Hannah v .  S t a t e ,  432 So.2d 631  l la. 3d DCA 1983 ) .  

Appe l lan t  a rgues  t h e  S t a t e ' s  q u e s t i o n s  r e g a r d i n g  how much 

D r .  Majundar was be ing  pa id  and t h e  d i s c r epancy  between h e r  

o r d i n a r y  r a t e  o f  $100 p e r  hour and t he  b i l l  she s e n t  t h e  S t a t e ,  

$520 f o r  a  one-hour d e p o s i t i o n ,  w e r e  improper.  Appe l lan t  d i d  



not  o b j e c t  t o  t hese  ques t ions  dur ing t r i a l .  Accordingly,  t h i s  

i s s u e  was not  preserved fo r  appea l .  S t e i n h o r s t  v .  S t a t e ,  412 

So.2d 332 (F la .  1982). Furthermore, t he se  q u e s t i o n s  were 

c l e a r l y  r e l a t e d  t o  any i n t e r e s t  o r  motive D r .  MaJundar might 

have fo r  t e s t i f y i n g  in  t h i s  case .  

Appellant  a l s o  cha l lenges  t h e  S t a t e ' s  use  o f  t h e  p o s i t i o n  

paper o f  t h e  American P s y c h i a t r i c  Assoc ia t ion  t o  impeach D r .  

F e s l e r ' s  test imony. A learned t r e a t i s e  o r  o t h e r  w r i t i n g  may be 

used i n  cross-examination o f  an e x p e r t .  590.706, F l a .  S t a t .  

(1 985) . 
I n i t i a l l y ,  Appellee would no te  t h a t  t h e  f a c t  t h a t  D r .  

Fe s l e r  never s p e c i f i c a l l y  recognized t h e  APA p o s i t i o n  i s  

i r r e l e v a n t  because the  t r i a l  cou r t  r u l e d  t h a t ,  i f  D r .  Fe s l e r  d id  

not  recognize  t h i s  w r i t i n g  a s  a u t h o r i t a t i v e ,  t h e  cou r t  would 

recognize  it a s  such (R.693, 697).  Appellee f u r t h e r  submits 

t h i s  was proper ,  r e l e v a n t  impeachment. I n  l i g h t  o f  D r .  F e s l . e r l s  

tes t imony,  i t  was app rop r i a t e  f o r  the  S t a t e  t o  po in t  out  t h a t  

t h e r e  a r e  e x p e r t s  i n  t h e  f i e l d  o f  p sych ia t ry  who ques t ion  a  

p s y c h i a t r i s t ' s  a b i l i t y  t o  determine whether a  c r imina l  defendant 

knew r i g h t  from wrong a t  t h e  time he o r  she committed an o f f e n s e  

and t h a t  t h e  American P s y c h i a t r i c  Assoc ia t ion  has  concluded t h a t  

p s y c h i a t r i s t s  should no t  make such a  de t e rmina t ion .  

Appellant  a l s o  contends t h e  t r i a l  cou r t  e r r e d  i n  r e f u s i n g  

t o  g r a n t  a  mistr ia l  a f t e r  t h e  prosecu tor  asked D r .  F e s l e r  "would 

i t  he lp  t o  r e f r e s h  your r e c o l l e c t i o n  i f  I t o l d  you t h a t  t h e i r  

p o s i t i o n  i s  you c a n ' t  do what you sa id  you have been doing?" 

(R.696) The power t o  d e c l a r e  a  m i s t r i a l  should be exerc i sed  



w i t h  g r e a t  c a r e  and should  be done o n l y  i n  c a s e s  o f  a b s o l u t e  

n e c e s s i t y .  S a l v a t o r e  v .  S t a t e ,  366 So.2d 745, 750 ( F l a .  1 9 7 8 ) ,  

c e r t .  d e n i e d ,  444 U.S. 885, 100 S.Ct.  177, 62 ~ . ~ d . 2 d  115 

(1979).  I f  an a l l e g e d  e r r o r  does no s u b s t a n t i a l  harm and c a u s e s  

no m a t e r i a l  p r e j u d i c e ,  a  m i s t r i a l  should  n o t  b e  g r a n t e d .  

Breedlove  v. S t a t e ,  413 So.2d 1  l la. 1982) ,  c e r t .  d e n i e d ,  459 

U.S. 882, 103 S.Ct.  184,  74 L.Ed.2d 1 4 9  (1982).  

The t r i a l  c o u r t  i n s t r u c t e d  t h e  j u r y  t o  d i s r e g a r d  t h e  

p r o s e c u t o r ' s  q u e s t i o n .  The q u e s t i o n  was n o t  so  p r e j u d i c i a l  and 

inflammatory t h a t  t h e  t r i a l  c o u r t ' s  i n s t r u c t i o n  cou ld  n o t  c u r e  

t h e  e r r o r .  Accordingly ,  a  m i s t r i a l  was n o t  n e c e s s a r y .  

F i n a l l y ,  Appe l l an t  con tends  t h e  p r o s e c u t o r ' s  comments 

d u r i n g  c l o s i n g  arguments r e g a r d i n g  t h e  p s y c h i a t r i s t s  ' t e s t i m o n y  

w e r e  improper.  There w e r e  no o b j e c t i o n s  made t o  t h e  c h a l l e n g e d  

comments. I n  t h e  absence  o f  fundamental e r r o r ,  t h e  f a i l u r e  t o  

o b j e c t  p r e c l u d e s  c o n s i d e r a t i o n  o f  t h i s  p o i n t  on a p p e a l .  Davis 

v. S t a t e ,  461 So.2d 67  (F la .  1984) ,  c e r t .  d e n i e d ,  - U.  S. - 9 

105 S.Ct. 3540, 87 L.Ed.2d 663 (1985);  Bassett v. S t a t e ,  449 

So.2d 803 ( F l a .  1984) .  To b e  c o n s i d e r e d  fundamental  e r r o r ,  t h e  

e r r o r  must be s o  b a s i c  t o  a  f a i r  t r i a l  a s  t o  t a i n t  t h e  e n t i r e  

t r i a l .  Davis v. S t a t e ,  461 So.2d a t  71. The a l l e g e d  

p r o s e c u t o r i a l  misconduct  must amount t o  a  d e n i a l  o f  due p r o c e s s .  

Donnelly v. D e C h r i s t o f a r o ,  416 U.S. 637, 94 S.Ct.  1868, 40 

L.Ed.2d 431 (1974).  

The comments o f  t h e  p r o s e c u t o r ,  s e p a r a t e l y  o r  c o n s i d e r e d  a s  

a  whole,  d i d  n o t  c o n s t i t u t e  fundamental  e r r o r .  Wide l a t i t u d e  i s  



permit ted in  arguing t o  t he  j u ry .  Breedlove v .  S t a t e ,  413 So .2d 

a t  8. The p r o s e c u t o r ' s  remarks were f a i r  comments on t h e  

tes t imony and c r e d i b i l i t y  o f  t h e  p s y c h i a t r i s t s .  

Appel lant  cha l l enges  t h e  p r o s e c u t o r ' s  r e f e r e n c e ,  dur ing  

c l o s i n g  argument, t o  t h e  r e p o r t s  o f  Drs. Fr ieson  and Helman. 

Although those  r e p o r t s  were no t  in t roduced u n t i l  t h e  pena l ty  

phase o f  t h e  t r i a l ,  t h e  r e p o r t s  were provided t o  D r s .  Fe s l e r  and 

Majundar by t h e  s t a t e  a t t o r n e y ' s  o f f i c e ,  and bo th  p s y c h i a t r i s t s  

were quest ioned about t h e  e f f e c t ,  i f  any,  o f  t h i s  r e p o r t  on 

t h e i r  op in ions  a s  t o  Appe l l an t ' s  s a n i t y  (R.668-669, 760-761). 

No o b j e c t i o n s  were made t o  t h i s  tes t imony.  In  f a c t ,  defense 

counsel  subsequent ly  recognized t h i s  test imony was proper 

(R. 1304) . Accordingly,  i t  was app rop r i a t e  f o r  the  prosecu tor  t o  

comment on t h i s  test imony dur ing c l o s i n g  argument. 



ISSUE V I  

WHETHER THE TRIAL COURT FARED I N  ADMITTING 
THE TESTIMONY OF LINDA GARRON THAT APPELLAW 
HAD PREVIOUSLY ENGAGED I N  SEXUAL CONDTJCT 
WITH PIS STEPDAUGHTERS. 

A p p e l l a n t '  s s i x t h  p o i n t  on appea l  i s  t h a t  t h e  t r i a l  c o u r t  

e r r e d  i n  p e r m i t t i n g  Linda Garron t o  t e s t i f y  t h a t  p r i o r  t o  t h e  

n i g h t  o f  t h e  murders Appe l l an t  had engaged i n  s e x u a l  conduct  

w i t h  h e r  and h e r  s i s te r ,  Tina .  

Linda t e s t i f i e d  t h a t  on t h e  n i g h t  o f  t h e  murders Appe l l an t  

made an obscene remark and touched h e r  t h i g h  (R.59-61). A t  t h a t  

moment, L i n d a ' s  mother r e t u r n e d  home, and Linda r a n  o u t s i d e  and 

t o l d  h e r  what Appe l l an t  had done (R. 77) .  Le Thi t o l d  h e r  

d a u g h t e r s  t o  pack t h e i r  c l o t h e s ;  t h e y  w e r e  l e a v i n g  (R.77).  

A p p e l l a n t  den ied  t h a t  a n y t h i n g  had occur red  and an argument 

ensued (R.77).  A p p e l l a n t  then  g o t  h i s  gun and s h o t  Le Th i  and 

Tina  (R.82-83, 8 8 ) .  Linda t e s t i f i e d  f u r t h e r ,  over  t h e  d e f e n s e ' s  

o b j e c t i o n s  , t h a t  Appe l l an t  had p r e v i o u s l y  touched h e r  i n  a  

s e x u a l  manner (R.61). Linda t e s i f i e d  t h a t  when she  was i n  t h e  

s e v e n t h  g r a d e ,  Appe l l an t  t h r e a t e n e d  t o  g i v e  h e r  dog away u n l e s s  

s h e  l e t  Appe l l an t  c l imb i n t o  bed w i t h  h e r  and r u b  h e r  back 

(R.69).  Appe l l an t  had p r e v i o u s l y  touched h e r  b u t t  w h i l e  she was 

i n  bed (R.69). Linda a l s o  t e s t i f i e d  t h a t  she  once saw Appe l l an t  

p i n  h e r  s is ter  down on h i s  bed (R.74). @n t h a t  o c c a s i o n ,  

Appe l l an t  was d r e s s e d  o n l y  i n  h i s  underwear,  and T i n a ' s  

nightgown was p u l l e d  above h e r  knees  (R.74).  



Evidence of c o l l a t e r a l  crimes, wrongs o r  a c t s  i s  admissible 

i f  it i s  re levant  t o  prove any fac tua l  i s sue .  However, i f  t h e  

s o l e  relevance of t h a t  evidence is  t o  prove the bad charac ter  o r  

cr iminal  tendencies of  the  accused, the  evidence i s  

inadmissible .  Williams v.  S t a t e ,  110 So.2d 654 (Fla.  1959), 

c e r t .  denied, 361 U.S. 847, 80 S.Ct. 102, 4  L.Ed.2d 86 (1959); 

S i r e c i  v. S t a t e ,  399 So.2d 964 (Fla.  1981), c e r t .  denied, 456 

U.S. 984, 102 S.Ct. 2257, 72 L.Ed.2d 862 (1982). Sect ion 

90.404(2)(a) of the  Flor ida  S t a t u t e s  provides t h a t  such evidence 

i s  admissible when re levant  t o  prove a  mater ia l  f a c t  in  i s s u e ,  

"such - -  a s  proof o f  motive, oppor tuni ty ,  i n t e n t ,  prepara t ion ,  

plan,  knowledge, i d e n t i t y ,  or  absence of  mistake or  accident .  . 
." (emphasis added) . 

A t  the  hearing on t h e  defense ' s  motion i n  l imine and a t  

t r i a l ,  t he  prosecutor contended t h i s  evidence was re levant  t o  

the  i s s u e  o f  motive and t o  rebut  Appel lant ' s  i n s a n i t y  defense 

(R. 63-68, 1837-1846). This Court held s imi la r  evidence 

admissible i n  Christopher v.  S t a t e ,  407 So.2d 198 (Fla .  1981),  

c e r t .  denied, 456 U.S. 910, 102 S.Ct. 1761, 72 L.Ed.2d 169 

(1982). In t h a t  case ,  t h e  defendant was engaged in an 

incestuous r e l a t i o n s h i p  with h i s  daughter.  The t r i a l  court  

ru led  t h a t  evidence o f  t h e  r e l a t i o n s h i p  was admissible t o  

e s t a b l i s h  motive because t h e r e  was evidence t h a t  one o f  the  

vict ims knew of  t h e  r e l a t i o n s h i p  and attempted t o  s top  t h e  

defendant from taking h i s  daughter away by c a l l i n g  the pol ice .  

This Court agreed t h a t  such evidence tended t o  show motive fo r  

t h e  murders. - Id.  a t  201. S imi lar ly ,  evidence in  t h i s  case 



t h a t  Appellant  had been engaging i n  t h i s  sexual  misconduct wi th  

h i s  s tepdaughters  over a per iod o f  yea r s  was r e l e v a n t  t o  t h e  

i s s u e  o f  motive. 

Evidence t h a t  Appellant  had p rev ious ly  engaged i n  t h i s  t y p e  

o f  conduct ,  and t h e r e f o r e ,  t h a t  h i s  a c t i o n s  toward Linda on the  

n i g h t  o f  t h e  murders were not  merely a one-t ime,  mental  l a p s e  

was a l s o  r e l e v a n t  t o  rebut  Appe l l an t ' s  defense  o f  i n s a n i t y .  - Cf.,  

Ross i  v .  S t a t e ,  416 So.2d 1166 (F l a .  4 t h  DCA 1982) .  

A 1  t e r n a t i v e l y  , should t h i s  Court determine t h i s  was 

improper Williams r u l e  evidence,  Appellee would submit any e r r o r  

was harmless e r r o r  and, t h e r e f o r e ,  not  a ground f o r  r e v e r s a l .  

Where proof o f  g u i l t  i s  c l e a r  and convincing so  t h a t  even 

without  t h e  c o l l a t e r a l  evidence in t roduced i n  v i o l a t i o n  o f  t h e  

Williams r u l e ,  t h e  defendant would c l e a r l y  have been found 

g u i l t y ,  t h e  v i o l a t i o n  o f  t h e  Williams r u l e  may be considered 

harmless.  Clark v .  S t a t e ,  378 So.2d 1315 (F la .  3d DCA 1980);  

McKinney v. S t a t e ,  462 So.2d 46 (F la .  1st DCA 1984).  

In t h i s  c a s e ,  t h e  evidence o f  Appe l l an t ' s  g u i l t  was 

overwhelming. Linda Garron was an eyewitness t o  t he  shoot ings  

and t e s t i f i e d  i n  d e t a i l  about t h e  even t s  o f  t h a t  evening. The 

main i s s u e  was whether o r  not  Appel lant  was sane a t  t he  time he 

committed t h e  o f f e n s e .  Appellee would submit t h a t ,  under t h e  

c i rcumstances  o f  t h i s  c a s e ,  t h e  j u r y ' s  primary focus was on the  

c r e d i b i l i t y  o f  t h e  p s y c h i a t r i s t s  v e r s u s  l a y  wi tnesses  who 

observed Appel lant  p r i o r  t o  o r  s h o r t l y  a f t e r  t he  murders were 

committed. The de te rmina t ion  t h a t  Appellant  was sane a t  t h e  

t ime he committed the  o f f ense  could be made even without t he  



Will iams r u l e  ev idence .  Accord ing ly ,  any e r r o r  i n  a d m i t t i n g  

t h a t  t e s t imony  was ha rmless  e r r o r .  

A p p e l l a n t  a l s o  c h a l l e n g e s  t h e  p r o s e c u t o r '  s s t a t e m e n t  d u r i n g  

f i n a l  c l o s i n g  argument t h a t  when Linda saw Appe l l an t  on t o p  o f  

T ina  i n  h i s  bed ,  ~ i n a ' s  nightgown was "up t o  h e r  c h e s t . "  

L i n d a ' s  e x a c t  s t a t e m e n t  was t h a t  T i n a ' s  nightgown was " s l i g h t l y  

l i f t e d  up from h e r ,  from h e r  knees ' '  (R. 75 ) .  Appel lee  would 

submit  t h a t ,  a l t h o u g h  t h e  p r o s e c u t o r ' s  comment was an  

e x a g g e r a t i o n  o f  L i n d a ' s  t e s t i m o n y ,  t h a t  i s o l a t e d  remark was n o t  

o f  s u c h  a  c h a r a c t e r  a s  t o  t a i n t  t h e  e n t i r e  t r i a l  and deny 

A p p e l l a n t  h i s  c o n s t i t u t i o n a l  r i g h t  t o  due p r o c e s s .  - See ,  

Donnel'ly v. DeChr i s to fo ro ,  s u p r a .  Accordingly ,  t h i s  remark 

canno t  b e  t h e  b a s i s  f o r  r e v e r s a l  o f  A p p e l l a n t ' s  c o n v i c t i o n .  



ISSUE V I I  

WHETHER THE TRIAL COURT ERRED I N  ADMITTING 
PSYCHIATRIC REPORTS PREPARED I N  197h BY DRS. 
HELMAN AND FRIESON BECAUSE THOSE DOCTORS 
WERE mAVAILABLE FOR CROSS -EXAMINATION. 

I n  t h i s  i s s u e ,  Appe l lan t  con tends  t h a t  t h e  t r i a l  c o u r t  

e r r e d  i n  admi t t i ng  t h e  p s y c h i a t r i c  r e p o r t s  o f  Drs. F r i e son  and 

Helman because  t h e  d o c t o r s  w e r e  u n a v a i l a b l e  f o r  c r o s s -  

examinat  ion .  

During t h e  p e n a l t y  phase ,  t h e  S t a t e  in t roduced  ev idence  t o  

show t h a t  Appe l lan t  had p r e v i o u s l y  been conv i c t ed  o f  a f e l o n y  

i n v o l v i n g  t h e  t h r e a t  o f  v i o l e n c e  t o  a n o t h e r .  A s  p a r t  o f  t h e  

proof  i n  t h a t  r e g a r d ,  t h e  S t a t e  sought  t o  i n t roduce  t h e  r e p o r t s  

o f  Drs. F r i e son  and Helman. Drs. F r i e son  and Helman were 

appo in ted  i n  1974, a f t e r  Appe l lan t  had been charged w i t h  

aggrava ted  a s s a u l t ,  t o  examine Appe l lan t  t o  de te rmine  h i s  s a n i t y  

a t  t h e  t ime he  committed t h a t  o f f e n s e .  Both d o c t o r s  concluded 

Appe l lan t  was s ane  a t  t h e  t i m e  he committed t he  o f f e n s e  and 

p repared  r e p o r t s  s e t t i n g  f o r t h  t h e  d e t a i l s  o f  t h e i r  examina t ions  

and t h e i r  op in ions  as t o  A p p e l l a n t ' s  c o n d i t i o n .  Those r e p o r t s  

c o n t a i n  s t a t emen t s  which i d e n t i f y  Appe l lan t  as t h e  p e r p e t r a t o r  

o f  t h a t  crime. 

The S t a t e  contended it was i n t r o d u c i n g  t h e  r e p o r t s  o f  k s .  

F r i e s o n  and Helman o n l y  f o r  t h e  purpose o f  proving t h a t  i t  was 

indeed Appel lant  who committed t h e  aggrava ted  a s s a u l t .  The 

de f ense  o b j e c t e d  on t h e  grounds t h e  r e p o r t s  were hea r s ay  and t h e  

de f ense  w a s  unab le  t o  cross-examine the d o c t o r s  because  b o t h  



doc to r s  a r e  dead. Relying on the  broad scope o f  a d m i s s i b i l i t y  

o f  evidence dur ing t h e  pena l ty  phase and t h e  f a c t  t h a t  t h e  

defense  could h y p o t h e t i c a l l y  r ebu t  t h e  r e p o r t s ,  t h e  t r i a l  cour t  

overruled t h e  d e f e n s e ' s  o b j e c t i o n s  (R.1300-1305). 

Sec t ion  921.141 ( 1 ,  o f  t h e  F l o r i d a  S t a t u t e s  p rov ides ,  i n  

p e r t i n e n t  p a r t :  

In t h e  proceeding,  evidence may he presen ted  
a s  t o  any mat te r  t h a t  t h e  c o u r t  deems 
r e l e v a n t  t o  t h e  n a t u r e  o f  t h e  crime and t h e  
c h a r a c t e r  o f  t h e  defendant and s h a l l  inc lude  
ma t t e r s  r e l a t i n g  t o  any o f  t h e  aggrava t ing  
o r  m i t i g a t i n g  circumstances enumerated i n  
subsec t ions  (5) and (6) .  Any such evidence 
which t h e  c o u r t  deems t o  have p roba t ive  
va lue  may be r ece ived ,  r e g a r d l e s s  o f  i t s  
a d m i s s i b i l i t y  under t h e  exc lus ionary  r u l e s  
o f  evidence,  provided t h e  defendant  i s  
accorded a  f a i r  oppor tun i ty  t o  rebut  any 
hearsay  s ta tements .  However, t h i s  
subsec t ion  s h a l l  not  be construed t o  
a u t h o r i z e  t h e  i n t r o d u c t i o n  o f  any evidence 
secured in  v i o l a t i o n  o f  t h e  Cons t i t u t i on  o f  
t h e  United S t a t e s  o r  t h e  Cons t i t u t i on  o f  t h e  
S t a t e  o f  F l o r i d a .  

The language of  t h a t  s e c t i o n  i n d i c a t e s  t h a t ,  w i th  t h e  except ion  

o f  i l l e g a l l y - s e i z e d  evidence,  t h e  t r i a l  judge should have the  

broades t  l a t i t u d e  in  admi t t ing  evidence dur ing t h e  sen tenc ing  

p o r t i o n  o f  t h e  j u r y ' s  d e l i b e r a t i o n s .  Messer v .  S t a t e ,  330 So.2d 

137, 142 (F la .  1976) ;  on remand, 403 So.2d 341 (F la .  1981) ,  

c e r t .  denied,  456 U.S. 984, 102 S.Ct. 2259, 72 L.Ed.2d 863 

(1982); Alvord v .  S t a t e ,  322 So.2d 533, 539 (F l a .  197.5), c e r t .  

denied,  428 U.S. 923, 96 S.Ct. 3234, 49 L.Ed.2d 1226 (1976). 

Appellee would submit it was no t  e r r o r  t o  admit t h e  

p s y c h i a t r i s t s '  r e p o r t s .  The r e p o r t s  were admitted f o r  the  



l i m i t e d  purpose o f  i d e n t i f y i n g  A p p e l l a n t  a s  t h e  p e r p e t r a t o r  o f  

t h e  1974 aggrava ted  a s s a u l t .  It was not  unreasonab le  f o r  t h e  

t r i a l  c o u r t  t o  de te rmine  t h a t  t h e  d e f e n s e  cou ld  r e b u t  t h i s  

ev idence  by p r e s e n t i n g  w i t n e s s e s  who would t e s t i f y  t h a t  

Appe l l an t  d i d  no t  commit t h a t  o f f e n s e .  Moreover, t h e s e  r e p o r t s  

were i n h e r e n t l y  r e l i a b l e .  The r e p o r t s  were p repared  by d o c t o r s  

a p p o i n t e d  by t h e  c o u r t  i n  a  p r i o r  c r i m i n a l  p roceed ing .  I n  l i g h t  

o f  t h e  broad scope  o f  a d m i s s i b i l i t y  o f  ev idence  i n  t h e  p e n a l t y  

p h a s e ,  t h e  r e p o r t s  were a p p r o p r i a t e l y  a d m i t t e d .  

A l t e r n a t i v e l y ,  should  t h i s  Court de te rmine  it was e r r o r  t o  

admit  t h e  p s y c h i a t r i s t s '  r e p o r t s ,  Appel lee  would submit  any 

e r r o r  was ha rmless  because  t h e  j u r y  had been a p p r i s e d  o f  t h e  

c o n t e n t s  o f  t h o s e  r e p o r t s  d u r i n g  t h e  g u i l t  phase o f  t h e  t r i a l .  

I n  H a r i c h  v .  S t a t e ,  437 So.2d 1082 ( F l a .  1 9 8 3 ) ,  c e r t .  d e n i e d ,  

465 U.S. 1051, 104 S.Ct .  1329, 79 L.Ed.2d 724 (1984) ,  t h e  

de fendan t  a l l e g e d  t h e  t r i a . 1  c o u r t  e r r e d  i n  a d m i t t i n g  s t a t e m e n t s  

d u r i n g  t h e  p e n a l t y  phase t h a t  had been suppressed  in t h e  g u i l t  

phase  o f  t h e  t r i a l .  This  Court de termined t h e  s t a t e m e n t s  should  

n o t  have been admi t t ed  because  t h e y  were t h e  p roduc t  o f  a  

v i o l a t i o n  o f  t h e  d e f e n d a n t ' s  r i g h t s  under  t h e  Four th  and F i f t h  

Amendments . However, t h e  c o u r t  h e l d  t h e  admiss ion  o f  t h e  

s t a t e m e n t s  was n o t  r e v e r s i b l e  e r r o r  because  t h e  s u b s t a n c e  o f  

t h o s e  s t a t e m e n t s  had a l r e a d y  been p r e s e n t e d  t o  t h e  j u r y  i n  

t e s t imony  r e l a t i n g  t o  unsuppressed  s t a t e m e n t s  o f  t h e  d e f e n d a n t  

and t h e  d e f e n d a n t ' s  own tes t imony .  - I d .  a t  1086. 



S i m i l a r l y ,  i n  t h e  c a s e  a t  b a r ,  t h e  subs t ance  o f  D r .  

F r i e s o n ' s  and D r .  Helman's r e p o r t s  was p r e sen t ed  t o  t h e  j u r y  

du r ing  t h e  t e s t imony  o f  o t h e r  p s y c h i a t r i s t s .  The r e p o r t s  w e r e  

provided t o  Drs. F e s l e r  and Majundar a f t e r  t h o s e  d o c t o r s  

submi t t ed  t h e i r  r e p o r t s  t o  t h e  t r i a l  c o u r t  (R. 668, 760). During 

t h e  t r i a l ,  t h e  d o c t o r s  were ques t i oned  about  t h e  subs t ance  o f  

t h o s e  r e p o r t s  wi thout  o b j e c t i o n  from t h e  de fense  (R. 668-669, 

760-761). Thus, t h e  j u r o r s  were aware,  p r i o r  t o  t h e  admiss ion o f  

t h e  p s y c h i a t r i s t s '  r e p o r t s  i n  t h e  p e n a l t y  phase ,  t h a t  t h e s e  two 

d o c t o r s  had examined Appel lant  i n  1974;  t h a t  t h e y  had a l l  o f  t h e  

i n fo rma t ion  r ega rd ing  Appe l lan t '  s medical  h i s t o r y  t h a t  Drs . 
F e s l e r  and Majundar had;  t h a t  Appel lant  was on medica t ion  a t  t h e  

t i m e ;  t h a t  b o t h  d o c t o r s  were o f  t h e  op in ion  Appe l lan t  w a s  sane  

a t  t h e  t i m e ;  and t h a t  D r .  Helman opined t h a t  Appel lant  had been 

an a g g r e s s i v e  person throughout  h i s  l i f e  (R. 668-669, 760-761). 

Accordingly ,  any e r r o r  i n  admi t t i ng  t h e  r e p o r t s  i n t o  ev idence  

du r ing  t h e  p e n a l t y  phase cannot  be cons ide red  r e v e r s i b l e  e r r o r  

because  t h e  j u r y  had been p r e sen t ed  w i t h  t h e  subs t ance  o f  t h o s e  

r e p o r t s  du r ing  t h e  g u i l t  phase o f  t h e  t r i a l .  



ISSUE V I I I  

WHETHER THE TRIAL COURT ERRED I N  DENYING 
APPEL,LANTfS MOTION FOR A MISTRIAL DURING 
CROSS-EXAMINATION OF DR. FJORDBAK. 

Appellee submits t h e  p r o s e c u t o r ' s  cross-examinat ion of  

w i tnes ses  and s ta tements  i n  argument were proper t o  show t h e  

non- s t a tu to ry  m i t i g a t i n g  circumstance t h a t  Appellant  was no t  

dangerous i n  a s t r u c t u r e d  environment should not  be found i n  

t h i s  case .  It i s  c l e a r  from defense  counse l ' s  d i r e c t  

examination o f  . Fjordbak t h a t  t h e  d o c t o r ' s  tes t imony was 

being o f f e r e d  t o  demonstrate no t  on ly  t h e  s t a t u t o r y  m i t i g a t i n g  

c i rcumstances  involv ing  h i s  mental c o n d i t i o n ,  bu t  a l s o ,  t h e  non- 

s t a t u t o r y  m i t i g a t i n g  c i rcumstance o f  adjustment t o  p r i s o n  l i f e  

and lack  o f  dangerousness i n  secured f a c i l i t i e s .  

On d i r e c t  examination,  D r .  Fjordbak t e s t i f i e d  a s  fol lows : 

I th ink  Joe does b e t t e r  i n  a h i g h l y  
s t r u c t u r e d  environment. Organic people ,  
psychot ic  people and i n  h i s  p a r t i c u l a r  
s i t u a t i o n  someone who i s  organic  and 
psychot ic  b e n e f i t  from an environment t h a t  
i s  c l o s e l y  s t r u c t u r e d  and where you have 
people who can a s s i s t  you i n  pursuing your 
d a i l y  a c t i v i t i e s  and events .  

(R .1322) . 

Defense counsel  then asked the  fol lowing ques t  i on  and received 

t h i s  answer: 

0. Doctor, i f  Joe Garron s tayed on h i s  
medication and i s  i n  a ve ry  s t r u c t u r e d  
environment, i s  t h e r e  any reason t o  suspec t  
t h a t  he would again become v i o l e n t ?  



A. I th ink  t h a t  the re  is  a good p o s s i b i l i t y  
t h a t  he would not .  I th ink  t h a t  with t h e  
appropr ia te  s t r u c t u r e  and on the medication 
t h a t  he would adjus t  q u i t e  success fu l ly  t o  
t h a t  kind of environment. 

(R.1323) 

Thus, Appellant introduced the subjec t  of  h i s  fu tu re  propensi ty  

f o r  violence i n t o  the  proceeding. 

The prosecutor then questioned the doctor  concerning 

Appel lant ' s  ac t ions  should he not take medication o r  be in  t h e  

s t ruc tu red  surroundings. This Court held in  Agan v.  S t a t e ,  445 

So.2d 326 (Fla .  1983), c e r t .  denied, U .S .  , 105 S.Ct. 

225, 83 L.Ed.2d 154 (1984) t h a t  such argument/discussion i s  

appropr ia te  t o  negate mi t iga t ing  evidence of fered .  In  Agan, t h e  

defendant argued the  t r i a l  court  had improperly considered lack 

of  remorse a s  an aggravating circumstance. It was held t h a t  t h e  

evidence was not considered in  aggravation but t o  negate 

mi t iga t ing  evidence. The defense had argued the  f a c t  t h a t  t h e  

defendant had confessed and pled g u i l t y  should be mi t iga t ing  

f a c t o r s .  The lack of  evidence was t h e  reason f o r  r e j e c t i n g  

these  f a c t s  a s  mi t iga t ing .  

It i s  c l e a r  from the  t r i a l  c o u r t ' s  order  on sentencing t h a t  

f u t u r e  dangerousness was not considered by the  court  (R .2353- 

2356). Rather,  the  t r i a l  cour t  chose t o  view t h e  evidence 

presented in  t h i s  a rea  a s  non-statutory mi t iga t ing  when the 

court  found  h he defendant has been a model pr i soner  ." (R. 2355) . 
The f a c t  t h a t  the  t r i a l  judge did not consider t h i s  

testimony in weighing the  aggravating and mi t iga t ing  circumstan- 



circumstances  d i s t i n g u i s h e s  t h i s  case  from M i l l e r  v.  S t a t e ,  

So.2d 882 (F la .  1979). The t r i a l  c o u r t  i n  M i l l e r ,  found 

s i g n i f i c a n t  aggravat ing and m i t i g a t i n g  c i rcumstances .  The t r i a l  

cou r t  found th.e m i t i g a t i n g  f a c t o r s  o f  £ se t  t h e  aggrava t ing  

f a c t o r s  bu t  f o r  one o t h e r  f a c t o r ,  t h a t  t h e  sentence o f  l i f e  does 

not  mea.n l i f e  and t h e  defendant  could g e t  ou t  and commit another  

o f f ense .  Id .  a t  885. - 
There is  no doubt t h a t  t h i s  was t h e  f a c t o r  t h a t  t ipped  t h e  

s c a l e s  i n  t h e  weighing process  i n  M i l l e r .  Sub j u d i c e ,  - 

Appe l l an t ' s  f u t u r e  v i o l e n c e  was not  a  p a r t  o f  t h e  equa t ion .  

See,  Goode v.  Wainwright, 410 So.2d 506, 509 (F l a .  1982). In  - 
f a c t ,  Appe l l an t ' s  a b i l i t y  t o  a d j u s t  t o  pr 'son l i f e  was added t o  

t h e  weight i n  m i t i g a t i o n .  

Appellee f u r t h e r  submits t h e  d e c i s i o n  i n  T e f f e t e l l e r  v .  

S t a t e ,  sup ra ,  does not  he lp  Appel lant .  Yothing i n  t h a t  opinion 

sugges t s  t h e  p r o s e c u t o r ' s  argument was t h e  r e s u l t  o f  th.e t ype  o f  

m i t i g a t i n g  evidence o f f e r e d  by t h e  defendant .  Here, t h e  

prosecu tor  was responding t o  Appe l l an t ' s  m i t i g a t i o n  argument. 

Agan v .  S t a t e ,  supra .  When viewed i n  c o n t e x t ,  th.e 

cross-examination and comments by t h e  p rosecu to r  were w i t h i n  

pe rmis s ib l e  bounds. - Cf . ,  Bush v .  S t a t e ,  461 So.2d 936 (F la .  

1985) , c e r t  . denied ,  U. S. , 106 S.Ct. 1237, 89 IJ.Ed.2d 

345 (1 986). 



ISSTJE I X  

WHETHER THE TRIAL COURT ERRED I N  PERMITTING 
THF STATE TO CPOSS-EXAMINF V I R G I N I A  PLFAP 
ARCIUT TFE FACT THAT APPELLANT ONCE TOLD HER 
HF HAD KILLED SOMFONE In1 TURKEY OR GREECF. 

Improper comments o r  t h e  admission of  improper evidence 

does not  per s e  r e q u i r e  t h e  vaca t ion  of  a  dea th  sen tence .  A 

de te rmina t ion  must be made as t o  whether o r  no t  t h e  e r roneous ly  

admitted evidence pre jud iced  t h e  defendant .  - Cf. ,  T e f f e t e l l e r  v .  

S t a t e ,  supra .  Rased on t h e  record i n  t h i s  ca se ,  t h i s  Court can 

determine t h a t  t h e  one r e f e rence  t o  a  s ta tement  about a  k i l l i n g  

i n  Greece o r  Turkey d i d  not  c o n t r i b u t e  t o  Appe l l an t ' s  sen tence  

of  dea th  f o r  t he  murder o f  h i s  s tepdaughter .  

During t h e  p rosecu to r '  s  cross-examinat ion o f  Appe l l an t ' s  

s i s t e r ,  he at tempted t o  demonstrate t h a t  he r  testi-mony should be 

given l i t t l e ,  i f  any, weight s i n c e  she would say t h e  same t h i a g  

r e g a r d l e s s  o f  how many crimes Appellant  had committed. In  t h i s  

view, he asked. t h e  q u e s t i o n  concerning a  p r i o r  k i l l i n g .  

Appellee i s  aware of  t h i s  Cour t ' s  ho ld ing  i n  R.obinson v .  S t a t e ,  

487 So.2d 1040 (F l a .  1986) ; however, t h i s  c a s e  is  

d i s t i n g u i s h a b l e .  The prosecu tor  i n  Robinson quest ioned s e v e r a l  

wi tnesses  concerning o t h e r  o f f e n s e s  committed by t h e  defendant  

whi le  i n  j a i l .  Add i t i ona l ly ,  t h e  S t a t e  again  mentioned t h e s e  

o f f enses  i n  o r a l  argument before  t h e  j u ry .  

Sub j u d i c e ,  t h e r e  was but  one r e f e rence  t o  t h e  f a c t  t h a t  - 
Appellant  t o l d  h i s  s i s t e r  he had committed t h i s  a c t .  The 

prosecu tor  never a l luded  t o  t he  a l l eged  i n c i d e n t  i n  h i s  



argument. When t h e  prosecu tor  argued t h e  s t a t u t o r y  aggrava t ing  

circumstance o f  p r i o r  v i o l e n t  f e lony ,  he on ly  mentioned th.e 1974 

p l e a  t o  an aggravated a s s a u l t  charge.  Moreover, t h e  t r i a l  judge 

made no r e f e rence  t o  t h i s  remark i n  h i s  f i nd ings  on aggrava t ing  

and m i t i g a t i n g  c i rcumstances .  

Appellant  was convicted o f  two c a p i t a l  murders, t h e  murder 

of  h i s  wife  and one o f  h i s  daughter .  Although t h e  j u ry  by a  9-3 

vo te  recommended a  sen tence  o f  dea th  f o r  t h e  w i f e ' s  murder, t h e  

judge sentenced him t o  l i f e  upon h i s  own weighing o f  t h e  

aggrava t ing  and m i t i g a t i n g  c i rcumstances .  The ju ry  i n  regard  t o  

t h e  murder o f  Tina,  recommended by a  12-0 v o t e  t h a t  Appellant  be 

given t h e  dea th  pena l ty .  The judge agreed and i n  a  wel l -  

reasoned o rde r  o u t l i n e d  t h e  cons ide ra t ions  demonstra t ing t h a t  

t he  aggrava t ing  c i rcumstances  outweighed t h e  m i t i g a t i n g .  

One such cons ide ra t ion  was Appe l l an t ' s  v i o l e n t  h i s t o r y .  The 

cou r t  s t a t e d :  

1. F lo r ida  S t a t u t e  921.141 (5)  (b)  . The 
defendant was prev ious ly  convicted of 
another  c a p i t a l  fe lony o r  o f  a  fe lony  
involv ing  the  use o f  t h r e a t  o f  v io l ence  t o  
t h e  person.  

The crime of  aggravated a s s a u l t  i s  a  
fe lony  involving t h e  t h r e a t  o f  v i o l e ~ c e  t o  
another  person,  and t h e  defendant was 
prev ious ly  convicted o f  t h a t  crime.  

A t  t h e  t ime o f  t h e  imposi t ion o f  
sentence on Count I ,  t h e  defendant had a l s o  
been convicted o f  t h e  c a p i t a l  fe lony  on 
Count I1 ( t h e  f i r s t  degree  murder o f  Le Thi 
Garron) , however, t h a t  conv ic t ion  has no t  
been considered inasmuch a s  t h e  appeal  
per iod  has not  ye t  exp i red .  

(l? .2353) 

The t r i a l  cour t  makes no r e f e rence  t o  any o t h e r  a c t i v i t i e s  by 



Appe l l an t .  

The murder f o r  which Appe l lan t  r e c e i v e d  t h e  d e a t h  p e n a l t y  

involved h i s  s t epdaugh t e r .  Tina was a t t emp t ing  t o  c o n t a c t  t h e  

p o l i c e  a f t e r  h e r  f a t h e r  had s h o t  h e r  mother .  Appe l lan t  

wi tnessed  t h i s  a t t empt  and s h o t  Tina  f o u r  times. A d d i t i o n a l l y ,  

Appe l lan t  s h o t  a t  t h e  second s t epdaugh t e r  a s  she  f l e d  t h e  

p remises .  Desp i t e  t h e  mental  d i s t u r b a n c e  o f  Appe l l an t ,  t h e  

f a c t s  o f  t h i s  murder a r e  s o  eg reg ious  t h a t  a  recommendation o f  

d e a t h  would have r e s u l t e d  wi thou t  any e r roneous ly  admi t t ed  

ev idence .  Accordingly ,  any e r r o r  i n  t h i s  i n s t a n c e  was harmless  . 



ISSUF, X 

WHETHER THE CONDUCT OF THE PROSECUTOR DURING 
CLOSING ARGIJMENI' I N  THF PENALTY PHASE OF 
TRIAL WAS SO EGREGIOUS THAT A REMAND FOR RE- 
SENTENCIWG I S  PEDUIPED. 

A p p e l l a n t  c o n t e n d s  t h e  p r o s e c u t o r ' s  comments d u r i n g  c l o s i n g  

argument  i n  t h e  p e n a l t y  p h a s e  o f  t h e  t r i a l  were  s o  improper  t h a t  

a new s e n t e n c i n g  h e a r i n g  i s  r e q u i r e d .  A p p e l l e e  would submi t  

several o f  t h e  c h a l l e n g e d  comments were  n o t  o b j e c t e d  t o  a n d ,  

t h e r e f o r e ,  may n o t  b e  r a i s e d  on a p p e a l .  The r e m a i n i n g  comments 

s imp ly  do n o t  r i se  t o  t h e  magn i tude  o f  a d e n i a l  o f  fundamen ta l  

f a i r n e s s .  

"Comments o f  c o u n s e l  d u r i n g  the c o u r s e  o f  a t r i a l  are con-  

t r o l l a b l e  i n  the d i s c r e t i o n  o f  t h e  t r i a l  c o u r t ,  and an a p p e l l a t e  

c o u r t  wi1.l n o t  o v e r t u r n  t h e  e x e r c i s e  o f  such. d i s c r e t i o n  u n l e s s  a 

clear abuse  h a s  been made t o  a p p e a r .  T e f f e t e l l e r  v. S t a t e ,  439 

So.2d a t  845.  Th i s  Cour t  h a s  h e l d  t h a t  d u r i n g  t h e  p e n a l t y  p h a s e  

o f  t r i a l ,  which i s  a d v i s o r y  o n l y ,  p r o s e c u t o r i a l  e r r o r  must b e  

e g r e g i o u s  t o  w a r r a n t  v a c a t i n g  t h e  s e n t e n c e  and remanding  f o r  re -  

s e n t e n c i n g .  B e r t o l o t t i  v .  S t a t e ,  476 So.2d 1 3 0  ( F l a .  1 9 8 5 ) .  

I I Each case must h e  c o n s i d e r e d  upon i t s  own m e r i t s  and w i t h i n  t h e  

c i r c u m s t a n c e s  p e r t a i n i n g  when t h e  q u e s t i o n a b l e  s t a t e m e n t s  are 

made . I 1  Bush v .  S t a t e ,  461 So.2d a t  941,  q u o t i n g ,  Darden v. 

S t a t e ,  329 So.2d 287,  291 ( F l a .  1 9 7 6 ) ,  c e r t .  d i s m i s s e d ,  430 U.S. 

704,  97 S.Ct .  1671 ,  51 L.Ed.2d 751 (1977) .  Only where clear 

p r o s e c u t o r i a l  abuse  e x i s t s  w i l l  t h e  case b e  remanded f o r  re- 

s e n t e n c i n g .  Bush v. S t a t e ,  461 So.2d a t  942. 



Appellant  cha l lenges  t h e  prosecu tor  ' s arguments t h a t  a  

recommendation o f  dea th  was necessary  t o  d e t e r  o t h e r s  from 

committing s i m i l a r  crimes (R.1416, 1432).  In  Gibson v .  S t a t e ,  

351 So.2d 948, n .3  ( F l a .  1977) ,  c e r t .  den ied ,  435 U.S. 1004, 98 

S.Ct.  1660, 56 IJ.Ed.2d 93 (1978), t h e  prosecu tor  made s i m i l a r  

arguments about d e t e r r i n g  o t h e r s  from committing such o f f enses  . 
This Court held  t h a t  those  comments, taken i n  t he  con tex t  i n  

which they  were made, were not  so  p r e j u d i c i a l  a s  t o  r e q u i r e  

r e v e r s a l .  S i m i l a r l y ,  t h e  comments i n  t h i s  ca se  were no t  so  

improper a s  t o  t a i n t  t h e  e n t i r e  pena l ty  phase o f  t h e  t r i a l .  

Furthermore,  defense  counsel  ' s o b j e c t i o n s  t o  both  remarks were 

s u s t a i n e d ,  and t h e  j u ry  was i n s t r u c t e d  t o  d i s r e g a r d  those  

comments. Thus, any e r r o r  was cured a t  t h e  t ime t h e  e r r o r  was 

committed. 

Appellant  a l s o  cha l lenges  comments o f  t h e  prosecu tor  which 

Appellant  contends were designed t o  evoke sympathy f o r  t h e  

v i c t i m s .  A t  R.1419-1421, t he  prosecu tor  r e f e r s  b r i e f l y  t o  Le 

Thi and Tina.  He d i s c u s s e s  t h e  type  o f  people they were and 

s t a t e s  t h a t  they each had a  r i g h t  t o  a  long,  hea l thy  l i f e .  The 

t r i a l  cou r t  over ru led  ob jec t ion  t o  t h a t  argument, and Appellee 

would submit t h a t  was not  an abuse o f  d i s c r e t i o n .  These 

comments simply cannot be s a i d  t o  have v i t i a t e d  t h e  e n t i r e  

pena l ty  phase hear ing .  

S i m i l a r l y ,  t h e  comments about Linda, who escaped phys i ca l  

i n j u r y  but  saw both he r  mother and s i s t e r  sho t  by Appel lan t ,  a r e  

not  of  such a  c h a r a c t e r  a s  t o  r e q u i r e  r e v e r s a l  (F~. 1431-1432). A 



s i m i l a r  appeal  f o r  sympathy and revenge f o r  t he  family of  t h e  

v i c t i m  was he ld  by t h i s  Court t o  be o f  minor impact i n  Bush v .  

S t a t e ,  supra .  

Appellant  a l s o  contends t h e  p r o s e c u t o r ' s  r e f e r e n c e  t o  t h e  

pa in  Tina and Le Thi  must have been i n  j u s t  be fo re  they  d ied  was 

improper (R.1424). No ob jec t ion  was made a t  t h e  time t h e s e  

s ta tements  were made. Accordingly,  t h i s  po in t  was not  preserved 

f o r  appea l .  Rose v .  S t a t e ,  461 So.2d 84 (F la .  1984) ,  c e r t .  

denied,  1J.S. , 105 S.Ct. 2689, 86 L.Ed.2d 706 (1985); 

Jones v .  S t a t e ,  411 So.2d 165 (F la .  1982) ,  c e r t .  den ied ,  459 

U.S. 891, 103 S.Ct. 189, 74 L.Ed.2d 153 (1982). Furthermore, 

t h e s e  s ta tements  were made i n  r e f e r e n c e  t o  t h e  S t a t e ' s  

con ten t ion  t h a t  t h i s  crime was p a r t i c u l a r l y  heinous,  a t r o c i o u s  

and c r u e l .  This Court has  recognized t h a t  " the  mindset  o r  

mental anguish of  t h e  v i c t i m  i s  an important  f a c t o r  i n  

determining whether t h e  aggrava t ing  c i rcumstance o f  heinous , 
a t r o c i o u s  and c r u e l  a p p l i e s  ." Jennings  v .  S t a t e ,  453 So.2d 1109 

(F l a .  1984).  

Appel lant  a l s o  contends s e v e r a l  o f  t h e  p r o s e c u t o r ' s  

comments c o n s t i t u t e d  miss ta tements  o f  t h e  law (R. 1430-1431, 

1433).  Each of  defense  counse l ' s  o b j e c t i o n s  was sus t a ined  by 

t h e  t r i a l  c o u r t ,  and t h e  j u ry  was advised t o  d i s r e g a r d  those  

remarks. Thus, any e r r o r  was cured a t  t h e  t ime t h e  comments 

were made. Furthermore, t h e  j u ry  was c o r r e c t l y  i n s t r u c t e d  by 

t h e  cou r t  as  t o  t h e  aggravat ing and m i t i g a t i n g  c i rcumstances  t o  

be considered and t h e  weighing o f  those  c i rcumstances  (R.  1444- 



1447). For t h o s e  r e a s o n s ,  r e v e r s a l  is n o t  r e q u i r e d  based on 

t h e s e  comments. 

F i n a l l y ,  Appe l l an t  a r g u e s  t h a t  t h e  cumula t ive  e f f e c t  o f  t h e  

p r o s e c u t o r ' s  comments w a r r a n t s  a  remand f o r  r e s e n t e n c i n g .  

Appel lee  would submit t h a t ,  i n  l i g h t  o f  t h e  ev idence  o f  

a g g r a v a t i o n  i n  t h i s  c a s e ,  t h e  p r o s e c u t o r ' s  comments t a k e n  a s  a  

whole,  cannot  b e  s a i d  t o  have  s o  fundamenta l ly  t a i n t e d  t h e  

p e n a l t y  phase p roceed ings  a s  t o  r e q u i r e  a  remand f o r  

r e s e n t e n c i n g .  Th i s  was n o t  a  c l o s e  c a s e .  The j u r y  recommended 

t h e  dea.th p e n a l t y  by a  12-0  v o t e .  I n  f a c t ,  t h e  j u r y  v o t e d  9-3 

t o  recommend t h e  d e a t h  p e n a l t y  f o r  Le T h i ' s  murder,  b u t  t h e  

judge determined t h e  a p p r o p r i a t e  s e n t e n c e  f o r  t h a t  murder was 

l i f e  imprisonment.  A s  w i l l  be d i s c u s s e d  f u l l y  i n  t h e  f o l l o w i n g  

i s s u e ,  t h e  ev idence  o f  a g g r a v a t i o n  i n  t h i s  c a s e  was 

overwhelming. It is a p p a r e n t  from t h e  r e c o r d  t h a t  r e g a r d l e s s  of  

any p r o s e c u t o r i a l  misconduct ,  t h e  j u r y ' s  recommendation would 

have  been t h e  same. Accordingly ,  ~ p p e l l a n t ' s  s e n t e n c e  should  be 

a £  f i rmed .  



ISSTJE X I  

WHETHER THE AGGRAVATING CIRCTJMSTANCFS FOmD 
BY THE TRIAL CllUPT ARF ADEOIJATF1,Y SUPPORTFD 
BY THE RECORD AND WHETHER THF IMPOSITION OF 
TFF PEATH PFNALTY WAS APPROPRIATE. 

A s  h i s  f i n a l  po in t  on appea l ,  Appellant  contends t h a t  t h e  

aggrava t ing  circumstances found t o  e x i s t  i n  t h i s  case  a r e  no t  

adequa te ly  supported by t h e  r eco rd .  In  i t s  w r i t t e n  f i n d i n g s ,  

t h e  t r i a l  cou r t  determined t h e  fol lowing aggrava t ing  

c i rcumstances  appl ied  : Appel lant  was prev ious ly  convicted of a  

fe lony involving t h e  use  o r  t h r e a t  o f  v io l ence  t o  t h e  person ,  

3921.141 (5) (b) , F l a .  S t a t .  (1985) ; t h e  c a p i t a l  fe lony  was 

committed f o r  t h e  purpose o f  avoiding o r  p revent ing  lawful  

a r r e s t ,  5921.141 (5) (c)  ; t h e  c a p i t a l  fe lony  was e s p e c i a l l y  

heinous,  a t r o c i o u s  o r  c r u e l ,  6921.141 (5) (g)  ; and t h e  c a p i t a l  

fe lony  was a  homicide and was committed i n  a  co ld ,  c a l c u l a t e d  

and premeditated manner wi thout  any p re t ense  o f  moral o r  l e g a l  

j u s t i f i c a t i o n ,  8921.141 (5) ( i )  . The t r i a l  cou r t  found t h e  

fol lowing s t a t u t o r y  m i t i g a t i n g  c i rcumstances  e x i s t e d :  t h e  

c a p i t a l  fe lony  was committed whi le  Appellant  was under t h e  

i n f luence  o f  extreme mental o r  emotional. d i s t u r b a n c e ,  

$921.141 (6) (b) ; and t h e  capac i ty  o f  Appellant  t o  a p p r e c i a t e  t h e  

c r i m i n a l i t y  o f  h i s  conduct o r  conform h i s  conduct t o  t h e  

requirements  o f  law was s u b s t a n t i a l l y  impaired,  $921.141 (6)  ( f )  . 
The t r i a l  cou r t  determined t h e  f a c t  t h a t  Appellant  had been a  

model p r i sone r  t o  be a  non- s t a tu to ry  m i t i g a t i n g  c i rcumstance.  



Appel lee  submits  each  o f  t h e  a g g r a v a t i n g  c i rcumstances  i s  

a d e q u a t e l y  supor ted  by th.e r e c o r d .  Fur thermore ,  upon weighing 

o f  t h e  a g g r a v a t i n g  and m i t i g a t i n g  f a c t o r s ,  it i s  a p p a r e n t  d e a t h  

was t h e  a p p r o p r i a t e  s e n t e n c e  i n  t h i s  c a s e .  

A.  Appe l l an t  was p r e v i o u s l y  c o n v i c t e d  o f  
a  f e l o n y  i n v o l v i n g  t h e  use  o r  t h r e a t  
o f  v i o l e n c e .  

I n  1974,  Appe l l an t  p leaded n o l o  c o n t e n d e r e  t o  t h e  c h a r g e  o f  

a g g r a v a t e d  a s s a u l t  (R. 1293-1294).  A d j u d i c a t i o n  o f  g u i l t  was 

w i t h h e l d ,  and Appe l l an t  was p laced  on p r o b a t  i o n .  Appe l l an t  

s u c c e s s f u l l y  completed hi.s t e r m  o f  p r o b a t i o n  (R .1307-1308) . The 

t r i a l  c o u r t  r e l i e d  upon t h i s  c o n v i c t i o n  a s  an a g g r a v a t i n g  

c i rcumstance  under S e c t i o n  921.141 (5)  (b)  . 
Appel lan t  a r g u e s  t h a t  a  p l e a  o f  no c o n t e s t  w i t h o u t  an  

a d j u d i c a t i o n  o f  g u i l t  i s  n o t  a  c o n v i c t i o n  w i t h i n  t h e  meaning o f  

S e c t i o n  921 .141(5) (b ) .  I n  McCrae v .  S t a t e ,  395 So.2d 1.145 ( F l a .  

1980) ,  c e r t .  d e n i e d ,  454 U.S. 1037, 102 S.Ct.  583, 70 L.Ed.2d 

586 (1981),  t h e  de fendan t  p leaded  g u i l t y  t o  t h e  c h a r g e  o f  

a s s a u l t  w i t h  i n t e n t  t o  commit murder b u t  had n o t  been 

a d j u d i c a t e d  g u i l t y  p r i o r  t o  h i s  commission o f  a  c a p i t a l  f e l o n y .  

Th i s  Court  r e j e c t e d  t h e  d e f e n d a n t ' s  c o n t e n t i o n  t h a t  because  

t h e r e  had been no a d j u d i c a t i o n  o f  g u i l t  t h a t  o f f e n s e  could  n o t  

b e  c o n s i d e r e d  a s  an a g g r a v a t i n g  c i rcumstance .  - I d .  a t  1154. 

This  Court  should  a l s o  f i n d  t h a t  a  p l e a  o f  n o l o  c o n t e n d e r e  

w i t h o u t  a d j u d i c a t i o n  o f  g u i l t  may b e  c o n s i d e r e d  a s  an 

a g g r a v a t i n g  c i rcumstance  under  S e c t i o n  921.141(5)(b) .  Appe l l ee  



recognizes  t h a t  i n  McCrae t h i s  Court s t a t e s  t h a t  "convicted" 

under Sec t ion  921.141(5) (b) means a  v a l i d  g u i l t y  p l ea  o r  j u r y  

v e r d i c t  o f  g u i l t y  a f t e r  a  t r i a l .  - Id .  However, Appellee would 

submit t h e  i s s u e  whether a  v a l i d  no lo  contendere  p l e a  i s  a  

I I convict ion ' '  under t h a t  s e c t i o n  was no t  be fo re  t h i s  Court i n  

McCrae, and t h e r e f o r e ,  McCrae i s  no t  d i s p o s i t i v e  . Furthermore,  

applying t h e  r a t i o n a l e  o f  McCrae t o  t he  case  a t  b a r ,  it is  c l e a r  

t h a t  a  p l e a  o f  nolo  contendere ,  even where a d j u d i c a t i o n  o f  g u i l t  

i s  wi thhe ld ,  must be considered a  " convic t  ion" under 

921.141 (5) (b)  . 
In  McCrae , t h i s  Court recognized t h a t  t h e  sen tenc ing  cour t  

must conduct an o v e r a l l  c h a r a c t e r  a n a l y s i s  o f  a  defendant  and 

t h a t  a  p r i o r  convic t ion  f o r  a  v i o l e n t  fe lony  i s  an extremely 

important  f a c t o r  i n  t h e  sen tenc ing  process .  - Id .  Thus, t h e  

Court found it i l l o g i c a l  t o  t r e a t  a  p l ea  of  g u i l t y  t o  a  fe lony  

involv ing  v io l ence  t h a t  i s  disposed o f  by a  sen tence  t h a t  

i nc ludes  wi thholding a d j u d i c a t i o n  o f  g u i l t  d i f f e r e n t l y  than a  

p l e a  o f  g u i l t y  w i th  ad jud ica t ion  o f  g u i l t .  

The f a c t  t h a t  a  defendant p leads  nolo  contendere  does no t  

d e t r a c t  from t h e  l e g a l i t y  o f  a  sen tence .  Mase l l i  v .  S t a t e ,  446 

So.2d 1079 (F l a .  1984).  P r i o r  t o  accep t ing  a  nolo  contendere  

p l e a ,  t h e  sentencing judge must be s a t i s f i e d  t h a t  t h e  p l e a  i s  

vo lun ta ry  and t h e r e  is a  f a c t u a l  b a s i s  f o r  t he  p l ea .  F la .  R. 

C r i m .  P. 3 .170( j ) ;  - Id .  a t  1080. Once t h e  c o u r t  accep t s  t h e  

p l e a ,  t he  defendant may be sentenced.  See,  Vinson v .  S t a t e ,  345 

So.2d 711, 715 ( F l a .  1977).  



Appellee would submit if Appellant  had pleaded no lo  

contendere ,  been ad jud ica t ed  g u i l t y  and then  placed on 

p roba t ion ,  it is c l e a r  t h a t  would be considered a  "conviction" 

under Sec t ion  921.141 (5) (b) . - Cf. ,  Mase l l i  v .  S t a t e ,  supra .  

Accordingly,  f o r  t h e  same reasons  given by t h i s  Court i n  McCrae, 

t h e  f a c t  t h a t  ad jud ica t ion  o f  g u i l t  was wi thheld  d id  no t  

p rec lude  t h e  sentencing cou r t  from cons ider ing  t h i s  p r i o r  

v i o l e n t  fe lony  a s  an aggrava t ing  c i rcumstance.  

Moreover, Appellee would submit even i f  t h i s  Court 

determines  t h e  sen tenc ing  cou r t  should not  have considered 

Appel lant '  s p r i o r  convic t ion  f o r  aggravated a s s a u l t ,  Sec t ion  

921.141(5)(b) s t i l l  a p p l i e s  because t h e  sen tenc ing  c o u r t  

e r roneous ly  re fused  t o  cons ider  Appel lant  ' s convic t ion  f o r  t h e  

murder o f  Le Thi Ca.rron. This aggrava t ing  f a c t o r  should be 

considered by t h i s  Court.  - See,  Echols v .  S t a t e ,  484 So.2d 568, 

576 (Fl a .  1985) . 
The t r i a l  cou r t  re fused  t o  cons ider  Appellant  ' s convic t ion  

f o r  Le T h i ' s  murder based on t h i s  Cour t ' s  dec i s ion  i n  Oats v .  

S t a t e ,  446 So.2d 90  l la. 1984) (R.1295-1296, 2353). In  Oa t s ,  

t h i s  Court held t h a t  where a  defendant i s  convicted of  a  v i o l e n t  

fe lony  p r i o r  t o  being sentenced f o r  a  c a p i t a l  fe lony  and t h e  

p r i o r  conv ic t  ion i s  subsequent ly  vaca t ed ,  t h e  vacated conv ic t ion  

cannot be used a s  an aggrava t ing  circumstance.  - Id .  a t  95. In  

t h i s  c a s e ,  th.e t r i a l  c o u r t  reasoned t h a t  because t h e  appeal  

p rocess  f o r  the  convic t ion  f o r  Le T h i ' s  murder had not  run and 

t h u s ,  t h a t  convic t ion  was s u b j e c t  t o  v a c a t i o n ,  Oats precluded 

t h e  cou r t  from cons ider ing  t h a t  convic t  i on .  



Appel lee  submits  t h i s  C o u r t ' s  d e c i s i o n  i n  Oats  does  n o t  

p r e c l u d e  the c o n s i d e r a t i o n  o f  a  c o n v i c t i o n  which i s  s t i l l  

s u b j e c t  t o  a p p e a l .  It is  s e t t l e d  t h a t  a  s e n t e n c i n g  c o u r t  may 

c o n s i d e r  c o n v i c t  i o n s  f o r  v i o l e n t  f e l o n i e s  e n t e r e d  

contemporaneously w i t h  a  d e f e n d a n t ' s  c o n v i c t i o n  f o r  a  c a p i t a l  

f e l o n y .  - See ,  Lucas v. S t a t e ,  376 So.2d 1149 ( F l a .  1979) .  T h i s  

Court  h a s  a l s o  h e l d  t h a t  c o n v i c t i o n s  which a r e  on appeal. a t  t h e  

t i m e  o f  s e n t e n c i n g  may b e  c o n s i d e r e d  " c o n v i c t i o n s "  f o r  purposes  

o f  S e c t i o n  921.141 (5 )  (b)  . Peek v. S t a t e ,  395 So .2d 492  l la. 

1980) ,  c e r t .  d e n i e d ,  451 U.S. 964, 101 S .Ct .  2036, 68 L.Ed.2d 

342 (1981).  

Accordingly ,  A p p e l l a n t ' s  c o n v i c t i o n  f o r  t h e  murder o f  Le 

Th i  Garron should  have  been c o n s i d e r e d  a s  an a g g r a v a t i n g  

c i rcumstance .  

B.  The c a p i t a l  f e l o n y  was committed f o r  
t h e  purpose o f  avo id ing  l a w f u l  a r r e s t .  

The ev idence  i n  t h i s  c a s e  was t h a t  f o l l o w i n g  t h e  s h o o t i n g  

o f  h e r  mother ,  Tina  Garron r a n  f o r  t h e  t e l e p h o n e ,  c a l l e d  t h e  

o p e r a t o r  and r e q u e s t e d  t h e  p o l i c e  (R . 87 ) .  A t  t h a t  p o i n t ,  

Appe l l an t  r a n  toward Tina  and s h o t  h e r  f o u r  t i m e s  (R . 88 ) .  There 

was a l s o  t e s t imony  t h a t  when Linda  Garron r a n  from t h e  home 

screaming f o r  h e l p ,  Appe l l an t  r a n  from t h e  house  and f i r e d  

a n o t h e r  s h o t  (R.89). F i n a l l y ,  knowing t h a t  Linda  had g o t t e n  

away, Appe l l an t  a t t empted  s u i c i d e  (R. 186) . 
There was n o t h i n g  i n  t h e  r e c o r d  t o  show t h e  v i c t i m  had done 

any th ing  t o  provoke A p p e l l a n t ' s  a c t i o n s  a g a i n s t  h e r .  Thus, a s  



t h e  t r i a l  cou r t  found, t h e  only  p l a u s i b l e  explana t ion  f o r  T i n a ' s  

murder i s  t h a t  Tina was k i l l e d  because sh.e was a t tempt ing  t o  r e -  

p o r t  he r  mother ' s  murder t o  t h e  p o l i c e  (R. 2354) . That being the  

dominant motive f o r  T i n a ' s  murder, t h e  f i nd ing  t h a t  Sec t ion  

921.141 (5) (e)  was a p p l i c a b l e  was c l e a r l y  proper .  Oats v .  S t a t e ,  

446 So.2d a t  95. 

C.  The c a p i t a l  fe lony  was e s p e c i a l l y  
he inous ,  a t r o c i o u s  o r  c r u e l .  

I I This  Court has  p rev ious ly  def ined  heinous a s  extremely 

wicked o r  shockingly e v i l ; "  a t r o c i o u s  a s  "wicked and v i l e ; ' '  and 

c r u e l  a s  t h e  " i n f l i c t i o n  o f  a  h igh degree o f  pain wi th  u t t e r  

i n d i f f e r e n c e  t o ,  o r  even enjoyment o f ,  t h e  s u f f e r i n g  o f  o t h e r s  . I 1  

Maggard v .  S t a t e ,  399 So.2d 973 (F l a .  1981) ,  c e r t .  den ied ,  454 

U.S. 1059, 102 S.Ct. 610, 70 L.Ed.2d 598 (1981); S t a t e  v .  Dixon, 

283 So.2d 1 (F la .  1973) ,  c e r t .  denied sub nom., Hunter v .  

F l o r i d a ,  416 U.S. 943, 94 S.Ct. 1950, 40 L.Ed.2d 295 (1974). Ap- 

p e l l a n t ' s  a c t i o n s  c l e a r y  f e l l  w i th in  those  d e f i n i t i o n s .  

Tina Garron was sho t  four  t imes a.t c l o s e  range (R.153-156). 

According t o  Linda Garron , Appellant  approached T ina ,  l e v e l l e d  

h i s  f i rea rm t o  a  s teady  f i r i n g  p o s i t i o n  usi.ng bo th  hands,  took 

aim and began t o  shoot ( R . 8 8 ) .  According t o  D r .  Woods, t h e  

medical examiner, t h e  f i r s t  two b u l l e t s  en t e red  T ina ' s  c h e s t ,  

and t h e  t h i r d  sho t  s h a t t e r e d  he r  l e f t  l e g  (R.157-161). Tina 

then f e l l  t o  t h e  f l o o r  and was sho t  aga in  i n  t h e  c h e s t  (R.161). 

Only two o f  t h e  wounds were f a t a l  (R.160). Dr. Woods t e s t i f i e d  

Tina was a l i v e  when a l l  four  s h o t s  were f i r e d  and l i v e d  approxi-  



mately one t o  two minutes a f t e r  t h e  f i n a l  sho t  was f i r e d  

(R. 161) . 
The record c l e a r l y  suppor t s  t h e  t r i a l  cou r t  ' s f ind ing  t h a t  

t h i s  crime was e s p e c i a l l y  heinous,  a t r o c i o u s  o r  c r u e l .  

D. The c a p i t a l  fe lony was committed i n  a  c o l d ,  
c a l c u l a t e d  and premeditated manner without 
any p re t ense  o f  moral o r  l e g a l  j u s t i f i c a t i o n .  

Appellee recognizes  t h e  aggrava t ing  circumstance t h a t  t h e  

murder was committed i n  a  c o l d ,  c a l c u l a t e d  and premedi ta ted man- 

n e r  g e n e r a l l y  a p p l i e s  t o  murders c h a r a c t e r i z e d  a s  execut ion  o r  

c o n t r a c t  murders o r  w i tnes s -e l  imina t ion  murders. McCray v .  

S t a t e ,  416 So.2d 804 (F l a .  1982). However, t h i s  d e s c r i p t i o n  was 

no t  intended t o  be a l l - i n c l u s i v e .  - I d .  a t  807. Appellee submits 

t h e  record  suppor t s  t h e  t r i a l  c o u r t ' s  f i nd ing  t h a t  Appel lant  

ac t ed  wi th  heightened premedi ta t ion  when he k i l l e d  Tina Garron. 

The record  r e f l e c t s  t h a t ,  dur ing  an argument wi th  h i s  w i f e ,  

Appel lant  go t  a  gun from h i s  c l o s e t  and h id  t h e  gun i n  a  towel 

so it would not  be d e t e c t e d  (R.82). Appellant  denied t h a t  he  

had the  gun (R. 82) .  He then proceeded t o  shoot I,e Thi  (R .83- 

85) .  A f t e r  Appellant  sho t  'I,e Thi,  Tina ran  t o  t h e  phone t o  c a l l  

f o r  he lp  ( R .  87-88) . Appellant  ran toward Tina and, from a  r e -  

l a t i v e l y  c l o s e  range ,  took aim and sho t  he r  fou r  t imes  (R .88) . 
In  Herr ing v .  S t a t e ,  446 So.2d 1049 (F la .  1984) ,  c e r t .  de- 

n i e d ,  -- U.S. - , 105 S.Ct. 396, 85 I,.Ed.Zd 330 (1984), t h e  

defendant  sho t  a  convenience s t o r e  c l e r k  dur ing  the  robbery of  

t h e  convenience s t o r e .  Defendant f i r e d  t h e  f i r s t  sho t  i n  



response t o  what he thought was a t h r e a t e n i n g  movement by t h e  

c l e r k .  Af te r  t h e  c l e r k  had f a l l e n  t o  t h e  f l o o r ,  t h e  defendant  

sho t  him two more t imes.  This Court found those  f a c t s  

s u f f i c i e n t  t o  e s t a b l  i.sh t h e  aggrava t ing  c i rcumstance o f  c o l d ,  

c a l c u l a t e d  and premedi ta ted.  S i m i l a r l y ,  i n  t he  case  a t  b a r ,  

al though Appe l l an t ' s  i n i t i a l  sho t  was obviously  i n  response t o  

T i n a ' s  a t t empt  t o  c a l l  f o r  h e l p ,  Appe l l an t ' s  f u r t h e r  c a r e f u l l y  

aimed s h o t s ,  inc lud ing  t h e  f i n a l  sho t  a f t e r  Tina had f a l l e n  

h e l p l e s s l y  t o  t h e  f l o o r ,  r e f l e c t e d  the  heightened premedi ta t ion  

req-uired t o  e s t a b l i s h  t h i s  aggrava t ing  c i rcumstance.  Thus, 

t h e r e  was no e r r o r  i n  f i nd ing  t h i s  murder was committed in  a 

c o l d ,  c a l c u l a t e d  and premedi ta ted manner. 

E.  Summary 

Appellee submits each o f  t h e  aggrava t ing  c i rcumstances  

found by t h e  t r i a l  cou r t  i s  adequa te ly  supported by t h e  record 

and e s t a b l i s h e d  beyond a reasonable  doubt.  However, should t h i s  

Court determine any o f  t h e  aggrava t ing  c i rcumstances  was 

e r roneous ly  cons idered ,  t h i s  Court c l e a r l y  may uphold t h e  dea th  

sen tence  based upon the  weight o f  t h e  remaining aggrava t ing  

c i rcumstances .  Cf . , Barclay v .  F l o r i d a ,  463 U. S . 939, 3.03 S.  C t  . 
3418, 77 L.Ed.2d 1134 (1983); Z e i g l e r  v .  S t a t e ,  402 So.2d 365, 

376-377 (F la .  1981) ,  c e r t .  denied,  455 U.S. 1035, 102 S.Ct. 

1739, 72 L.Ed.2d 153 (1982). 

F i n a l l y ,  Appellee submits t h e  dea th  pena l ty  i s  propor-  

t i o n a t e l y  c o r r e c t  i n  t h i s  ca se .  - Cf. ,  Way v .  S t a t e ,  Case No. 

64,931 (F l a .  Sept .  1 8 ,  1986).  



CONCLUSION 

Based upon the foregoing arguments and citations of 

authority, the judgment and sentence of death should be 

affirmed . 
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