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STATEMENT OF THE CASE 

The Grand Jurors of Pasco County returned an indict- 

ment January 17, 1983 charging Joseph Garron, Appellant, with 

two counts of first-degree murder in the shooting deaths of his 

wife, Le thi Garron, and stepdaughter, Tina Garron. (R1862-1863) 

Garron was found incompetent to stand trial on April 28, 1983 

(R1937) and ordered committed to K.R.S. for mental treatment. 

(R1939-1940) He was returned from Florida State Hospital, 

Chattahoochee on December 16, 1983 as competent, but eventually 

was found incompetent again and recommitted to H.R.S. on October 

10, 1984. (R2112-2113) 

In response to the State's notice of intent to intro- 

duce Williams Rule Evidence (R1943), defense counsel moved in 

limine to exclude this evidence. (R2091-2092) The motion was 

heard before the Honorable Edward H. Bergstrom, Jr. on April 27, 

1984 (R1831-1848) and subsequently denied. (R2094) 

Again returned from Florida State Hospital, Garron 

was found competent to stand trial at a competency hearing held 

July 26, 1985. (R2116,2149) The case proceeded to trial before 

the Honorable Lawrence E. Keough and a jury on August 27 through 

30 and September 3, 1985. 

Following jury verdicts of guilty as charged on both 

counts (R2344-2345), a penalty phase hearing was held September 

5, 1985. The jury returned advisory sentences of death on both 

counts. (R2336-2337) 

At sentencing, held October 4, 1985, Judge Keough fol- 

lowed the jury recommendation on Count I and imposed a sentence 



of death. (R2347-2350) On Count 11, the court imposed a sen- 

tence of life imprisonment without eligibility for parole be- 

fore twenty-five years. (R2351) 

In support of the death sentence, the court entered 

a written order, "Findings, Count I," on October 10, 1985. 

(R2353-2356,see Appendix) The statutory aggravating circum- 

stances of Section 921.141(5), Florida Statutes (1983), subsec- 

tions (b) , (e) , (h) and (i) were deemed applicable. (R2353-2355) 

The court found the statutory mitigating circumstances of Sec- 

tion 921.141(6), Florida Statutes (1983), subsections (b) and 

(f) present as well as the nonstatutory mitigating factor that 

"the defendant has been a model prisoner." (R2355-2356) The 

mitigating circumstances were held insufficient to outweigh 

the aggravating circumstances. (R2356) 

Garron filed a timely notice of appeal on October 11, 

1985. (R2359) The Public Defenders for the Sixth and Tenth 

Judicial Circuits were appointed as appellate counsel. (R2364) 

Pursuant to Article V, Section 3 (b)(l) of the Florida 

Constitution and F1a.R.App.P. 9.030 (a) (1) (A) (i) , Garron now 

takes appeal to this Court. 



STATEMENT OF THE FACTS 

A.  S t a t e ' s  Evidence,  G u i l t  Phase 

binds Garron,  Appe l l an t '  s s t e p d a u g h t e r ,  was t h e  

c h i e f  p ro secu t ion  w i t n e s s  a t  t r i a l  and t h e  s o l e  eyewitness  t o  

t h e  k i l l i n g s .  She and h e r  s i s t e r ,  T ina ,  had come w i t h  t h e i r  

mother from Vietnam t o  F l o r i d a  i n  1975. (R53) About a yea r  

l a t e r ,  h e r  mother,  L e  t h i ,  ma r r i ed  Joseph  Garron.  (R53) 

On November 11 ,  1982, Linda Garron was i n  9 t h  g rade  

a t  t h e  Sunshine C h r i s t i a n  Academy; Tina  was i n  7 t h  g rade .  (R55) 

That  evening wh i l e  h e r  mother was g roce ry  shopping,  Linda Garron 

was watching t . v .  w i t h  h e r  s t e p f a t h e r ,  t h e  Appe l l an t .  (R57) 

Appe l lan t  had drunk some wine. (R58) Then he began denouncing 

God. (R59) Linda Garron t e s t i f i e d  t h a t  Joseph  Garron had be- 

a come extremely  r e l i g i o u s  w i t h i n  t h e  p r i o r  few y e a r s  and would 

r e a d  t h e  s c r i p t u r e s  and preach  t o  t h e  f ami ly .  (R106-107) H e  

was s t r i c t  w i t h  h i s  s t epdaugh te r s  and f o r c e d  them t o  go t o  a 

C h r i s t i a n  school .  (R106-107) This  was t h e  f i r s t  t i m e  s h e  had 

eve r  heard  Appe l lan t  a t t a c k  God. (R113) 

Next, Appe l lan t  made an obscene remark t o  h i s  s t e p -  

daughte r ,  s a i d  "God c a n ' t  he lp  you now," and touched t h e  s i d e  

of  h e r  t h i g h .  (R59-61) A t  t h a t  p o i n t ,  A p p e l l a n t ' s  w i f e ,  L e  t h i  

Garron, drove i n  t h e  driveway and Linda Garron rushed  o u t  t o  

t h e  c a r  t o  inform h e r  of what happened. (R61,77) 

Over de fense  o b j e c t i o n  (R62), Linda Garron was a l -  

lowed t o  t e s t i f y  t o  p r i o r  i n c i d e n t s  where Appe l l an t  had touched 

h e r  w i t h  p o s s i b l e  s e x u a l  ove r tones .  (R69-70) A p r e t r i a l  motion 

a i n  l i m i n e  which sought t o  exc lude  t h i s  tes t imony of p r i o r  bad 



conduct as Williams Rule evidence had previously been heard 

and denied. (R1831-1848,2094) The witness was permitted to 

testify that when she was in the 7th grade, Appellant told her 

he would give her dog away unless she allowed him to climb in 

bed with her and rub her back. (R69) Between two and five 

times, Appellant had come into her bedroom and rubbed her back- 

side. (R69-70,103) He never touched her breasts or put his 

hand between her legs, however. (R101) 

Over defense objection (R70), Linda Garron was also 

permitted to testify that once she had seen her stepfather, 

dressed in his underwear, on top of her sister Tina in his bed. 

(R74-75) 

Returning to the events of November 11, 1982, Linda 

Garron testified that after she told her mother about the ob- 

scene remark, her mother told her and Tina to pack their 

clothes. (R77) They would go to their grandfather's house. 

(R77) Appellant and his wife were arguing about the incident; he 

seemed more calm than she did. (R77-80) The argument continued 

inside the trailer and the witness saw Appellant holding a gun 

while standing in front of his bedroom. (R81) She saw him walk 

into the living room and put a towel over the gun. (R82) She 

told her mother that Appellant had a gun, but he denied it. 

(R82-83) Linda Garron ran into her sister's bedroom saying 

"he is going to shoot us." (R83) Then she saw Le thi Garron 

backing into the bathroom with Appellant holding a gun pointed 

at her. (R83) Linda Garron heard two shots and saw Le thi 

Garron collapse in the bedroom with a chest wound. (R85-86) 



Linda Garron r a n  t o  t h e  back porch and saw h e r  s i s t e r  

a run  t o  t h e  te lephone .  (R86) The wi tnes s  t e s t i f i e d  t h a t  she  

heard Tina t a l k i n g  t o  t h e  o p e r a t o r  and r e q u e s t i n g  t h e  p o l i c e .  

(R87) She s a i d  t h a t  she  saw Appel lant  e n t e r  t h e  k i t c h e n ,  ho ld  

t h e  p i s t o l  w i t h  bo th  hands and shoot  a t  Tina.  (R88) She heard 

o t h e r  s h o t s  a s  she  f l e d  t h e  house and r a n  t o  a  ne ighbor ' s  r e s i -  

dence. (R88) A s  she  r a n ,  she  heard  Appel lant  go t o  t h e  f r o n t  

porch and f i r e  a sho t  which she  thought was aimed a t  h e r .  (R89- 

92) 

On cross-examinat ion,  Linda Garron admi t ted  t h a t  she  

r e s e n t e d  h e r  s t e p f a t h e r ' s  preaching t o  h e r  and h i s  s t r i c t n e s s .  

(R107-108) Her mother and s t e p f a t h e r  argued f r e q u e n t l y  about  

"every l i t t l e  t h i n g . "  (R113) When Appel lant  s t a r t e d  denouncing 

God, she  thought i t  was odd and she  probably t o l d  h e r  mother 

• t h a t  he  was c r azy .  (R116) She d i d n ' t  r e c a l l  i f  she  had t o l d  

t h e  neighbor ,  M r s .  Lombardi, t h a t  Appel lant  w a s  c r a z y ,  fo l lowing  

t h e  shoo t ings .  (R117) 

She desc r ibed  A p p e l l a n t ' s  f a c e  a s  e x p r e s s i o n l e s s  

dur ing  t h e  shoot ings .  (R125-126) Although she  knew t h a t  h e r  

s t e p f a t h e r  had taken  medicat ion i n  t h e  p a s t ,  she  d i d n ' t  remem- 

b e r  him t a k i n g  any f o r  a  month p r i o r  t o  t h e  i n c i d e n t .  (R126) 

Following t h e  tes t imony of Linda Garron, defense  

counsel  moved f o r  a  m i s t r i a l  o r  t o  s t r i k e  t h e  tes t imony con- 

cerned w i t h  p r i o r  bad a c t s ,  s p e c i f i c a l l y  p o s s i b l e  sexua l  ad- 

vances towards Linda Garron and h e r  s i s t e r .  (R140) The Court 

denied t h e  motion.  (R145) 

According t o  D r .  Joan Wood, t h e  medical  examiner, Le 

t h i  Garron w a s  k i l l e d  by a  s i n g l e  gunshot wound t o  t h e  c h e s t .  



(R162) Tina Garron was s h o t  f o u r  t imes ;  two of t h e  wounds 

would have been f a t a l .  (R153,160) The wi tnes s  s a i d  Tina was 

a l i v e  when a l l  f o u r  of t h e  s h o t s  were f i r e d  and l i v e d  "perhaps 

a  minute ,  two minutes" longer .  (R161) 

Pasco County Deputy S h e r i f f  Cl in ton  Vaughn was d i s -  

patched t o  t h e  scene around 9  o r  10 p.m. (R184) He heard  a  

n o i s e  i n  t h e  back yard of t h e  r e s idence  and saw Appel lant  l y i n g  

on t h e  ground " r a i s i n g  Cain." (R185-186) Appel lant  t o l d  Deputy 

Vaughn t h a t  he  had sho t  himself  and t h e  people  i n  t h e  t r a i l e r .  

(R186) The deputy advised  Garron of h i s  Miranda r i g h t s  and 

asked i f  he  unders tood them. (R188-189) I n  r e p l y  t o  t h e  prose-  

c u t o r ' s  ques t ion ,  Deputy Vaughn s a i d  t h a t  Garron i n d i c a t e d  t h a t  

he unders tood t h e  Miranda warnings.  (R189) Defense counsel  

moved f o r  a  m i s t r i a l  (R189) which was denied.  (R192) 

• Severa l  o t h e r  w i tnes ses  connected w i t h  t h e  Pasco 

County S h e r i f f ' s  O f f i c e  cor robora ted  Deputy Vaughn's account .  

Phys ica l  evidence inc lud ing  two p i s t o l s  and a  speed loade r  was 

s e i zed  a t  t h e  scene.  (R233,288) 

B .  Defense Case. G u i l t  Phase 

V i r g i n i a  P leak ,  Gar ron ' s  h a l f s i s t e r ,  gave t h e  j u r y  an 

account of Gar ron ' s  background a s  i t  r e l a t e d  t o  h i s  mental  con- 

d i t i o n .  (R309-463) Appel lant  was born when t h e  w i tnes s  was s i x  

years  o l d .  (R325) They shared t h e  same mother,  bu t  had d i f f e r -  

e n t  f a t h e r s .  (R324) A t  an  e a r l y  age ,  t h e i r  mother abandoned 

t h e  c h i l d r e n  and v a r i o u s  i n d i v i d u a l s  had custody be fo re  t h e  

mother e v e n t u a l l y  recla imed custody.  (R325) The Court sus -  

t a i n e d  t h e  S t a t e ' s  re levancy  o b j e c t i o n s  and would no t  permit  



Pleak to testify regarding Appellant's relationship with his 

mother. (R326-329,335-336) 

Garron was described as a normal teenager who did 

average work in school. (R338) When Appellant was 17, he was 

in an auto accident which left him comatose in a hospital for 

over two months. (R338-342) This accident left Garron with a 

speech impediment, inability to walk normally, and with brain 

damage. (R343-350) He was hospitalized in several institutions 

including Lafayette Clinic, a mental illness research facility. 

(R345-350) 

Then Garron returned to live in his mother's home for 

about three years. (R350-352) He was only able to work for 

about two months. (R352) During this period, Garron attempted 

suicide by swallowing a bottle of aspirin. (R353-356) 

When Appellant was around 21, his stepfather got him 

employment as a deckhand with the Maritime Union. (R357) Ee 

worked on boats in the Great Lakes and later went around the 

world as a seaman. (R357) He started drinking heavily and dis- 

played uncontrollable anger when he was drinking. (R357-359) 

Although the wieness and Garron had a very close brother-sister 

relationship, she barred him from her house unless he was sober. 

(R3 6 0) 

Garron was later employed with Chrysler Corporation 

as a factory hand for about six months. (R361) In 1967, he 

drove his car off a freeway ramp and was hospitalized with a 

broken back for about three weeks. (B363) He was also hospital- 

ized in Newberry Mental Kealth Institution for allegedly threa- 

tening his mother and another sister. (R363) 



About 1974, Appel lant  moved from Michigan t o  New P o r t  

Richey, F l o r i d a  where h e  r e s i d e d  w i t h  h i s  mother and h e r  l a t e s t  

husband. (R363-366) The w i t n e s s ,  V i r g i n i a  P l eak ,  cont inued t o  

r e s i d e  i n  Michigan and had r e g u l a r  te lephone c o n t a c t  w i t h  

Garron bu t  v i s i t e d  him only once,  i n  1981. (R366-368) When 

Garron moved t o  F l o r i d a ,  he was n o t  mar r ied ,  nor  was he working. 

(R364) The wi tnes s  heard  of Gar ron ' s  mar r iage  and a s s i s t e d  

him f i n a n c i a l l y  i n  adopt ing h i s  new w i f e ' s  c h i l d r e n .  (R367) 

I n  1981, V i r g i n i a  Pleak v i s i t e d  h e r  b r o t h e r  and h i s  

fami ly  i n  F l o r i d a .  (R368) Garron had become deeply involved 

w i t h  a  r e l i g i o u s  s e c t  and r e l i g i o n  preoccupied h i s  t h i n k i n g .  

(R368-369) The wi tnes s  s a i d  t h a t  on t h i s  v i s i t ,  Gar ron ' s  de- 

meanor was more angry and argumentat ive  t han  p rev ious ly .  (R371) 

She desc r ibed  Gar ron ' s  r e l a t i o n s h i p  w i t h  h i s  w i f e  a s  d i s t a n t  

a but  s a i d  he loved h i s  dau3hters  ve ry  much. (R373) He was an 

a f f e c t i o n a t e  f a t h e r  and whi le  Tina r e t u r n e d  t h e  a f f e c t i o n ,  

Linda was s u l l e n  and uncommunicative. (R373-376) When t h e  

daughters  v i s i t e d  h e r  i n  Michigan, Linda complained t h a t  he r  

f a t h e r  was too  s t r i c t  and wouldn ' t  l e t  h e r  wear makeup. (R381- 

382) V i r g i n i a  Pleak concluded t h a t  from h e r  pe r sona l  observa- 

t i o n ,  Gar ron ' s  mental  cond i t i on  had g r e a t l y  d e t e r i o r a t e d  over  

t h e  y e a r s .  (R383) 

On cross-examinat ion,  V i r g i n i a  P leak  was asked i f  she 

was concerned t h a t  Garron would no t  i n h e r i t  from h i s  w i f e ' s  

e s t a t e  i f  he were found g u i l t y  of  f i r s t - d e g r e e  murder.  (R387) 

Defense counsel  ob j ec t ed  and moved f o r  a  m i s t r i a l .  (P388) The 

cou r t  al lowed t h e  i n q u i r y  based upon t h e  S t a t e ' s  r e p r e s e n t a t i o n  

t h a t  i t  showed b i a s  and motive f o r  t h e  w i t n e s s ' s  tes t imony.  



(R388-389) The wi tnes s  was f u r t h e r  asked i f  she  was aware t h a t  

a F l o r i d a  law would a l low Garron t o  i n h e r i t  i f  he was found no t  

g u i l t y  by reason  of i n s a n i t y  and she  r e p l i e d  t h a t  she  had "no 

idea . "  (R392) The wi tnes s  then s a i d  i n  response t o  t he  S t a t e ' s  

ques t ion  t h a t  she  had n o t  s e n t  a  l e t t e r  t o  Will iam M i l l e r ,  t h e  

s i x t h  husband of h e r  mother on February 17 ,  1983. (R393) 

Defense counsel  o b j e c t e d  t h a t  t h e  S t a t e  had f a i l e d  t o  

d i s c l o s e  t h i s  l e t t e r  i n  d i scovery .  (R393) A Richardson hea r ing  

was he ld  and t h e  Court found t h a t  t h e  l e t t e r  should have been 

d i s c l o s e d ,  bu t  t h e  f a i l u r e  t o  d i s c l o s e  was i n a d v e r t e n t .  (R397- 

404) Defense counsel  argued t h a t  t h e  defense  was p re jud iced  

because t h e  w i tnes s  h a d n ' t  had an  oppor tun i ty  t o  r e f r e s h  h e r  

r e c o l l e c t i o n  b e f o r e  t a k i n g  t h e  s t a n d  and denying having w r i t t e n  

t h e  l e t t e r .  (R406) The Court r u l e d  t h a t  t h e  l e t t e r  would be 

• admiss ib le  bu t  t h a t  defense  counsel  could d i s c u s s  t h e  con ten t s  

of t h e  l e t t e r w i t h  t h e  w i tnes s  be fo re  proceeding.  (R410) 

The S t a t e  t hen  complained t h a t  defense  counsel  had 

admi t ted  r e c e i v i n g  correspondence from t h e  w i t n e s s ,  V i r g i n i a  

P leak ,  which had no t  been d i s c l o s e d  t o  t h e  S t a t e .  (R412-413) 

Over defense  o b j e c t i o n  t h a t  t h i s  correspondence was work pro-  

duct  and was n o t  t o  be  used i n  t h e  t r i a l  (R415), t h e  c o u r t  

viewed t h e  l e t t e r s  - i n  camera and ordered  cop ie s  f u r n i s h e d  t o  

t h e  S t a t e .  (R914) Eventua l ly ,  t h e  S t a t e  decided n o t  t o  u se  

t h i s  correspondence u n t i l  pena l ty  phase .  (R987) 

I n  open c o u r t ,  V i r g i n i a  P leak  was confronted w i t h  a  

l e t t e r  w r i t t e n  t o  William M i l l e r  s t a t i n g  t h a t  an  a t t o r n e y  had 

a t o l d  h e r  about F l o r i d a  law r e l a t i n g  t o  i n h e r i t a n c e  i f  a  defend- 

a n t  i s  found no t  g u i l t y  by reason  of i n s a n i t y .  (R415) She ad- 



mitted writing the letter. (R415) She also said she was aware 

a that Garron had been accused of sexually molesting his daugh- 

ters but that she believed his denials. (R422) 

Defense witness, Dr. Stewart Bernstein, a psychia- 

trist, testified that he treated Garron at the Lafayette Clinic 

in Detroit back in 1961. (R463-464) He had no independent 

recollection of Garron as a patient, but reviewed medical 

records signed by him in order to testify. (R464) Garron was 

referred to the Clinic because of severe temper outbursts which 

started following an auto accident seven or eight months pre- 

viously. (R465) 

Dr. Bernstein noted that Garron had considerable dif- 

ficulty in talking. (R473) Neurological examination revealed 

poor coordination and disturbance of motor aphasia. (R474) An 

• electroencephalogram showed generalized brain damage. (R474) 

His IQ was rated at 71 with presence of severe organic impair- 

ment. (R474) 

Prior to the accident, Garron had a personality dis- 

order evidenced by numerous visits to the Child Guidance Clinic. 

(R475) He had been to juvenile court on three occasions. (R468) 

As a result of the brain damage, Garron became unable to con- 

trol his aggressive impulses. (R475) Eis behavior in the hos- 

pital was periodically hostile towards both the staff and other 

patients. (R475) Dr. Bernstein's final diagnosis was chronic 

brain syndrome, post-traumatic type with behavioral disturbance 

and neurological deficits. (R476,480) 

Dr. Bernstein said that it is common for people who 

have prior behavior problems to have these problems accentuated 



following a head injury. (R482) Garron was not however, psy- 

a chotic when Dr. Bernstein saw him in 1961. (R484) 

The State indicated that it would retain Dr. Bernstein 

as a witness in rebuttal. (R492) Dr. Bernstein complained to 

the trial judge, saying he was trying to be helpful but he had 

only seen the defendant twenty-five years ago. (P.492-493) "I 

really feel misused," said the witness. (R493) 

The State then proffered the testimony to be elicited 

from Dr. Bernstein in rebuttal. (R495-507) Dr. Bernstein gave 

his opinion that psychiatrists should not speak in legal terms, 

but only in psychiatric medical terms. (R497) He said that 

testifying whether someone knew right from wrong is not within 

a psychiatrist's area of expertise. (R497) Dr. Bernstein 

looked at a position statement of the American Psychiatric 

• Association and agreed that their position was similar to his 

regarding the ability of psychiatrists to render opinions on 

legal sanity. (R499) 

Over defense counsel's objection that the testimony 

was not relevant to the issue of Garron's sanity or to impeach- 

ment, the court permitted the witness to testify to his opinions 

in the State's rebuttal case. (R510) As a convenience to the 

witness, he was allowed to testify out-of-order before the de- 

fense presented its psychiatric testimony. (R512) 

Dr. Subhash Tiwari, a psychiatrist, saw Garron after 

he was admitted to Bayonet Point Hospital on November 12, 1982. 

(R521) He was assigned based on the fact that Garron had a 

self-inflicted gunshot wound. (R521) Dr. Tiwari conducted only 



a limited psychiatric evaluation and saw no signs of psychotic 

behavior. (R523-526) However, Garron indicated that Dr. 

Tiwari could contact his wife at home and said he had no recol- 

lection of events from the previous evening. (R525) Dr. 

Tiwari's conclusion was that he did not interview Garron long 

enough to be able to tell whether he was psychotic. (R536) The 

doctor did prescribe Haldol, a psychotropic medication, to be 

administered if Garron became agitated. (R542) 

Weyman Meadows, an intake counselor for H.R.S., in- 

vestigated a complaint regarding Linda Garron around March 1981. 

(R555-557) Linda Garron had alleged that her stepfather was 

going to get rid of her dog unless she engaged in sexual acti- 

vity with him. (R557) Meadows interviewed Linda Garron at 

school in the presence of a school counselor (R558,569) and 

also conducted an extensive interview in the home. (R570-571) 

Appellant said that he had rubbed his daughter's back, that she 

did not object, and that he would never think of touching the 

daughters in a sexual manner. (R571) Regarding his daughter's 

dog, Garron said that neighbors were complaining about its 

barking at night and he would have to decide about keeping it. 

(R617) Meadows concluded from the interviews and observations 

in the home that there was no indication of sexual abuse. 

(R576-577,620) 

Dr. James A. Fesler conducted a psychiatric examina- 

tion of Garron as a court-appointed expert on March 30, 1983. 

(R625) He reviewed records concerning previous medical and 

psychiatric treatment, then interviewed Garron for approximately 



one hour.  (R626-628) D r .  F e s l e r  observed t h e  a f te rmath  of a 

a s i g n i f i c a n t  head i n j u r y  and found t h a t  Garron had organic  b r a i n  

damage. (R632-633) Noting t h a t  Garron had p e r s o n a l i t y  pro-  

blems p r i o r  t o  t h e  a c c i d e n t ,  t h e  doc tor  s a i d  t h e  head i n j u r y  

complicated by a l coho l  abuse compounded Gar ron ' s  d i f f i c u l t y  i n  

c o n t r o l l i n g  h i s  behavior .  (R631-632) 

I n  h i s  p s y c h i a t r i c  e v a l u a t i o n ,  D r .  F e s l e r  no ted  t h a t  

Garron t a l k e d  of hea r ing  t h e  v o i c e  of J e sus  speaking t o  him 

and a l s o  v o i c e s  of e v i l  s p i r i t s .  (R637) D r .  F e s l e r  i n d i c a t e d  

t h a t  he  be l i eved  t h e s e  were d e l u s i o n a l  thoughts  r a t h e r  than  

normal r e l i g i o u s  exper ience .  (R638) Garron t o l d  D r .  F e s l e r  

t h a t  he d i d n ' t  remember t h e  even t s  of November 1 1 ,  1982 and 

be l ieved  t h a t  h i s  w i f e  and daughter  were s t i l l  a l i v e .  (R639) 

D r .  F e s l e r  f e l t  t h a t  a t  t h e  t ime of t h e  i n t e rv i ew,  Garron was 

psycho t i c .  (R643) 

D r .  F e s l e r  concluded t h a t  Gar ron ' s  head i n j u r y  r e -  

s u l t e d  i n  o rgan ic  b r a i n  syndrome. (R644) Garron was b r i e f l y  

psychot ic  i n  1974; he  then  became and remained psycho t i c  aga in  

e a r l y  i n  t h e  1980 ' s .  (R644) D r .  F e s l e r  t e s t i f i e d  t h a t  most 

people  w i t h  s i g n i f i c a n t  head i n j u r i e s  t o l e r a t e  a l coho l  very 

poor ly .  (R647) Alcohol could aggrava te  a p sycho t i c  response 

and Garron 's  blood a l coho l  t e s t  from t h e  Bayonet Po in t  Hosp i t a l  

i n d i c a t e d  he had probably s e v e r a l  g l a s s e s  of wine.  (R648) A l -  

though Garron probably knew what he  was doing a t  t h e  t ime of 

t h e  shoo t ings ,  D r .  F e s l e r  concluded t h a t  he  was unable  t o  d i s -  

t i n g u i s h  r i g h t  from wrong. (R649-650) 

On cross-examinat ion,  D r .  F e s l e r  was asked i f  he  

remembered r e c e i v i n g  a te lephone c a l l  from William Webb i n  Apr i l  



1983 during which Webb had propounded a hypothetical based 

a upon the State's view of the facts of the incident. (P.659-660) 

Dr. Fesler said he didn't have firsthand recall of the details 

of the hypothetical and said his response to Webb was not a 

definite opinion but rather an offhand comment made without re- 

view of his records. (R664-666) Dr. Fesler was further asked 

whether he was aware of the "American Psychiatric Association's 

position on the insanity defense" (R688) and that "their posi- 

tion is you can't do what you said you have been doing." (R696) 

Defense counsel's motion for mistrial was denied. (R697-698) 

Dr. Radha Majumdar, a psychiatrist, also conducted a 

psychiatric evaluation of Garron on March 30, 1983 as a court- 

appointed expert. (R734) Dr. Majumdar said Garron was agitated, 

delusional and actively psychotic at the time of the interview. 

• (R736,739) The doctor confirmed the diagnosis of organic brain 

syndrome. (R738) She determined that he was mildly retarded. 

(8739) She also diagnosed temporal lobe epilepsy which can 

cause a person to act automatically, without control, and have 

no recollection of what has happened. (8741) Dr. Majumdar con- 

cluded that Garron did not know right from wrong at the time of 

shooting. (R746) 

On cross-examination, the prosecutor showed Dr. 

Majumdar a bill charging $520 for one hour's deposition. (R749- 

750) The doctor acknowledged sending the bill and that she 

was being "paid by the taxpayers." (R748-750) Dr. Majumdar's 

report indicated that Garron had a sporadic work history. (R771) 

Over defense objection, the prosecutor was permitted to ask if 

a 



t h e  doc tor  would change h e r  op in ion  on s a n i t y  i f  she knew t h a t  

a Garron had worked i n  one job f o r  f i v e  yea r s  and another  f o r  s i x  

y e a r s .  (R771-772) D r .  Majumdar s a i d  t h a t  wouldn ' t  change h e r  

e v a l u a t i o n .  (R773) A f t e r  hea r ing  t h e  p r o s e c u t o r ' s  r e c i t a t i o n  

of a h y p o t h e t i c a l  s c e n a r i o  based upon tes t imony a t  t r i a l ,  D r .  

Majumdar s t a t e d  t h a t  i f  Garron had a temporal lobe  type  s e i z u r e ,  

he  could n o t  know r i g h t  from wrong. (R788) The doc tor  noted 

t h a t  Garron had a l e s i o n  i n  t h e  temporal  lobe d i s c l o s e d  by CAT 

s cans ,  showing t h a t  he  was capable  of having s e i z u r e s .  (R788) 

Carol  Medders, a  counte r  g i r l  a t  Suncoast Donuts, 

t e s t i f i e d  t h a t  Garron was a d a i l y  customer a t  t h e  shop from 

December, 1977 u n t i l  t h e  shoo t ings .  (R795-796) He would come 

each morning when t h e  shop opened t o  d r ink  c o f f e e  and t a l k .  

(R796) Garron never  t a l k e d  about r e l i g i o n  u n t i l  a  year  and a 

• h a l f  b e f o r e  t h e  i n c i d e n t .  (R798) Then he  became r e l i g i o u s  and 

underwent a d e f i n i t e  p e r s o n a l i t y  change. (R802-805) He t a l k e d  

about needing on ly  God and t h a t  he  d i d  n o t  need medicat ion o r  

medical  t r ea tmen t .  (R802) However, she  never heard him say 

anything she  would c l a s s i f y  a s  p sycho t i c .  (R813-814) 

Mary Lombardi l i v e d  down t h e  s t r e e t  from t h e  Garron 

f ami ly  on November 11, 1982. (R816-817) On t h a t  d a t e ,  Linda 

Garron came running t o  h e r  house and banged on t h e  windows. 

(R817) The wi tnes s  l e t  Linda i n s i d e  t h e  house where she  s a i d  

t h a t  h e r  f a t h e r  was chasing h e r  w i t h  a gun, t r y i n g  t o  k i l l  h e r .  

(R816) Linda s a i d  t h a t  Joseph Garron had s h o t  h e r  mother and 

t h a t  she  was a f r a i d  f o r  h e r  s i s t e r . . ( R 8 1 9 )  Linda Garron d i d n ' t  

say  t h a t  she  saw h e r  s i s t e r  s h o t .  (R019) She s a i d  t h a t  t h e  i n -  

a 



c i d e n t  s t a r t e d  when h e r  f a t h e r  had been d r ink ing  wine and they  

a got  i n t o  an argument about God. (R820) Linda t o l d  t h e  wi tness  

t h a t  every t ime h e r  f a t h e r  drank any a l c o h o l ,  i t  made him 

crazy .  (B822) 

On cross-examinat ion,  M r s .  Lombardi s a i d  t h a t  she  

remembered coming t o  t h e  S t a t e  A t t o r n e y ' s  O f f i c e  a  day o r  two 

a f t e r  t h e  shoot ing .  (R824) She denied t h a t  Linda Garron had 

t o l d  h e r  t h a t  Appel lant  had sho t  h e r  s i s t e r .  (R825) The w i t -  

ne s s  s a i d  she d i d n ' t  remember B i l l  Webb ask ing  h e r  i f  she  knew 

anything t o  i n d i c a t e  t h a t  Appel lant  might be i n sane .  (R825) 

She t e s t i f i e d  t h a t  Linda Garron never  mentioned any sexua l  ad- 

vances being made. (R826) 

D r .  Thomas Thieman, a  p s y c h i a t r i s t ,  was o r i g i n a l l y  

appointed a s  an e x p e r t  w i tnes s  f o r  t h e  defense .  (R831-834) 

• He conducted a  p s y c h i a t r i c  e v a l u a t i o n  of Garron on September 5 ,  

1984. (R833) D r .  Thieman diagnosed a  v a r i e t y  of mental problems 

i n  Garron. (R839) These inc luded  o rgan ic  b r a i n  syndrome, 

chronic  a l coho l  dependency and temporal  l obe  e p i l e p s y ,  probably 

r e s u l t i n g  from a  s t r o k e .  (R839-841) Garron t o l d  D r .  Thieman 

t h a t  he had no pe r sona l  r e c o l l e c t i o n  of t h e  shoot ings  and t h a t  

h i s  account of t h e  even t s  was ga thered  from newspaper a r t i c l e s  

and what o t h e r  people  t o l d  him. (R844) 

D r .  Thieman thought i t  was important  t h a t  Garron was 

d i sc l a iming  God before  t h e  i n c i d e n t  because,given Garron 's  

s t rong  r e l i g i o u s  pe r suas ion ,  i t  tended t o  show he was psycho t i c .  

(R845,890) When t h e  doc tor  in te rv iewed Garron, he found him t o  

be r e l i g i o u s l y  preoccupied t o  t h e  p o i n t  of de lus ion .  (R849) 



Within a reasonable degree of medical certainty, Dr. Thieman 

a gave his opinion that Garron was insane when he shot his wife 

and daughter. (R850) 

In response to the State's hypothetical rendition 

of facts, Dr. Thieman said he would still have to find Appel- 

lant insane at the time of the offense and noted that a brief 

psychotic reaction might last only a few minutes to a few hours. 

(R885) 

C. State's Rebuttal 

William Webb, a former assistant state attorney who 

originally had primary responsibility for the Garron prosecu- 

tion, testified in rebuttal. (R938-986) On November 12, 1982, 

he conducted a State Attorney Investigation which took sworn 

a testimony from the witness Mrs. Mary Lombardi. (R939-940) 

Defense counsel objected to testimony of statements 

made by the witness Lombardi on the basis that the witness was 

never confronted with the statements she allegedly made and 

given a chance to admit or deny them. (R942-944) The Court 

overruled this objection and also the objection that the testi- 

mony was substantive in nature and not proper rebuttal. (R944) 

William Webb was permitted to testify that Mary 

Lombardi told him that Linda Garron told her that her father 

had just shot both her mother and sister. (R945) Also, over 

objection of hearsay, Webb testified that in response to his 

question asking Lombardi if she knew of bizarre or unusual con- 

duct on the part of Appellant, she replied that Garron carried 

a a handgun in a holster around his property and viciously beat 

his dogs. (R947-948) 



Webb f u r t h e r  t e s t i f i e d  t h a t  he was p r e s e n t  a t  Gar ron ' s  

f i r s t  appearance hea r ing .  Oyer defense  o b j e c t i o n ,  Webb de- 

s c r i b e d  Gar ron ' s  conduct a t  t h e  hea r ing  and s p e c i f i c a l l y  noted 

t h a t  Garron i n d i c a t e d  he would r e t a i n  h i s  own a t t o r n e y .  (R952- 

953) Over o b j e c t i o n ,  Webb was pe rmi t t ed  t o  render  a  l a y  opin-  

i on  on Gar ron ' s  s a n i t y - - " t h a t  he  was c e r t a i n l y  sane under t h e  

d e f i n i t i o n  of  F l o r i d a  law.' '  (R966) 

The former p r o s e c u t o r ,  Webb, went on t o  t e s t i f y  t h a t  

he  te lephoned D r .  F e s l e r  on A p r i l  25, 1983 and r e c i t e d  a  

l eng thy  h y p o t h e t i c a l  based upon in format ion  ob ta ined  i n  t h e  

S t a t e  A t t o r n e y ' s  i n v e s t i g a t i o n .  (R967-975) Webb asked D r .  

F e s l e r  i f  t h e s e  a d d i t i o n a l  f a c t s  would change h i s  op in ion  r e -  

gard ing  A p p e l l a n t ' s  s a n i t y  a t  t h e  t ime of t h e  o f f e n s e .  (R975- 

976) D r .  F e s l e r  r e p l i e d  yes .  (R976) 

Will iam S c o t t  P h i l l i p s ,  who was a  d e t e c t i v e  w i t h  t h e  

Pasco County S h e r i f f ' s  Department a t  t h e  t ime of t h e  i n c i d e n t ,  

t e s t i f i e d  t h a t  he  saw Appel lant  i n  h i s  h o s p i t a l  room around 

11 p.m. t h e  n i g h t  of  t h e  shoot ing  and gave him Miranda warnings.  

(R1002-1006) Appel lant  and De tec t ive  P h i l l i p s  recognized each 

o t h e r  from prev ious  con tac t  a t  a  l o c a l  c o f f e e  shop. (R1005) 

De tec t ive  P h i l l i p s  was a l s o  p r e s e n t  a t  t h e  adv i so ry  hea r ing  

he ld  t h e  nex t  morning. (R1006) Over o b j e c t i o n ,  De tec t ive  

P h i l l i p s  was pe rmi t t ed  t o  g i v e  an op in ion  t h a t  Garron appeared 

t o  be  sane.  (R1009-1010) 

De tec t ive  P h i l l i p s  a l s o  t e s t i f i e d  t h a t  he  in te rv iewed 

Mary Lombardi a t  t h e  h o s p i t a l  on t h e  n i g h t  of t h e  shoot ing .  

(R1010-1011) According t o  P h i l l i p s ,  M r s .  Lombardi t o l d  h i n  

t h a t  Linda Garron had t o l d  h e r  "My mother ' s  been s h o t .  My s i s -  



t e r ' s  been s h o t .  He i s  k i l l i n g  everybody." (R1013) Also,  

a M r s .  Lombardi s a i d  t h a t  Linda had r e p o r t e d  some sexua l  ad- 

vances and innuendos preceded t h e  shoo t ings .  (R1014) 

Deputy Ross Greco was r e c a l l e d .  (R1024) He t e s t i f i e d  

t h a t  he rode i n  t h e  ambulance w i t h  Garron from t h e  shoot ing  

scene t o  t h e  h o s p i t a l .  (R1024-1025) Then he  was ass igned  t o  

guard Garron a t  t h e  h o s p i t a l  f o r  two o r  t h r e e  days .  (R1025) 

During t h i s  t ime ,  they  engaged i n  a c e r t a i n  amount of "small 

t a l k . "  (R1025) Over defense  o b j e c t i o n ,  Deputy Greco was a l -  

lowed t o  g i v e  an op in ion  t h a t  Appel lant  was " p e r f e c t l y  sane" 

and "knew t h e  d i f f e r e n c e  between r i g h t  and wrong." (R1027) 

Deputy Greco a l s o  r e l a t e d  t h a t  Garron had asked him why he was 

i n  t h e  h o s p i t a l  and what had happened. (R1028-1029) 

Deputy She r i f f  Donn Gallahue t e s t i f i e d  t h a t  i n  1981 

• he was p r e s e n t  a t  t h e  Garron home when H.R.S. counselor  Weyman 

Meadows in te rv iewed Appel lan t .  (R1031-1032) He observed 

Garron f o r  about one-half  hour a t  t h i s  t ime and saw no b i z a r r e  

conduct .  (R1032) From May 1983 t o  May 1984, Deputy Gallahue 

was a supe rv i so r  a t  t h e  county j a i l  and had almost  d a i l y  con- 

t a c t  w i t h  Garron. (R1033) Over o b j e c t i o n ,  Deputy Gallahue was 

permi t ted  t o  s t a t e  h i s  op in ion  t h a t  Garron w a s  sane  bo th  i n  

1981 and when he  was being de t a ined  a t  t h e  j a i l .  (R1036-1037) 

Over o b j e c t i o n ,  Don Venedan, t h e  t r a n s p o r t  o f f i c e r  

f o r  t h e  t r i a l ,  was pe rmi t t ed  t o  t e s t i f y  t h a t  he  overheard a 

courtroom conversa t ion  between Garron and D r .  Be rns t e in .  (R1040- 

1044) D r .  Berns te in  s a i d ,  " I ' m  s o r r y ,  I d o n ' t  remember you." 

a Garron r e p l i e d ,  "I remember you." (R1045) 



The State moved to have a social security application 

a signed by Garron introduced into evidence. (R1046) The Court 

overruled defense counsel's hearsay objection and admitted i.t as 

a declaration against interest and showing Appellant's state 

of mind. (R1046-1050) The application alleged a work history 

of six years each on two different jobs. (R1047,2382) 

Linda Garron was recalled to give an opinion as to 

whether her stepfather knew right from wrong on November 11, 

1982. (R1051-1057) Over objection, she testified that he was 

sane. (R1058) On cross-examination, Linda Garron admitted that 

she didn't know anyone who was insane and her idea of insane 

behavior was "a man going around laughing and slashing every- 

body in the street." (R1066-1069) 

D. Prosecutor's Closing Arguments 

The prcsecutor attempted to discredit the defense 

psychiatric testimony. He pointed to Dr. Majumdar's bill "to 

show you folks her interest in testifying." (R1110) Noting 

that she charged $520 for a one hour deposition, the prosecutor 

asked the jury to decide "is she worth that much?" (R1111) Dr. 

Thiernan was also accused of having a substantial interest in 

the case. (R1119) Characterizing the testimony as "hogwash 

from the psychiatrists," the prosecutor asked the jury to re- 

gard psychiatry as "pure science fiction." (R1119) 

Further, the prosecutor mentioned Dr. Bernstein's 

testimony and told the jury that the testifying doctors were 

violating the American Psychiatric Association's position on 

the insanity defense. (R1121) Referring to psychiatrists, the 



prosecu to r  d e r i s i v e l y  s a i d ,  "I c a l l  t h e s e  people  t h e  ou t - to -  

lunch bunch." (R1122) F i n a l l y ,  t h e  p rosecu to r  gave t h e  j u r y  

h i s  d e f i n i t i o n  of psychiat ry--"a  b l i n d  man i n  a  dark room 

looking a t  a  b lack  c a t  t h a t  d o e s n ' t  e x i s t . "  (R1208) 

Defense c o u n s e l ' s  j ob  was a l s o  def ined  a s  " t r y i n g  t o  

confuse you f o l k s  so t h a t  you d o n ' t  have a  c l e a r  unders tanding ."  

(R1197) An o b j e c t i o n  t o  t h i s  comment was s u s t a i n e d  and a  cura-  

t i v e  i n s t r u c t i o n  g iven .  (R1198) 

E .  Pena l tv  Phase 

Over defense  o b j e c t i o n ,  t h e  Court r ece ived  t h e  medi- 

c a l  examiner ' s  r e p o r t s  on t h e  v i c t i m s  Le t h i  and Tina Garron 

i n t o  evidence.  (R1286-1290) Sharon Denning, a  supe rv i so r  w i t h  

t h e  Pasco County Clerk of C i r c u i t  Court was c a l l e d  t o  o f f e r  

r eco rds  i n d i c a t i n g  t h a t  i n  1974 Garron p l e d  no lo  contendere  t o  

a  charge of aggravated a s s a u l t .  (R1292-1297) Adjudica t ion  of 

g u i l t  was wi thhe ld  and he was p laced  on p roba t ion  f o r  a  p e r i o d  

of f i v e  y e a r s .  (R1297) 

The S t a t e  then  o f f e r e d  p s y c h i a t r i c  r e p o r t s  p repared  

by D r s .  Helman and F re i son  i n  1974. (R1298) Defense counsel  

ob j ec t ed  because t h e  r e p o r t s  were hearsay  and Appel lant  could 

n o t  r e b u t  them because both  doc to r s  had s i n c e  d i e d .  (R1298-1299) 

Defense counsel  f u r t h e r  noted a  c o n f r o n t a t i o n  problem v i o l a t i v e  

of t h e  S i x t h  Amendment. (R1302) The Court r u l e d  t h e  r e p o r t s  

admiss ib le  and they  were r ece ived  i n  evidence a s  {I32 and 1/33. 

(R1305-1306,2388-2389) 

D r .  Timothy Fjordbak,  a  c l i n i c a l  p sycho log i s t  employed 

a t  Chattahoochee S t a t e  H o s p i t a l ,  t e s t i f i e d  a s  a  defense  w i t n e s s .  



(R1308-1351) D r .  Fjordbak s a i d  Garron was a c t i v e l y  p sycho t i c  

when he a r r i v e d  a t  Chattahoochee i n  December 1984. (R1316) The 

doc tor  conducted a  group therapy  s e s s i o n  each week a t  Chat ta-  

hoochee which Garron a t t ended  and he a l s o  had in formal  c o n t a c t  

w i th  Garron on t h e  ward. (R1313-1316) A s e r i e s  of  neuropsycho- 

l o g i c a l  t e s t s  l e f t  " abso lu t e ly  no doubt t h a t  t h i s  man had a  

severe  i n j u r y  t o  t h e  b r a i n . "  (R1317) D r .  F jordbak s a i d  Garron 

e x h i b i t e d  a  psychot ic  d i s o r d e r  c h a r a c t e r i z e d  by paranoid  

th ink ing  and u n r e a l i s t i c  b e l i e f s .  (R1315) He s a i d  i t  was l i k e l y  

t h a t  Garron had diminished c a p a c i t y  t o  conform h i s  behavior  be- 

cause  of  t h e  b r a i n  i n j u r y  and t h e  psychos i s .  (R1319) The doc tor  

a l s o  s a i d  i t  was l i k e l y  t h a t  Garron was s u f f e r i n g  from extreme 

mental  o r  emotional  d i s tu rbance  a t  t h e  t ime of t h e  homicides.  

(R1322) 

a Dr. Fjordbak s a i d  t h a t  people  w i t h  cond i t i ons  l i k e  

Gar ron ' s  b e n e f i t  from h i g h l y  s t r u c t u r e d  environments.  (R1322) 

The doc to r  s a i d  t h a t  i f  Garron was t r e a t e d  w i t h  medicat ion and 

r e t a i n e d  i n  a  s t r u c t u r e d  environment, t h e r e  was a  good p o s s i -  

b i l i t y  t h a t  he  would n o t  become v i o l e n t  a g a i n .  (R1323) 

On cross-examinat ion,  t h e  p rosecu to r  remarked: 

Doctor,  t h e  bottom l i n e  i s ,  you d o n ' t  know i f  
t h e  defendant  was r e l e a s e d  from j a i l  whether 
o r  n o t  he  would k i l l  aga in ;  do you? (R1343) 

Over defense  o b j e c t i o n ,  which t h e  c o u r t  ove r ru l ed ,  t h e  w i tnes s  

s a i d  Garron would have a  h igher  l i k e l i h o o d  than  t h e  average 

i n d i v i d u a l .  (R1344) The p rosecu to r  cont inued:  

I f  t h e  defendant was allowed o u t  of j a i l  i n  
25 y e a r s  and d r ink ing ,  wasn ' t  t a k i n g  h i s  
medicat ion and go t  i n t o  an argument and had 
a  gun, what do you expect  would happen? (R1344) 



Defense counse l  o b j e c t e d  and moved f o r  a  m i s t r i a l .  (R1344) 

The c o u r t  r u l e d  t h a t  de fense  counse l  had r a i s e d  t h e  q u e s t i o n  

of Ga r ron ' s  p r o p e n s i t y  f o r  v i o l e n c e  i n  t h e  f u t u r e .  (R1345) 

However, t h e  c o u r t  d i d  s u s t a i n  t h e  o b j e c t i o n  on t h e  b a s i s  t h a t  

Garron would have t o  serve mandatory s en t ences  o f  a t  l e a s t  50 

y e a r s .  (R1346) 

P r i o r  t o  V i r g i n i a  P l e a k ' s  t a k i n g  t h e  s t a n d ,  de fense  

counse l  moved i n  l i m i n e  t o  p r even t  t h e  p r o s e c u t o r  from men- 

t i o n i n g  a  d i s c l o s u r e  con t a ined  i n  one of  V i r g i n i a  P l e a k ' s  

l e t t e r s  t o  de fense  counse l  which t h e  c o u r t  had o rdered  d i s -  

cove rab l e  by t h e  S t a t e .  (R1351) M r s .  P leak  wro te  t h a t  Appel- 

l a n t  t o l d  h e r  h e  k i l l e d  a  man i n  Turkey o r  Greece w h i l e  he was 

on a n  around-the-world t o u r  o f  du ty  w i t h  t h e  Mari t ime Union. 

(R1351) Defense counse l  argued t h a t  i t  was n o t  admis s ib l e  be- 

cause  i t  was p robab ly  n o t  t r u e  and would be  used  a s  a  h i g h l y  

p r e j u d i c i a l  n o n - s t a t u t o r y  agg rava t i ng  f a c t o r .  (R1352) The 

p rosecu to r  s a i d  t h a t  t h e  s t a t emen t  would be used t o  t e s t  t h e  

b i a s  and c r e d i b i l i t y  of  t h e  w i t n e s s .  (R1352) Accordingly ,  a f t e r  

V i r g i n i a  P leak  had recounted  Ga r ron ' s  f ami ly  background w i t h  

emphasis upon t h e  e r r a t i c  and emot iona l ly  dependent r e l a t i o n s h i p  

Appe l lan t  had w i t h  h i s  mother ,  t h e  p rosecu to r  was p e r m i t t e d  t o  

" test  t h e  w i t n e s s '  c r e d i b i l i t y "  by c ross -examina t ion  concerning 

t h e  k i l l i n g  i n  Greece o r  Turkey. (R1361-1362) 

The p r o s e c u t o r  r e c i t e d  a  l i t a n y  of  A p p e l l a n t ' s  p r i o r  

bad a c t s  throughout  h i s  l i f e ,  each  fol lowed by t h e  q u e s t i o n  

"You love  your b r o t h e r ,  i s n ' t  t h a t  c o r r e c t ? "  (R1362-1364) The 

f i n a l  q u e s t i o n  was: 



M r s .  P leak ,  even a f t e r  t h e  defendant  t o l d  
you, your b ro the r  t o l d  you t h a t  he k i l l e d  
a man i n  Turkey o r  Greece,  you s t i l l  love  
him; i s n ' t  t h a t  c o r r e c t ?  (B1366) 

Then, over  defense  c o u n s e l ' s  o b j e c t i o n  t h a t  i t  was beyond t h e  

scope of d i r e c t  examination,  t h e  w i tnes s  was asked:  

I s n ' t  i t  t r u e  t h a t  t h e r e  i s  a b s o l u t e l y  no 
doubt i n  your mind t h a t  t h e  defendant 
would be v i o l e n t  aga in  e i t h e r  t o  himself  
o r  t o  someone e l s e ?  (R1367-1368) 

Defense counsel  r eques t ed  48 s p e c i a l  j u r y  i n s t r u c -  

t i o n s  be g iven  by t h e  c o u r t .  (R1372,2248-2333) A l l  48 were 

considered and denied.  (R1372-1389) 

During t h e  p r o s e c u t o r ' s  c l o s i n g  p e n a l t y  phase argu-  

ment, defense  counse l '  s obj  e c t i o n s  t o  inflammatory comments and 

miss ta tements  of law were s u s t a i n e d  on f i v e  occas ions  and f o u r  

c u r a t i v e  i n s t r u c t i o n s  were g iven  by t h e  c o u r t .  (R1416-1417,1430, 

• 1431,1432,1433) A d d i t i o n a l l y ,  defense  c o u n s e l ' s  o b j e c t i o n s  t o  

arguing t h e  good c h a r a c t e r  of t h e  v i c t i m s  a s  an a g g r a v a t i ~ l n  

f a c t o r  were ove r ru l ed .  (R1418-1420) A t  t h e  conc lus ion ,  defense  

counsel  moved f o r  a m i s t r i a l  based upon t h e  cumulat ive  e f f e c t  

o f  t h e  improper comments. (R1434) The motion f o r  m i s t r i a l  was 

denied.  (R1434) 

The j u r y  r e t u r n e d  adv i so ry  sen tences  of dea th  f o r  bo th  

k i l l i n g s .  (R1452) 



The prosecutor introduced as evidence of sanity Ap- 

pellant's response following the reading of Miranda rights at 

his arrest. Also highlighted by testimony was Garron's an- 

nouncement at his first appearance hearing that he would hire 

an attorney. Closing argument featured reference to Garron's 

exercise of these constitutional rights as proof of his sanity. 

The facts at bar fit squarely within previous decisions of 

this Court and the U.S. Supreme Court which found reference to 

exercise of constitutional rights as proof of guilt to be re- 

versible error. 

William Webb, the former assistant state attorney who 

had chief responsibility for this prosecution, was allowed to 

testify regarding his observation of Garron at first appearance 

hearing and to give his opinion that Garron was sane. While 

Appellant concedes that a prosecuting attorney may be a witness 

under certain conditions, it was reversible error to encourage 

the jury to view Webb as an expert on the insanity defense and 

to allow him to tell the jury his opinion that Garron was sane, 

hence guilty. 

The trial court also allowed state rebuttal witnesses 

to give lay opinions that Garron was sane without requiring an 

adequate foundation for their opinions. Although all of the 

witnesses had had some personal contact with Garron, only Linda 

Garron had any type of close relationship which could give 

probative value to a lay opinion on sanity. 



Defense witness Mary Lombardi was improperly im- 

peached when the trial court allowed two state rebuttal wit- 

nesses to testify to prior statements of hers which were 

inconsistent with her trial testimony. Witness Lonbardi was 

never confronted with the prior statements she allegedly made; 

therefore, she had no opportunity to explain them or deny them. 

The trial court improperly allowed the State to pre- 

sent as rebuttal evidence Dr. Bernstein's opinion that psychia- 

trists should not testify whether a criminal defendant knew 

right from wrong, but should speak only in medical terms. The 

prosecutor distorted this testimony into vituperative attacks 

upon the ethics of the psychiatrists who testified for the 

defense. The prosecutor's closing argument in this regard was 

a denial of due process and made Garron's trial fundamentally 

unfair. 

The trial judge also erred by admitting testimony 

that Garron had previously engaged in what was characterized 

by the State as sexual molestation of his stepdaughters. This 

testimony of prior bad acts was not relevant to any fact in 

issue (Garron's sanity); or, if relevant, its probative value 

was greatly outweighed by the prejudice. 

These foregoing errors in Garron's trial require re- 

versal for a new trial. Other arguments are directed to errors 

occurring in the penalty phase of the trial. 

Psychiatric reports were prepared in 1974 when Garron 

had been charged with aggravated assault. In violation of Ap- 

pellant's Sixth Amendment right to confront witnesses, these 



reports were admitted into evidence despite the fact that both 

doctors were dead and therefore unavailable for cross-examina- 

tion. 

The prosecutor was impermissibly allowed to cross- 

examine penalty phase witnesses regarding the possibility that 

Garron would kill again if released on parole from a life 

sentence. Defense counsel's motion for mistrial should have 

been granted. 

The prosecutor was also impermissibly allowed to 

refer to defense witness Virginia Pleak's correspondence which 

included a statement that Garron had told her he had previously 

killed a man in Turkey or Greece. This alleged killing was 

not admissible as proof of any statutory aggravating circum- 

stance; its admission on the theory that it was probative of 

the witness' credibility was error. 

Finally, the prosecutor's closing argument in penalty 

phase was highly improper. Defense counsel's motion for mis- 

trial should have been granted because the numerous curative 

instructions given by the court were unable to cure the preju- 

dice. 

In the written findings in support of the death sen- 

tence, the sentencing judge improperly found that Garron's 

nolo contendere plea to aggravated assault (adjudication was 

withheld) established the prior conviction for violent felony 

aggravating circumstance. The aggravating circumstance of 

avoiding arrest was not proved beyond a reasonable doubt. This 

gunshot homicide was not especially beinous, atrocious or cruel 



because there was no evidence that Tina Garron remained con- 

scious for more than moments after the initial shot. Also, 

there was no showing of the heightened premeditation necessary 

for application of the cold, calculated and premeditated ag- 

gravating circumstance. 

Because there were two statutory mitigating circum- 

stances found as well as the non-statutory factor of being a 

model prisoner, the proper sentence should have been life im- 

pr isonment . 



- 

ISSUE I. 

APPELLANT WAS DEIJIED DUE PROCESS 
WHEN THE PROSECUTOR WAS PERIIITTED 
TO COMMENT UPON APPELLANT'S 
FAILURE TO WAIVE THE RIGHT TO BE 
SILENT FOLLOKING MIPANDA WARNINGS 
AND APPELLANT'S ASSERTION OF THE 
RIGHT TO BE REPRESENTED BY COUN- 
SEL AT HIS FIRST APPEAPANCE 
HEARING AS INDICATING SANITY. 

In State v. Burwick, 442 So.2d 944 (Fla.1983), cert. 

den., 466 U.S. 931, 104 S.Ct. 1719, 80 L.Ed.2d 191 (1984), this 

Court held that it was error to permit the State to rebut an 

insanity defense by introducing evidence that the defendant 

exercised his right to silence and requested to speak with an 

attorney after receiving l?iranda warnings. The Burwick deci- 

sion rests on two independent rationales. First, this Court 

found that post-Miranda silence has dubious probative value not 

only as it relates to guilt but also as it relates to mental 

condition. Secondly, the Burwick court held that the due proc- 

ess clauses of the United States Constitution, Fourteenth 

Amendment and Article I, Section 9 of the Florida Constitution 

would not permit the State to benefit by assuring the defend- 

ant that he would not be penalized by exercising his Miranda 

rights and then impeaching his defense with testimony that he 

invoked these rights. Finally, the Burwick decision notes that 

the prosecutor could have elicited testimony to show that the 

defendant carried on a rational and coherent conversation with- 

out reference to his assertion of constitutional rights. 



The United States Supreme Court has agreed that fun- 

damental fairness guaranteed by the due process clause of the 

Fourteenth Amendment is violated when the State uses the de- 

fendant's exercise of post-lliranda silence to obtain his con- 

viction. Doyle v. Ohio, 426 U.S. 610, 96 S.Ct. 2240, 49 L.Ed. 

2d 91 (1976). In Wainwright v. Greenfield, 474 U.S. - , 106 

S.Ct. 634, 88 L.Ed.2d 623 (1986), the Court found the Doyle 

holding equally applicable where the State introduces exercise 

of these constitutional rights to rebut an insanity defense. 

Commenting that the State could prove that the defendant's be- 

havior appeared rational at the time of his arrest without men- 

tioning exercise of his constitutional rights, the Greenfield 

court barred evidentiary use of an individual's exercise of 

constitutional rights after the State's assurance that such 

exercise would not be penalized. 

In the case at bar, the trial court erred when the 

State was permitted to introduce evidence that Garron exercised 

his constitutional rights, both following Piiranda warnings and 

when he invoked the right to counsel at his first appearance 

hearing. As Burwick and Greenfield held, evidence of exercise 

of these rights is not probative of sanity and is further barred 

by due process considerations. 

A. 
The State Introducedvidence Of Garron's 
Response Following Miranda Warnings And 
Argued This Response As Evidence Of Guilt. 

On direct examination of Deputy Vaughn, the following 

testimony was elicited: 



Q.  Did you adv i se  t h e  defendant  of h i s  
c o n s t i t u t i o n a l  o r  h i s  Miranda r i g h t s ?  

A .  Yes, s i r ,  I d i d .  

Q .  How d i d  you do t h a t ?  

A .  I have a c a r d .  

Q .  Do you have e i t h e r  t h a t  ca rd  o r  an 
exac t  d u p l i c a t e  of  t h a t  ca rd  on you? 

A .  I have another  c a r d  j u s t  l i k e  i t ,  y e s ,  
s i r .  

Q .  I t ' s  an exac t  d u p l i c a t e ?  

A .  Yes, s i r ,  i t  i s .  

Q .  Could you t a k e  t h a t  ca rd  o u t ,  i f  you 
would, and p l e a s e  t e l l  t h e  members of t h i s  
j u r y  how you r ead  t h o s e  Miranda r i g h t s  o r  
h i s  c o n s t i t u t i o n a l  r i g h t s  t o  t h e  defendant 
on November l l t h ?  

A .  Okay. I looked a t  t h e  s u b j e c t .  I ad- 
v i s e d  him: You have t h e  r i g h t  t o  remain 
s i l e n t .  Anything you say  can and w i l l  be  
used a g a i n s t  you i n  a c o u r t  of law. You 
have t h e  r i g h t  t o  t a l k  t o  a lawyer and have 
him p r e s e n t  w i t h  you wh i l e  you a r e  being 
ques t ioned .  I f  you cannot a f f o r d  t o  h i r e  a 
lawyer,  one w i l l  be  appointed t o  r e p r e s e n t  
you be fo re  any ques t ion ing ,  i f  you wish.  
You can dec ide  a t  any t ime t o  e x e r c i s e  t h e s e  
r i g h t s  and n o t  answer any ques t ions  o r  make 
any s t a t emen t s .  

Q .  Did you t u r n  t h e  ca rd  over  and a sk  him 
another  ques t  ion?  

A .  Yes, s i r ,  I d i d .  I asked him: Do you 
unders tand each of t h e s e  r i g h t s  t h a t  I have 
explained t o  you? 

Q.  When you asked him i f  he  unders tood h i s  
r i g h t s  t h a t  you have j u s t  adv ised  him o f ,  
d i d  h e  i n d i c a t e  a yes  o r  no response? 

A .  Yes, s i r ,  he  s a i d  yes .  

Q .  He s a i d  yes?  

A .  Yes, s i r .  Now, you know, yeah,  something 
l i k e  t h a t .  



Defense counsel immediately moved for a mistrial on 

the ground that the State had commented upon Garron's right to 

remain silent. (R189) Ruling that the prosecutor had not in- 

formed the jury that the defendant refused to talk, the Court 

denied the motion for mistrial. (R190-192) 

Subsequently, in direct examination of Deputy 

Ferguson, the prosecutor led the witness as follows: 

Q. Do you recall hearing Deputy Vaughn 
ask the defendant if he understood his 
rights and this defendant saying yes? 

A. Yes. 

(R203) 

Again in the State's rebuttal case, Garron's "under- 

standing" of the Bliranda rights came into focus. In direct 

examination of Detective Phillips, the following colloquy took 

place: 

Q .  Did you speak to the defendant while 
he was in the hospital? 

A. Yes, sir. 

Q. Did he appear coherent to you when 
you spoke to him? 

A. Yes, sir. 

. Did you advise him of what are commonly 
known as Miranda rights? 

A. Yes, sir, I did. 

Q. Did you ask him the question: Knowing 
these rights or having these rights ad- 
vised to you, do you understand these 
rights? 

A. Yes, sir. 

Q .  What did he tell you at that point? 



A. He gave a visible, physical indica- 
tion of yes. He also uttered yes, I do. 

Q.  So he told you he understood those; 
is that correct? 

A. Yes, sir. 

The Fourth District Court of Appeal in reversing a 

conviction because of direct comment upon the defendant's 

silence admonished prosecutors: 

If the State is not seeking to introduce 
a statement of the defendant into evi- 
dence, it is unnecessary to show the de- 
fendant was properly warned of his 
constitutional rights, and the attempt 
to make such a showing courts reversible 
error. Ilaness v. State, 341 So.2d 246 
at 247 (Fla. 4th DCA 1976). 

Other District Courts of Appeal have joined the 

Maness court in expressing disapproval of testimony indicating 

that a defendant was warned of his Miranda rights unless it 

serves as a predicate for introducing the defendant's state- 

ment. See Thomas v. State, 367 So.2d 260 (Fla.3d DCA 1979); 

Carter v. State, 435 So.2d 900 at 901 (Fla.lst DCA 1983)(Smith, 

J., concurring). But these decisions have stopped short of 

finding reversible error where the testimony relates only to 

whether the defendant understood the Miranda warnings. - See 

also Holland v. State, 340 So.2d 931 (Fla.4th DCA 1976). 

These decisions, however, are readily distinguishable 

from the case at bar because in none of them did the prosecutor 

argue to the jury that the defendant's understanding of the 

Miranda warnings was substantive evidence of his guilt. Here, 

by contrast, Garron's ability to understand his constitutional 



rights was highlighted not only to imply that he exercised 

these rights but also to serve as proof that he was sane at 

the time of his arrest. 

Thus, the prosecutor included in his hypothetical 

question to defense psychiatrist Dr. Thomas Thieman facts re- 

lating to the defendant's "understanding" of his constitutional 

rights in relation to whether Garron was sane at the time of 

the killings. Significantly, the defense never introduced 

any claim that Garron's conduct was irrational at the time of 

his arrest. Nor did Garron testify in his own behalf. There- 

fore, the prosecutor relied on Garron's "understanding" of his 

constitutional rights as substantive evidence of sanity rather 

than impeachment of defense testimony. 

Finally, in closing argument, the prosecutor hammered 

at Garron's response to the reading of his rights: 

That Scott Phillips knew this defendant from 
that doughnut shop. He went up to the de- 
fendant and he didn't need any introduction 
because the defendant knew who he was. He 
said: I am going to advise you of your con- 
stitutional rights. He asked him: Do you 
understand those rights? This defendant 
said: Yes. This is a person who doesn't 
know right from wrong, who is psychotic, who 
is insane, . . .  

11 - . . .  One of the officer [sic] pulls out a 
Miranda card. Do you know what that is? 

A. Yes. 

Q. And advises the defendant of his con- 
stitutional rights. The last question he 
asks him: Do you understand the rights I 
have just read to you? The defendant says 
Yes. 

(R882)  



. . .  Well, what did Vaughn tell you? He was 
maybe five minutes inside the house and he 
comes back out and advised the defendant 
of his constitutional rights. He pulls 
out a card and he says: You've got the 
right to remain silent. You heard all of 
it. All you have to do is watch Kojak 
shows and you know what the rights are. 
He asked this defendant: Do you understand 
these rights I just gave you? The defend- 
ant says: Yes. 

(R1126-1127) 

In Trafficante v. State, 92 So.2d 811 (Fla.1957), 

this Court held that comment on a defendant's failure to testi- 

fy need not be direct in order to be reversible error. State- 

ments which can be construed as such a comment are prohibited 

regardless of their susceptibility to a different construction. 

This rule has been adopted as the appropriate standard for 

comment on a defendant's right to remain silent at the time of 

arrest. - See e.g. Bain v. State, 440 So.2d 454 (Fla.4th DCA 

1983). 

At bar, the prosecutor's insistance that Garron re- 

plied "yes" to the question of whether he understood his con- 

stitutional rights was clearly meant to be interpreted by the 

jury as indicating that Garron did in fact understand his 

constitutional rights. The unescapable implication is that 

Garron revealed his understanding by exercise of the cocstitu- 

tional right to remain silent. Accordingly, the prosecutor's 

argument falls within the restriction against comment on a de- 

fendant's silence in the face of Miranda warnings. 

Alternatively, Garron's reply of "yes" is clearly not 

probative of sanity under this Court's decision in State v. 

Burwick, supra. Wence it was error for the prosecutor to con- 



tend to the jury that Garron was sane because of his response 

upon being advised of his constitutional rights. 

i3. 
The State Introduce~vidence Of Garron's 
Exercise Of Eis Sixth Amendment Right To 
Counsel At His First Appearance Hearing 
And Argued This Exercise Of A Constitu- 
tional Right As Evidence Of Guilt. 

In the State's rebuttal case, William Webb, a former 

prosecutor who had handled the early stages of this prosecu- 

tion testified regarding his investigation for the State At- 

torney's Office. (R938-986) Over defense objections to the 

relevancy of his testimony (R950,952), Webb was permitted to 

testify to Garron's conduct and responses at the first appear- 

ance hearing held in his hospital room on the day following 

the shootings. Webb testified: 

A. Well, I recall that there was the 
typical and customary initial questioning 
at the advisory hearing where the Court 
identified himself and identified the 
other participants in the advisory hearing, 
including myself. And I specifically re- 
call the exchange between the defendant 
and the Court when the Court asked him or 
advised him that he had the right to be 
represented in regard to the charge, and 
if he couldn't afford to be represented, 
then the Public Defender's Office would 
be appointed for him. I specifically re- 
call that question and the answer to it. 

Q. What was his answer? 

A. He indicated that he wanted to retain 
his own attorney. 

The prosecutor had also included in the hypothetical 

posed to Dr. Thieman remarks concerning Carron's exercise of 

his right to counsel: 



Q. --and the Judge comes to the hospital. 
He cones to the hospital with the State 
Attorney and an assistant from the Public 
Defender's office and the arresting offi- 
cer. That is what usually is done in those 
type of cases. 

The defendant is advised of his con- 
stitutional rights and understands them 
all. The Judge asks him: Do you want me 
to assign a Public Defender to represent 
you or do you want to hire your own at- 
torney? The defendant says: I want to 
hire my own attorney. 

Let's assume all that, Doctor. With 
all that knowledge before you now, are 
you able to render an opinion as to whether 
this defendant knew right from wrong back 
on November 11th of 1982? 

Then, in closing argument, the prosecutor argued 

that Garron's announced decision to hire an attorney was proof 

of his sanity: 

The defendant was asked by Judge Rasmussen: 
Do you want the Public Defender to re?re- 
sent you or do you want to hire your own 
attorney? What does the defendant say? I 
want to hire my own attorney. This is a 
person who is psychotic. Remember, November 
11th he is psychotic. Webb says he didn't 
appear to be crazy to me. 

Although this Court's decision in State v. Burwick 

dealt only with request for counsel in a post-arrest interroga- 

tion setting, there is no reason that any different conclusion 

should be reached once the Sixth Amendment right to counsel has 

attached. After all, due process is also being subverted when 

the defendant is informed by the judge that he has a right to 

be represented by counsel only to have the State use exercise 

of this constitutional right as evidence against him. The same 

fundamental fairness doctrine is implicated. 



The 11th Circuit in Greenfield v. Wainwright, 741 

F.2d 329 (11th Cir. 1984) particularly noted that a request 

for counsel was not highly probative of sanity. Not only sane 

people wish to engage lawyers on their behalf. Specifically, 

the Eleventh Circuit noted its disagreement with the Seventh 

Circuit decision of Sulie v. Duckb7orth, 689 F.2d 128 (7th Cir. 

1982), cert.den., 460 U.S. 1043, 103 S.Ct. 1439, 75 L.Ed.2d 

796 (1983). In Sulie, the majority had held that request for 

a lawyer during custodial interrogation was relevant and ad- 

missible as evidence of sanity. 

The United States Supreme Court agreed with the 

Eleventh Circuit's position in Wainwright v. Greenfield, 88 

L.Ed.2d at 629. "What is impermissible," said the Court, 

is the evidentiary use of an individual's 
exercise of his constitutional rights after 
the State's assurance that the invocation 
of those rights will not be penalized. 88 
L.Ed.2d at 632. 

Clearly, this holding is equally viable in the Sixth Amendment 

right to counsel setting presented at bar. Buttressing the 

conclusion that the Court did intend this interpretation is its 

reference to People v. Vanda, 111 111.App.3d 551, 444 N.Ed.2d 

603 (1982), cert.den., 464 U.S. 841, 104 S.Ct. 136, 78 L.Ed.2d 

130 (1383) in footnote 14 of the Greenfield opinion. 88 L.Ed. 

2d at 632. The facts in Vanda directly correspond to those 

presented at bar. 

Because Garron was denied the due process guarantees 

of the Fourteenth Amendment, United States Constitution and 

Article I, Section 9, Florida Constitution when the prosecutor 



commented upon his exercise of the constitutional right to be 

represented by counsel, Garron should be granted a new trial. 



ISSUE 11. 

WILLIAY WEBB, A FOWZEPL ASSISTANT 
STATE ATTORNEY hW0 HAD ORIGINAL 
RESPONSIBILITY FOR THIS PROSECU- 
TIGFJ IIIPROPERLY TESTIFIED TO HIS 
OPINION THAT GARRON WAS SANE 
(AND THEREFORE GUILTY) . 

A s  p rev ious ly  noted i n  I s s u e  I ,  William Webb, a  

former a s s i s t a n t  s t a t e  a t t o r n e y  was pe rmi t t ed  over  o b j e c t i o n  

t o  t e s t i f y  t o  Gar ron ' s  conduct a t  h i s  f i r s t  appearance hea r ing .  

A f t e r  Webb s t a t e d  t h a t  Garron invoked h i s  r i g h t  t o  counse l ,  

t h e  p rosecu to r  f u r t h e r  s o l i c i t e d  an op in ion ,  over  defense  ob- 

j e c t i o n ,  a s  t o  whether Garron seemed t o  unders tand what was 

happening a t  t h e  adv i so ry  hea r ing .  (R953-954) Then a f t e r  a r -  

gument, t h e  c o u r t  r u l e d  t h a t  Webb, a s  a  layman, could g i v e  an 

op in ion  on s a n i t y  i f  t h e  obse rva t ions  upon which t h e  op in ion  

i s  based were s e t  f o r t h .  (R961) 

Subsequently,  t h e  fo l lowing  ques t ions  from t h e  prose-  

c u t o r  and responses  from Webb appear  i n  t h e  r eco rd :  

Q .  On t h e  t ime you observed t h e  defendant 
i n  t h e  adv i so ry  h e a r i n g ,  d i d  he  do anyth ing  
dur ing  t h a t  hea r ing  t h a t  would l e a d  you t o  
b e l i e v e  t h a t  he  was psycho t i c ,  a c t i n g  
s t r a n g e  o r  b i z a r r e ?  

A. No, q u i t e  t h e  c o n t r a r y .  

. M r .  Webb, do you know t h e  l e g a l  def i n i -  
t i o n  of i n s a n i t y  i n  t h e  S t a t e  of F l o r i d a ?  

A. Yes, I d o .  

Q .  And what i s  t h a t ?  

A.  F l o r i d a  fo l lows  t h e  McNaughten Rule,  and 
t h a t  i s  simply t h a t  a t  a  g iven t ime ,  a  g iven  
p o i n t  i n  t ime ,  t h e  defendant i s  considered 
insane  i f  he  doesn ' t  know t h e  d i f f e r e n c e  be- 
tween r i g h t  and wrong o r  t h e  n a t u r e  and 
q u a l i t y  of h i s  a c t i o n s .  I could go on. 



Q .  (By 3 .  i l e r )  lh. FJebb, when you 
observed him a t  t h e  advisory  hea r ing ,  was 
any of h i s  conduct p sycho t i c ,  t h a t  you ob- 
se rved?  

A.  No, a b s o l u t e l y  n o t .  

Q .  Did he do anyth ing  t h a t  would l e a d  you 
t o  b e l i e v e  he  could n o t  d i s t i n g u i s h  r i g h t  
from wrong a t  t h e  t ime of t h a t  hea r ing?  

A.  No. H i s  conduct and h i s  responses  and 
every th ing  about him a t  t h e  t ime i n d i c a t e d  
t h a t  i t  was t o t a l l y  r a t i o n a l  and i n t e l l i -  
gent  conduct .  

Q .  (By M r .  I l i l l e r )  Now, Fir. Webb, cou ld  
you g i v e  u s  an op in ion ,  based on your ob- 
s e r v a t i o n  and what you have t e s t i f i e d  h e r e  
i n  c o u r t ,  a s  t o  whether o r  n o t  a t  t h e  time 
you saw t h e  defendant he  was l e g a l l y  insane?  

Defense counsel  ob j ec t ed  t h a t  whi le  t h e  c o u r t  had 

r u l e d  t h a t  Mebb could g i v e  a  l a y  op in ion  on s a n i t y ,  \%?ebb was 

being asked t o  g i v e  an expe r t  op in ion  on l e g a l  i n s a n i t y .  (11.965) 

The c o u r t  agreed saying "it looks  a t  l e a s t  t o  t h e  j u r y  a s  

though he  i s  g iv ing  an expe r t  op in ion . "  (R966) Then t h e  f o l -  

lowing col loquy ensued: 

Q .  (By Fir. M i l l e r )  M r .  Webb, based upon 
what you observed,  can you g i v e  t h e  Court 
an op in ion ,  your op in ion ,  a s  t o  whether o r  
no t  t h e  defendant was sane o r  no t ?  

A. Yes, I could .  

Q .  And what i s  t h a t  op in ion?  

A. My opin ion  i s  t h a t  he  was c e r t a i n l y  sane 
under t h e  d e f i n i t i o n  of F l o r i d a  law. 

MS. GARRETT: Objec t ion ,  Your Eonor, 
move t o  s t r i k e  a s  n o t  being r e spons ive .  



THE COURT: Sustained. 

Q. (By Mr. Miller) If you could just 
state your opinion as to whether or not 
he was sane. 

A. My opinion was that he was sane, 

Although the question seems to be one of first im- 

pression in Florida, case law from other jurisdictions indi- 

cates that a prosecuting attorney is not totally forbidden 

from testifying in criminal proceedings. In a leading case, 

the Missouri Supreme Court stated: 

. . .  the general and uniform rule is that 
the ri&t of a prosecuting attorney to 
testify in a criminal case "is strictly 
limited to those instances where his 
testimony is made necessary by the 
peculiar and unusual circumstances of 
the case. State v. Hayes, 473 S.W.2d 
688 at 691 (Mo. 1971) . 

In Kansas, where the Code of Professional Responsi- 

bility is identical to that of Florida in provisions DR5-lOl(B) 

and DR5-102(A), the Kansas Supreme Court has held that the 

propriety of admission of a prosecutor's testimony must be 

measured against these disciplinary rules. State v. Washington, 

229 Kan. 47, 622 P.2d 986 (1981). The Washington court empha- 

sized that the potential prejudice in allowing a prosecuting 

attorney to testify results from the danger that a jury sirill 

give extraordinary credibility to such testimony as compared 

to that of the ordinary witness. Therefore, when a prosecuting 

attorney testifies to an uncontested or formal matter or if he 

testifies on a collateral issue, there is no reversible error. 

Reversible prejudice does result, however where the attorney 



actively participates in the prosecution and is a primary wit- 

ness or where the attorney participates in the ~rosecution and 

testifies to his opinion as to the guilt of the accused. 

By this measure, William Webb's testimony at bar 

constituted reversible prejudice. Webb had original responsi- 

bility for this prosecution and had he not left the State At- 

torney's Office for private practice, would likely have tried 

this case. (R933-939,949) Far from treating Webb as an or- 

dinary witness, the prosecutor encouraged the jury to view FTebb 

as a legal expert whose opinion was based on long personal 

experience with other cases and thorough understanding of 

Florida law relating to the insanity defense. (P-933-939,949,964) 

Ey testifying that he believed Garron to be "sane under the 

definition of Florida law" (R966), Webb was actually giving 

his opinion that Garron was guilty since insanity was the only 

defense raised at trial. In substance, SJebb was presented to 

the jury as an expert on legal guilt or innocence whose opinion 

should be followed--precisely the danger recognized by the 

Kansas court as reversibly ?rejudicial when a prosecutor be- 

comes a witness. 

In People v. Arends, 155 Cal.App.2d 496, 318 P.2d 

532 (1957), a prosecutor first assigned to try a case (but 

later replaced) was called as a witness and testified on cross- 

examirlation that he believed the defendant was guilty. Despite 

the lack of an objection, the Arends court reversed the convic- 

tion because the statement was so fundamentally tainted that 

no admonition from the court could have cured the prejudice. 



Noting that prosecutorial vouching for the evidence 

is as equally objectionable when the prosecutor is a witness 

as when the prosecutor argues to the jury, the Ninth Circuit 

in United States v. McKoy, 771 F.2d 1207 (9th Cir. 1985) re- 

versed where a former government attorney told the jury his 

opinion that the government had "an extremely strong case." 

By analogy to the case at bar, Webb's opinion on Garron's 

sanity was not only a personal opinion, it also implicitly 

vouched for the credibility of the other lay witnesses who ex- 

pressed an opinion that Garron was sane. 

Under the circumstances presented at bar, William 

Webb's testimony was improperly admitted by the trial court. 

His expression of an opinion that Garron was sane (therefore 

guilty) was so prejudicial that it deprived Garron's trial of 

the fundamental fairness guaranteed by the United States Con- 

stitution, Amends. VI and XIV and the Florida Constitution, 

Art. I, 559 and 16. This case should be remanded for a new 

trial. 



ISSUE 111. 

THE TRIAL COURT ERRED BY AL- 
LOWING STATE REBUTTAL WITNESSES 
TO GIVE LAY OPINIONS ON GARRON'S 
SANITY WITHOUT REQUIRING AN ADE- 
QUATE FOUNDATION TO SUPPORT TEE 
OPINIONS. 

A t  t r i a l ,  t h e  S t a t e  p resen ted  f i v e  r e b u t t a l  w i tnes ses  

who were allowed over o b j e c t i o n  t o  g i v e  l a y  op in ions  t h a t  

Garron was sane a t  t h e  t ime of  t h e  shoot ings .  Of t h e  f i v e ,  

on ly  Linda Garron was an eyewitness t o  t h e  shoot ings  and on ly  

Linda Garron had an ex t ens ive  pe r sona l  r e l a t i o n s h i p  w i t h  t h e  

Appel lan t .  The o t h e r s ,  De tec t ive  P h i l l i p s ,  Deputy Greco, 

Deputy Gallahue and William Webb had vary ing  amounts of per -  

sona l  con tac t  w i t h  Garron. Webb had t h e  l e a s t  amount of  t ime 

t o  observe Garron; he  t e s t i f i e d  t h a t  t h e  f i r s t  appearance 

a hear ing  "took perhaps a s  long a s  20 minutes . "  (R963) On t h e  

b a s i s  t h a t  t h i s  l i m i t e d  amount of c o n t a c t  occurrinp, a  day a f t e r  

t h e  event  was an inadequate  founda t ion ,  defense  counsel  ob- 

j e c t e d  t o  a l lowing Webb t o  r ende r  an op in ion  on Gar ron ' s  

s a n i t y .  (R955-957) The t r i a l  judge ove r ru l ed  t h e  o b j e c t i o n  

and pe rmi t t ed  Webb t o  s t a t e  an op in ion  t h a t  Garron was sane .  

The a u t h o r i t y  c i t e d  by t h e  p rosecu to r  i n  t h e  t r i a l  

c o u r t  t o  support  admission of Webb's op in ion  was t h i s  Cour t ' s  

d e c i s i o n  i n  Rivers  v .  S t a t e ,  458 So.2d 762 (F la .1984) .  On i t s  

f a c e ,  t h e  Rivers  op in ion  seems t o  countenance any l a y  opinion 

on s a n i t y  provided i t  has  some b a s i s  i n  persona l  knowledge o r  

obse rva t ion .  Taken t o  an a b s u r d i t y ,  every i n d i v i d u a l  t h a t  a 

a defendant has  eve r  encountered i n  p u b l i c  could be competent t o  



express  an op in ion  r ega rd ing  t h e  de fendan t ' s  s a n i t y .  But 

t h i s  would be a  misreading of Rivers .  The Rivers  op in ion  

simply does n o t  s e t  f o r t h  t h e  e x t e n t  of t h e  d e t e c t i v e ' s  per -  

sona l  c o n t a c t  w i th  t h e  accused.  

Other ca se  a u t h o r i t y  from F l o r i d a  c i t e d  by defense  

counsel  a t  t r i a l  i n d i c a t e s  t h a t  on ly  a  layman having substan-  

t i a l  persona l  c o n t a c t  w i t h  a  defendant  o r  adequate  oppor tun i ty  

t o  observe t h e  defendant i n  c l o s e  proximity  t o  t h e  even t s  i s  

competent t o  g i v e  an op in ion  on s a n i t y .  Thus, i n  B u t l e r  v .  

S t a t e ,  261 So.2d 508 ( F l a . l s t  DCA 1972) ,  t h e  c o u r t  found a  l a y  

op in ion  on s a n i t y  pe rmis s ib l e  where t h e  w i tnes s  was t h e  s i s t e r  

of t h e  defendant and had observed him over a  long pe r iod  of 

t ime.  S i m i l a r l y ,  an eyewitness  who had observed t h e  defendant 

dur ing  t h e  a c t u a l  framework of even t s  l ead ing  up t o ,  dur ing 

and subsequent t o  an a s s a u l t  had an adequate  founda t ion  t o  ex- 

p r e s s  a  layman's  op in ion  t h a t  t h e  defendant was s ane .  Byrd v .  

S t a t e ,  178 So.2d 886 (F la .2d  DCA 1965) .  

Other j u r i s d i c t i o n s  have a l s o  recognized t h e  need f o r  

an adequate  founda t ion  b e f o r e  admi t t i ng  a  layman's op in ion  r e -  

gard ing  t h e  de fendan t ' s  s a n i t y .  I n  ' S t a t e  v .  Overton, 114 Ar in .  

553, 562 P.2d 726 (1977), t h e  Supreme Court of Arizona s i t t i n g  

i n  banc announced a  s t anda rd  a p p l i c a b l e  t o  lay wi tnes s  op in ions  -- 
on s a n i t y .  The Overton cou r t  wro te :  

The support  f o r  a  l a y  w i t n e s s '  op in ion  
must a r i s e  o u t  of f a c t s  which show t h a t  
t h e  defendant knew t h e  n a t u r e  and q u a l i t y  
of h i s  a c t  and t h a t  he knew t h a t  what he  
was doing was wrong. Terminology such 
a s  he  seemed " r a t i o n a l , "  o r  "normal," o r  
t h a t  dur ing  a  conversa t ion  he  was "not 
t a l k i n g  about something way ou t  i n  l e f t  



f i e l d , "  does n o t  c o n t r a d i c t  t h e  p o s i t i v e  
tes t imony t h a t  defendant d i d  no t  know 
what he  d i d  was wrong and, t h e r e f o r e ,  t h e  
tes t imony of t h e  S t a t e ' s  w i tnes ses  does 
n o t  f a l l  w i t h i n  t h e  pe r ime te r s  of t h e  
1.l1iJaghten Rule ,  

. . .  t h e r e  must have e x i s t e d  an in t imacy 
between t h e  w i tnes s  and t h e  defendant of 
such a  c h a r a c t e r  and d u r a t i o n  t h a t  t h e  
w i t n e s s '  tes t imony i s  of p r o b a t i v e  v a l u e  
t o  e s t a b l i s h  t h a t  defendant knew t h e  
n a t u r e  and q u a l i t y  of  h i s  a c t  and t h a t  
he  knew i t  was wrong. 

Viewed from t h i s  p e r s p e c t i v e ,  none of t h e  S t a t e  r e -  

b u t t a l  w i tnes ses  (wi th  t h e  except ion  of Linda ~ a r r o n - / )  had a  

s u f f i c i e n t  founda t ion  t o  render  a  l a y  op in ion  on Gar ron ' s  

s a n i t y .  Even Deputy Ross Greco who had t h e  b e s t  oppor tun i ty  

t o  observe Garron f o r  an extended p e r i o d  of t ime  subsequent t o  

t h e  shoot ing  could n o t  t e s t i f y  t h a t  Garron knew t h e  n a t u r e  and 

q u a l i t y  of h i s  a c t  and t h a t  i t  was wrong. On t h e  c o n t r a r y ,  

Deputy Greco r e l a t e d  t h a t  dur ing  t h e  two o r  t h r e e  days he  was 

ass igned  t o  guard Garron dur ing  h i s  r e c u p e r a t i o n  a t  Bayonet 

Po in t  h o s p i t a l  from t h e  s e l f - i n f l i c t e d  gunshot wound, Garron 

asked him why he  was i n  t h e  h o s p i t a l  and what had happened. 

11 Linda Garron 's  op in ion  i s  however s u b j e c t  t o  a t t a c k  on t h e  
b a s i s  t h a t  she  had i n s u f f i c i e n t  m a t u r i t y  t o  r ende r  a  l a y  opin- 
i on  on s a n i t y .  Linda Garron d i d n ' t  know anyone she be l i eved  
was in sane  and thought of i n s a n i t y  a s  "a man going around 
laughing and s l a s h i n g  everybody i n  t h e  s t r e e t . "  (R1066-1069) 



Other c o u r t s  have r e q u i r e d  a  s i m i l a r  founda t ion  be- 

f o r e  a  l a y  wi tnes s  can render  an op in ion  regard ing  t h e  defend- 

a n t ' s  s a n i t y .  As s t a t e d  by t h e  Michigan Supreme Court i n  

People v .  Cole, 382 Mich. 695, 172 N . W .  2d 354 (1969): 

The founda t ion  t o  be l a i d  i n  such c a s e  must 
i n d i c a t e  t h a t  t h e  conc lus ions  of t h e  w i tnes s  
bear  d i r e c t l y  upon t h e  i s s u e  of s a n i t y  and 
n o t  merely conc lus ions  of f a c t  a s  t o  defend- 
a n t ' s  conduct .  

172 N.W.2d a t  361. The Cole c o u r t  went on t o  ho ld  a l l  of t h e  

l a y  op in ions  on s a n i t y  in t roduced  by t h e  S t a t e  a t  t r i a l  incom- 

p e t e n t .  This  included t h e  op in ion  of  one De tec t ive  T r i e r  whose 

obse rva t ion  of t h e  defendant  f o r  approximately one hour 

d i r e c t l y  fo l lowing  t h e  homicide was termed n o t  "ample." 172 

N.W.2d a t  363. 

Other a u t h o r i t i e s  i n  accord wi th  t h e  above inc lude  

People v .  Murphy, 416 Mich. 453, 331 N.W.2d 152 (1982) and 

Pyburn v .  S t a t e ,  539 S.W.2d 835 (Tenn.Crim.App. 1976).  Since 

t h e  b a s i s  of pe r sona l  obse rva t ion  suppor t ing  t h e  l a y  op in ion  

on s a n i t y  rendered a t  b a r  by Will iam Webb was a  s can t  20 

minutes ,  it was r e v e r s i b l e  e r r o r  t o  admit i t .  While t h e  Pasco 

County S h e r i f f ' s  depu t i e s  who t e s t i f i e d  had longe r  con tac t  

w i t h  Garron,  t h e i r  op in ions  were s t i l l  incompetent because 

t h e i r  obse rva t ions  were n o t  p roba t ive  r ega rd ing  whether Garron 

knew r i g h t  from wrong a t  t h e  t ime of t h e  shoo t ings .  A w i tnes s  

who merely s t a t e s  t h a t  he  observed no b i z a r r e  conduct on t h e  

p a r t  of a  defendant l a c k s  a  s u f f i c i e n t  founda t ion  t o  g i v e  an 

op in ion  on t h e  d e f e n d a n t ' s  s a n i t y .  This  c a s e  should be remanded 

f o r  a  new t r i a l .  



ISSUE IV. 

THE TRIAL COURT ERRED BY ALLOW- 
ING STATE REBUTTAL WITNESSES TO 
IliPEACH DEFENSE WITNESS TUW 
LOMBARD1 BY PRIOR INCONSISTENT 
STATEIfENTS F*WEPJ NO PREDICATE 
WAS LAID FOR INTRODUCTION OF 
THESE STATETlENTS ATTRIBUTED 
TO HER. 

On cross-examination, the prosecutor questioned de- 

fense witness Mary Lombardi as follows: 

Q. Do you remember talking with Bill \?ebb 
and him saying to you: I'm really con- 
cerned because the only defense in this 
case is insanity, so I want you to tell me 
everything that would help him, Bill Kebb, 
find out if there was any indication of 
craziness on the part of the defendant; do 
you remember him asking you that inquiry? 

A. No. 

Q. You don't? 

A. No. 

Q. Would it be fair to say that you, that 
your memory about what occurred, what 
Linda told you, and everything else was 
better a day or two after this incident 
than it was months later? 

A. No. 

0. Your memory is as good as it was on 
November 12? 

A. I wouldn't say right to the word, no. 

Q. Now, you spoke about Linda Garron 
telling you a story. Did she ever tell 
you that the defendant made sexual advances 
towards her? 

A. No. 

(R825-826) The prosecutor did not pursue further inquiry into 

whether the witness Lombardi had made any statements to Webb • in regard to Garron's sanity or to anyone in regard to sexual 



advances reported by Linda Garron to her. In the State's re- 

a buttal case however, William Webb and Scott Phillips were per- 

mitted over objection to recount statements alle~edly made to 

them by Mary Lombardi. 

Because defense witness Lombardi was never directed 

to the alleged statements she made on prior occasions, she had 

no opportunity to deny them or to explain the inconsistencies. 

Admission of the inconsistent statements accordingly deviated 

from the provisions of Florida Evidence Code §90.614(2) (1981) 

which provides : 

Extrinsic evidence of a prior incon- 
sistent statement by a witness is inad- 
missible unless the witness is first 
afforded an opportunity to explain or 
deny the prior statement and the opposing 
party is afforded an opportunity to in- 
terrogate him on it, or the interests of 
justice otherwise require. If a witness 
denies making or does not distinctly ad- 
mit that he has made the prior inconsis- 
tent statement, extrinsic evidence of 
such statement is admissible. This sub- 
section is not. applicable to admissions 
of a party-opponent as defined in s.90.- 
803 (18). 

Admission of prior inconsistent statements without the proper 

predicate has been held reversible error. Hutchinson v. State, 

397 So.2d 1001 (Fla.lst DCA 1981). -- See also Fleming v. State, 

457 So.2d 499 (Fla.2d DCA 1984), rev.den., 467 So.2d 1000 (Fla. 

1985); Studstill v. State, 394 So.2d 1040 (Fla.5th DCA 1981). 

A. Rebuttal Testimony of William Webb, former 
Assistant State Attorney 

Rebuttal witness William Webb testified that he inter- 

viewed Fiary Lombardi on November 12, 1982 in the course of a • State Attorney investigation. (R940,944) Excerpts from the 



transcript show: 

Q. And what did Mrs. Lombardi tell you 
occurred the night before? 

MS. GARRETT: Objection. Hearsay. 
Not proper impeachment. 

14R. $lILLER: There are large portions 
of what Mrs. Lombardi said that a;e dif- 
ferent than what she told Mr. Webb in the 
investigation, and I think all of those 
areas are subject to impeachment at this 
point, prior statements that are incon- 
sistent. 

ITS. GARRETT: It is my understanding 
that the law concerning impeachment by 
extrinsic testinony other than the wit- 
ness's admission or denials in court, it 
has to be before extrinsic testimony, 
that is testimony of other witnesses that 
she made a statement on a prior occasion 
can be offered against a witness, not a 
defendant. It has to be offered to the 
witness and an opportunity given to the 
witness to admit or deny it. Then if she 
admits it, that testimony is not relevant. 
If she denies it, then the extrinsic tes- 
timony can be introduced. The only thing 
that she says, she doesn't recall him 
asking her about if she seen anything else 
or if she was told anything else that in- 
dicated insanity. And she said no, she 
did not recall that question. 

MR. HALKITIS: Judge, I have authority 
that says it is. If the witness either 
admits it, then there is no impeachment, 
but if she denies it or does not recall, 
then you can use impeachment. 

THE COURT: Is that reference to case 
law or just what Mr. Gard --  

MR. MLKITIS: This is Mr. Gard, where 
he cites case law 2004.  



THE COURT: T4r. Gard sounds pretty 
good to me. Okay. Then your objection in 
that respect is going to be overruled. 

The trial court's ruling was error brought about by 

the prosecutor's incomplete citation from Gard's treatise, 

Florida Evidence. Actually, Gard's Rule 20.04 is a verbatim 

quotation of Florida Evidence Code 590.614. Gard, Florida 

Evidence, 2d ed., vo1.2, p.254-255. It specifically notes 

that evidence of a prior inconsistent statement "is inadmissi- 

ble unless the witness is first afforded an opportunity to ex- 

plain or deny the prior statement."' - Id. (e.s.). 

The transcript continues: 

Q. (By Mr. Miller) Now, when you ques- 
tioned Mrs. Lombardi, did you say anything-- 
did you question her about what she knew of 
the defendant's mental state? 

A. Yes, I did. 

Q. And how did you do that? 

A. I asked Mrs. Lombardi if she had either 
seen anything, since she was his neighbor, 
had either seen anything or heard anything 
either firsthand, directly or indirectly 
from any other source or any other person, 
anything about Mr. Garron, the defendant, 
of either a bizarre nature or unusual ac- 
tions on his part. 

(R945-946) Defense counsel objected that it would not be 

proper impeachment to testify to the answer allegedly given by 

Mrs. Lombardi when her testimony simply said that she didn't 

recall the question. (R946) Counsel also noted that prejudi- 

cial and inadmissible hearsay would come into evidence. (R946- 

947) The court overruled the objection (R947) and Webb's 

testimony continued: 



A .  Yes. I asked h e r  i f  t h e r e  was any- 
t h i n g  she  saw, heard ,  e i t h e r  d i r e c t l y ,  
h e r s e l f ,  o r  i n d i r e c t l y  through o t h e r  
people  a s  t o  any b i z a r r e  o r  unusual  con- 
duc t  on t h e  p a r t  of t h e  defendant  s i n c e  
they  were neighbors  and had been neigh-  
b o r s .  She s a i d ,  no ,  t h e  only  t h i n g  i n  
t h a t ,  you know, remotely r e l a t i n g  t o  
t h a t  ques t ion  was t h a t  she  saw t h e  de- 
fendant  wear a  sidearm, a  handgun, a  
f i r e a r m ,  i n  a h o l s t e r  about h i s  p rope r ty  
and t h a t  he  had dogs, which I knew from 
t h e  i n v e s t i g a t i o n ,  and t h a t  he  v i c i o u s l y  
b e a t  t h e  dogs,  bu t  no th ing  i n  r ega rds  
t o  unusua l ,  i r r a t i o n a l ,  b i z a r r e  conduct 
on t h e  p a r t  of Mr. Garron. 

Because Mary Lombardi was never  asked whether she 

had t o l d  Webb t h a t  Garron c a r r i e d  a  handgun around h i s  p rope r ty  

and "v i c ious ly  bea t  t h e  dogs," she  was no t  g iven  a  proper  op- 

p o r t u n i t y  t o  admit ,  deny o r  e x p l a i n  t h i s  s t a t emen t .  A s  de- 

f e n s e  counsel  c o r r e c t l y  contended,  t h i s  was inadmis s ib l e  

hearsay ;  no t  impeachment by i n c o n s i s t e n t  s t a t emen t .  It was 

a l s o  extremely p r e j u d i c i a l  t o  Garron because t h i s  tes t imony 

had t h e  e f f e c t  of implying t h a t  Nary Lombardi cons idered  Garron 

t o  be a  sane bu t  mean-tempered man who w a s  c r u e l  t o  animals .  

B .  Rebut ta l  Testimony of William S c o t t  
P h i l l i v s .  Forrner De tec t ive .  Pasco County 
~ h e r i f i  ' s O f f i c e  

A s  a  s t a t e  r e b u t t a l  w i t n e s s ,  S c o t t  P h i l l i p s  t e s t i f i e d  

t h a t  he had spoken w i t h  Nary Lombardi a t  Bayonet P o i n t  Hosp i t a l  

on t h e  n i g h t  of t h e  shoo t ings .  The t r a n s c r i p t  of t h e  d i r e c t  

examinat i o n  shows : 

Q. When you spoke t o  M r s .  Lombardi, d i d  
you ask  h e r  whether o r  no t  Linda had made 
any s ta tements  t o  h e r ?  



A. Yes, sir. 

Q. And t~hat did she tell you Linda told 
her when she came to her house? 

1'1s. GARRETT: Objection, Your Honor. 
Hear say. 

THE COURT: Step forward. 

(BENCH CONFERENCE) 

THE COURT: Impeachment? 

MR. I-ULKITIS: Yes, sir. 

THE COURT: Overruled. 

MS. GARRETT: Everything that she said 
was not impeachment, otherwise they're 
going to be able to substantiate testimony 
that is all--it's rank hearsay, and they 
can ask her areas that are proper impeach- 
ment. They just can't introduce every- 
thing they said. That is what the question 
calls for, what did she say. 

(R1011-1012) The testimony continued: 

Q. What did Ms. Lombardi tell you that 
Linda had spoken to her about and related 
to her about who was at home with the de- 
fendant? 

A. . . .  Apparently, the girl was able to give 
her a very good chronological order, as far 
as we had an argument, it involved some 
sexual advances and so forth. I gave this 
information to my mother. The fight began 
and he began to shoot and so forth. 

Q .  What did Mrs. Lombardi report to you 
about her knowledge of sexual advances as 
reported to her by Linda? 

A. Just what Linda said, involving that 
there was some sexual advances as well as 
sexual innuendoes in statement form, that 
type of thing. 



This testimony of Scott Phillips was offered to im- 

peach Mary Lombardi's negative response to the prosecutor's 

question whether Linda Garron had told her (Lombardi) about 

Appellant making sexual advances. (R826) However, Mary Lombardi 

was never presented with her alleged statements to Phillips; 

in fact she was never even asked if she had conversed with 

Phillips. Thus, a second element of the predicate required 

before introducing a prior inconsistent statement was lacking 

here--the witness was not told of the circumstances of her al- 

leged prior statement such as time, place and person who heard 

the statement. - Cf, Ford v. State, 374 So.2d 496 (Fla.1979), 

cert.den., 445 U.S. 972, 100 S.Ct. 1666, 64 L.Ed.2d 249 (1980). 

It might be contended that defense counsel's hearsay 

objection was insufficiently specific to preserve the court's • ruling for appeal. This Court has already entertained this 

identical argument in Andrews v. State, 261 So. 2d 497 (Fla. 

1972). The Andrews court held a hearsay objection sufficient 

because the "failure to lay a proper predicate converts other- 

wise admissible testimony into hearsay." 261 So.2d at 498. 

The facts of the Andrews case as reported on remand 

to the First District are strikingly similar to those at bar. 

See Andrews v. State, 263 So.2d 846 (Fla.lst DCA 1972). With- 

out questioning a defense witness as to whether she had made a 

statement followingashooting incident, the State called a 

police officer to testify to a statement made to him by this 

witness immediately after the shooting. Holding it was error 

to admit this impeachment testimony the First District reversed. 



C. Summation 

• The State failed to lay a proper predicate for in- 

troduction of statements attributed to Nary Lombardi which were 

inconsistent with her trial testimony. The statements al- 

legedly made to William Webb and Detective Phillips were never 

presented to the witness. Thus, she had no opportunity to 

deny them or explain them as mandated by Section 90.614(2) 

(Florida Evidence Code). Because the impeachment testimony 

was prejudicial hearsay (under the circumstances), reversal 

for a new trial is required. 



ISSUE V. 

THE TRIAL COURT ERRED BY AL- 
LOWING THE STATE TO PRESENT THE 
OPINIONS OF DR. BERTJSTEIN RE- 
GARDING PSYCHIATRIC TESTIMCNY 
IN LEGAL PROCEEDINGS AS REBUTTAL 
TESTIIIOIJY AND ALLOFJING THE PROS- 
ECUTOR TO IMPUGN THE ETHICS OF 
THE TESTIFYING PSYCEIATXISTS IN 
IMPROPER CROSS-EXAIYINATION AND 
CLOSING ARGUMENT. 

Initially, it should be noted that Dr. Bernstein was 

not a willing witness for the State. After he had completed 

testimony as a defense expert witness, the prosecutor announced 

that Dr. Bernstein would not be released from his subpoena and 

would be called as a rebuttal witness. (R492-493) The doctor 

complained to the trial judge that he felt "misused" and noted 

that his only contact with Appellant was 25 years ago. (R493) 

The prosecutor's use of Dr. Bernstein in rebuttal 

was totally unrelated to any opinion regarding Garron's mental 

condition. In fact, not a single question was directed to him 

regarding Garron during his testimony. (R512-519) Rather the 

prosecutor was solely interested in Dr. Bernstein's opinion on 

whether psychiatrists should testify in legal proceedings on 

the question whether a defendant was able to distinguish right 

from wrong. 

After proffer of Dr. Bernstein's testimony, defense 

counsel objected to the relevance of the testimony.(R504) and 

argued that it was not proper impeachment or rebuttal because 

Dr. Bernstein merely advocated a change in the law relative to 

the insanity defense. (R505) The testimony simply was putting 

"the viability of the insanity defense and the viability of 



p s y c h i a t r i c  test imony" be fo re  t h e  j u r y .  (8505-506) 

The p rosecu to r  contended t h a t  he was us ing  D r .  

Be rns t e in  and t h e  American P s y c h i a t r i c  Assoc i a t i on  p o s i t i o n  

paper t o  impeach defense  e x p e r t s  by recognized a u t h o r i t y  i n  

t h e i r  f i e l d .  (R506-507) The c o u r t  r u l e d  t h a t  Dr. Berns te in  

could t e s t i f y  " r e l a t i v e  t o  h i s  op in ion  about  t h e  a b i l i t y  t o  

form an op in ion  a s  t o  whether a  person knew r i g h t  from wrong." 

Accordingly D r .  Be rns t e in  t e s t i f i e d  over o b j e c t i o n  

A.  I t  i s  my pe r sona l  and p r o f e s s i o n a l  op- 
i n i o n  t h a t  p s y c h i a t r i s t s  should t e s t i f y  i n  
medical  terms and n o t  i n  l e g a l  t e rms ,  thus  
should n o t  d i r e c t  themselves t o  t h e  u l t i -  
mate ques t ion  of  being a b l e  t o  d i s t i n g u i s h  
between r i g h t  and wrong. 

Q .  And could you t e l l  us  why you formed 
t h a t  op in ion?  

A. Well,  I formed i t  based on my own ex- 
pe r i ence  a s  we l l  a s  t h e  p o s i t i o n  paper o f  
t h e  American P s y c h i a t r i c  Assoc i a t i on .  

A .  F l o r i d a  Law and Procedure \Then a  Criminal  
Defendant Ra ises  a  Defense of N o t  G u i l t v  - - - - - - - 

By Reason o i  I n s a n i t y .  

This  Court has  cont inuous ly  adhered t o  t h e  McNaughton 

t e s t  f o r  i n s a n i t y  a s  a  defense  t o  a  c r i m i n a l  charge.  A s  ex- 

p l a ined  i n  Gurganus v .  S t a t e ,  ( F l a .  1984) : 

Under McNaughton t h e  on ly  i s s u e s  a r e :  1 )  
t h e  i n d i v i d u a l ' s  a b i l i t y  a t  t h e  t ime of t h e  
i n c i d e n t  t o  d i s t i n g u i s h  r i g h t  from wrong; 
and 2) h i s  a b i l i t y  t o  unders tand t h e  wrong- 
n e s s  o f  t h e  a c t  committed. 

451 So.2d a t  820. The llcNaughton t e s t  has  been s e v e r e l y  c r i t i -  

c i z e d  bo th  w i t h i n  medical  c i r c l e s  and i n  t h e  c o u r t s  and l e g i s l a -  



tures of some other jurisdictions. One of the criticisms fre- 

a quently expressed is that the test is based on outmoded psy- 

chological concepts which have been rejected by modern medical 

science. See e.g., State v. Johnson, 399 A.2d 469 (R.I. 1979) 

(Abandoning McNaughton test and adopting A.L.I.'s Model Penal 

Code standard for insanity defense). Psychiatrists are 

trained to diagnosis and treat mental illness but the opinion 

called for by the NcNaughton test (whether the defendant knew 

right from wrong) is more ethical or moral in nature than 

medical. Therefore, Dr. Bernstein's opinion that psychiatrists 

should testify in medical terms rather than giving opinions on 

ability to know right from wrong has gained some acceptance in 

the scientific and legal communities. 

The prosecutor at bar however, was not urging the 

court to adopt a test for insanity other than McNaughton. He 

asked William Webb if Garron's behavior suggested "he could 

not distinguish right from wrong." (R965) Re asked Scott 

Phillips whether he felt "the defendant knew right from wrong." 

(R1009) Also, Ross Greco (R1027) and Linda Garron (R1057) 

were asked if Appellant knew right from wrong. Indeed the 

prosecutor found it proper for everyone except psychiatrists 

to give an opinion on the ability to know right from wrong. 

Within this context, Dr. Bernstein's testimony was 

irrelevant as to any issue to be decided by the jury. It could 

only confuse the jury and encourage them to regard the psychia- 

trists who testified as unethical. This Court has held analo- 

gous opinion testimony inadmissible on previous occasions. See 

Shriner v..State, 356 So.2d 525 (Fla.1980), cert.den., 449 U.S. 



1103, 101 S.Ct. 899, 66 L.Ed.2d 829 (198l)(excluding testimony 

of priest who had witnessed an execution); Delap v. State, 440 

So.2d 1242 (Fla.1983), cert.den., U.S. , 104 S.Ct. 3559, 82 - - 

L.Ed.2d 860 (1984)(excluding polygraph results); Scott v. 

State, 411 So. 2d 866 (Fla. 1982) (excluding testimony of death 

penalty opponent). 

B. The Prosecutor Improperly Impeached 
Defense Psychiatrists on Cross-Examination 

It bears mentioning at the outset that all three 

psychiatrists who testified for the defense were court-appointed. 

Drs. Fesler and Majumdar were appointed to examine Garron as 

experts to evaluate the mental condition of a defendant. 

(R1931-1933) This procedure is authorized by Section 916.11 

(l)(a), Florida Statutes (1983). These experts are allowed 

reasonable fees for service as witnesses by subsection (2) of 

the same statute. Dr. Thieman was appointed as a defense ex- 

pert pursuant to Fla. R. Cr. P. 3.216 (a) . (R2105-2106) 
On cross-examination, the ?rosecutor questioned Dr. 

Radha 1Ia j umdar : 

Q. Doctor, by the way, you're being paid 
by the taxpayers for being on the list and 
for examining this defendant, correct? 

A. Yes. 

Q. And could you tell the jurors how much 
you get paid? 

A. A hundred dollars an hour. 

Q .  A hundred dollars an hour? 



Q. (By Mr. Ralkitis) Doctor, I am going 
to show you what has been marked as Double 
P. Maybe this will refresh your recollec- 
tion. Is this the bill you sent for one 
hour's deposition on August 12, 1985, and 
does it reflect $520? 

A. It does. 

Q .  And that is the county t~ho is going to 
pick that fee up, right? 

A. Right. 

Although not objected to, this cross-examination was 

improper because it was irrelevant to the validity of Dr. 

Majumdar's opinion regarding Garron's sanity. Whether or not 

Dr. Majumdar was overpaid by the taxpayers should not be con- 

sidered by the jury in reaching their verdict in a capital case. 

As will be shown later on, this "impeachment" set up an inflam- 

matory and misleading closing argument 

On cross-examination of Dr. Fesler, the prosecutor 

0. Doctor, are you aware of the American 
Psychiatric Association's position on the 
insanity defense? 

(R688) Defense counsel objected on the basis that the witness 

was never asked whether he recognized the APA's position paper 

as being authoritative in the field. (R689) Further objection 

was made on the ground of relevancy. (R689) The trial judge 

ruled that the prosecutor could proceed if the doctor recog- 

nized the publication as authoritative. (R693) 

The prosecutor proceeded: 



You s a i d  t h a t  t h e r e  i s  committees t h a t  
a r e  appointed t o  t a k e  c e r t a i n  p o s i t i o n s  
of t h e  American P s y c h i a t r i c  ~ s s o c i a t i o n ,  
c o r r e c t ?  

A. To formula te  an op in ion ,  y e s .  

Q .  And a r e  you aware t h a t  t h a t  has been 
done concerning whether a  p s y c h i a t r i s t  
should render  an op in ion  a s  t o  whether 
a  defendant i s  sane o r  i n sane  a t  t h e  t ime 
of t h e  conmission of  t h e  crime? 

A. I would have t o  say  t h a t  I am probably 
aware i n  read ing  t h e  l i t e r a t u r e  t h a t  they  
put  o u t .  I c a n ' t  remember a  s p e c i f i c  
a r t i c l e .  

Q - But you a r e  aware of t h a t  c o m i t t e e ' s  
p o s i t i o n ?  

A. I c a n ' t  r e c a l l  f i r s t h a n d  what t h e i r  
p o s i t i o n  i s .  

Q .  Well ,  would i t  h e l p  t o  r e f r e s h  your 
r e c o l l e c t i o n  i f  I t o l d  you t h a t  t h e i r  
p o s i t i o n  i s  you c a n ' t  do what you s a i d  you 
have been doing? 

(R695-696) Defense counsel  ob j ec t ed  and moved f o r  a  m i s t r i a l  

on t h e  b a s i s  t h a t  t h e  p r o s e c u t o r ' s  remark was un t rue  and under-  

c u t  t h e  j u r y ' s  a b i l i t y  t o  e v a l u a t e  t h e  e x p e r t  w i tnes ses .  (R696- 

698) The c o u r t  denied t h e  motion f o r  m i s t r i a l  b u t  i n s t r u c t e d  

t h e  j u r y  t o  d i s r e g a r d  t h e  p r o s e c u t o r ' s  q u e s t i o n .  (R698) 

The p rosecu to r  proceeded: 

Q. (By l l r .  H a l k i t i s )  Let  me s e e  i f  t h i s  
r e f r e s h e s  your r e c o l l e c t i o n  a s  t o  t h e  APA's 
c u r r e n t  p o s i t i o n  on t h e  i n s a n i t y  de fense ,  
t h a t  t h e  law could prevent  p s y c h i a t r i s t s  
from t e s t i f y i n g  i n  a  conc lus ionary  f a s h i o n ,  
whether t h e  defendant l a c k s  s u b s t a n t i a l  
c a p a c i t y  t o  conform h i s  behavior ,  l a c k s  
s u b s t a n t i a l  c a p a c i t y  t o  a p p r e c i a t e  t h e  
c r i m i n a l i t y  of h i s  a c t ;  was n o t  a b l e  t o  d i s -  
t i n g u i s h  r i g h t  from wrong a t  t h e  t ime of 
t h e  a c t  and so  f o r t h .  The American Psy- 
c h i a t r i c  Assoc i a t i on  i s  n o t  opposed t o  
l e g i s a t u r e  [ s i c ]  r e s t r i c t i n g  p s y c h i a t r i c  



testimony about the aforementioned ulti- 
mate legal issues concerning the sanity 
defense. Does tht refresh your recollec- 
tion as the American Psychiatric Associa- 
tion's position on the insanity defense? 

Defense counsel again objected on the grounds that 

legislative recommendations of the APA were not relevant to 

the doctor's ability to testify, that it was improper impeach- 

ment and highly prejudicial. (R699) The trial court overruled 

the objection. (R700) 

Having introduced this confusing and irrelevant ma- 

terial, the prosecutor finished this line of inquiry without 

ever solicitine Dr. Fesler's opinion on whether the publication 

was authoritative: 

Q .  (By Mr. Halkitis) Doctor, my last 
question was: Does that refresh your rec- 
ollection? 

A. I don't remember entirely what you 
read. Somewhat, yes. 

The trial court erred by not sustaining defense ob- 

jections to this cross-examination. Furthermore, the motion 

for mistrial was well-founded and should have been granted. 

Cf. lJalsh v. State, 418 So. 2d 1000 (Fla. 1982) (Manifest neces- - 

sity for mistrial where defendant commented on an inadmissible 

polygraph because it might influence jury verdict). 

C. The Prosecutor's Closing Aru~ment Was 
Highly Improper. 

In closing argument, the prosecutor referred back to 

his cross-examination of Dr. Majumdar: 



You heard me question her about a bill, 
remember the bill? I was trying to show 
you folks her interest in testifying, 
because the Court is going to tell you 
you can consider any interest a witness 
has in testifying, their motives, their 
biases, their interest, whatever. Use 
your common sense, the Court is going 
to tell you, when you evaluate witnesses. 

Remember, I asked her: Well, how much 
are you getting paid for this? She said: 
Gee, I think a hundred dollars an hour. 
I said: Remember giving me this depo- 
sition where I questioned you for an hour 
and you sent us a bill for $520? She 
said: Well, I don't know. Let me see 
the bill. I showed her the bill. It 
was marked. Slie said: Yeah, I guess I 
did, $520 for that hour deposition. Is 
that a motive? Is that an interest to 
take the stand, that nice $520? It takes 
people two weeks to make that much. She 
did it in a one-hour depo. Is she worth 
that much? Ladies and gentlemen, what 
do you think her opinions were, as you 
sit here now and evaluate this entire 
case and listen to things that Dr. Xajumdar 
never knew about. What do you think her 
opinions were worth, $520? Well, maybe 
two cents. 

This argument was misleading because it insinuated 

that Dr. Majumdar had a financial motive to testify for the de- 

fense which she would not have had if she were testifying for 

the State. Of course Section 916.11(2), Florida Statutes 

(1985) allows witness fees to court-appointed expert witnesses 

regardless of which side they testify for. 

The prosecutor went on: 

You heard that Dr. Thieman, that was the 
confidential expert, he was the person ap- 
pointed by the Court to assist the defense 
in the preparation of their case. He told 
you he had done that before. He did it 
with Fredrick Dauer, another murderer who 



he felt was insane. That was his--either 
his first or his second involvement with 
>lcClurel s office. 

Think of his interest, ladies and gentle- 
men, in this case. Think of the cross- 
examination. Ask yourself as you sit here 
and listen to all that hogwash from the 
psychiatrists, ask yourself, is it pos- 
sible, is it credible, ask yourselves 
what I know about psychiatry, what heard 
in this courtroom, is it a science, is it 
an art, or is it just pure science fiction? 

Then turning to Dr. Bernstein, the prosecutor stated: 

I asked him about his opinion. Forensic 
psychiatry, what is your opinion. Can 
you interview a person a month later, a 
week later, two months later, two years 
later and render an opinion as to whether 
they knew right from wrong? He said: 
No, I can't do that. Did you do it in the 
past? Yeah, I did, but I can't do it. 
What does he say? What does he say about 
the American Psychiatric Association? 
Remember, every psychiatrist that took 
this stand, every one of them got up there 
and started telling you they went to medi- 
cal school. They told you they were a 
member of the Anerican Psychiatric Associa- 
tion. Remember when I asked them, remember 
Dr. Bernstein, what is the American 
Psychiatric Association's position on the 
insanity defense? What does he tell us? 
You shouldn't do it. How can you go back 
two months before and tell us what this 
defendant was thinking in his head without 
being there? It's common sense, ladies 
and gentlemen. 

This is a gross distortion of Dr. Bernstein's testi- 

mony and the American Psychiatric Association's position on 



t h e  i n s a n i t y  defense .? /  Dr. Be rns t e in  had t e s t i f i e d  t h a t  he 

a be l i eved  p s y c h i a t r i s t s  should t e s t i f y  on ly  i n  medical  terms 

and should no t  " d i r e c t  themselves t o  t h e  u l t i m a t e  ques t ion  of 

being a b l e  t o  d i s t i n g u i s h  between r i g h t  and wrong." (R515) 

The p rosecu to r  cont inued:  

Remember t h e  cross-examinat ion of t h e s e  
p s y c h i a t r i s t s ,  t h a t  i s  one t h i n g  t h a t  
t hey  d i d n ' t  have i n  t h e i r  f i l e s  when they  
eva lua t ed  t h i s  defendant .  They rendered 
an op in ion ,  and t h a t  was something t h a t  I 
provided them w i t h ,  two r e p o r t s ,  D r .  
F r i e son  and D r .  Helman. What d i d  t h o s e  
r e p o r t s  i n d i c a t e ?  

These r e p o r t s  i n d i c a t e d  t h a t  i n  1974 t h i s  
defendant was examined by two p s y c h i a t r i s t s  
t o  determine i f  he knew r i g h t  from wrong 
on a  p r i o r  d a t e  and t ime.  They eva lua t ed  
him and they  say ,  y e s ,  he knew r i g h t  from 
wrong i n  1974. 

These r e p o r t s  were n o t  i n  evidence i n  t h e  g u i l t  phase 

of t h e  t r i a l  (a l though they  were in t roduced  a t  p e n a l t y  phase) .  

A s i m i l a r  r e f e r e n c e  i n  c l o s i n g  argument t o  p r e j u d i c i a l  f a c t s  

no t  i n  evidence was h e l d  r e v e r s i b l e  e r r o r  i n  Duaue v .  S t a t e .  

460 So.2d 416 (F la .2d  DCA 1984) ,  r e v . d e n . ,  467 So.2d 1000 ( F l a .  

1985).  

Other unca l l ed - fo r  p e j o r a t i v e  r e f e r e n c e s  t o  psychia-  

t r i s t s  occur red  i n  t h e  p r o s e c u t o r ' s  argument: 

21 The APA p o s i t i o n  paper was n o t  in t roduced  i n t o  ev idence .  
No wi tnes s  s a i d  t h a t  t h e  APA endorsed t h i s  view of f o r e n s i c  

a p s y c h i a t r y .  Moreover, cour t -appoin ted  p s y c h i a t r i s t s  a r e  d i -  
r e c t e d  by F1a.R.Cr.P. 3 .216(d)  t o  determine s a n i t y  a t  t h e  t ime 
of t h e  o f f ense .  



The only evidence that counsel is showing 
you is three psychiatrists who get on the 
stand and say, well, that is my opinion. 
It kind of reminds me of the definition 
of psychiatry, a blind man in a dark room 
looking at a black cat that doesn't exist. 

You know, folks, sometimes I call these 
people the out-to-lunch bunch because as 
long as it takes you folks to eat lunch 
today, that is as long as they evaluated 
this defendant. 

None of the above prosecutorial comments were ob- 

jected to at trial. Accordingly, these remarks are grounds 

for reversal only if they reach the level of fundamental error. 

Eassett v. State, 449 So.2d 803 (Fla.1984). The "fundamental 

error" standard is of course not capable of precise definition 

but,because of this Court's supervisory powers,need not be as 

stringent as the federal constitutional standard regarding 

prosecutorial comment in a state court which requires egregious 

misconduct amounting to a denial of constitutional due process. 

Donnelly v. DeChristoforo, 416 U.S. 637, 94 S.Ct. 1868, 40 L. 

Ed.2d 431 (1974). 

Recently, the United States Supreme Court reaffirmed 

the DeChristoforo standard applicable to prosecutorial argument 

in Darden v. Wainwright, Case No. 85-5319 (June 23, 1986)[39 

Cr.L.Rptr. 31691. In holding that the prosecutor's improper 

comments did not deny Darden a fair trial, the majority opinion 

noted: 

The prosecutor's argument did not manipu- 
late or misstate the evidence, nor did it 
implicate other specific rights of the ac- 



cused such as the right to counsel or the 
right to remain silent. 39 Cr.L.Rptr. at 
3173. 

At bar, the prosecutor's inexcusable closing argument 

did all of these forbidden acts .(I Accordingly, Garron was 

denied his constitutional rights to a fair trial and due proc- 

ess of law. Fla.Const., Art.1, $59 and 16; U.S. Const., Amends. 

VI and XIV. 

Comment upon the right to counsel and the right to remain 
silent was previously d~scussed in Issue I. See also Issue VI 
for another comment misstating the evidence. 



ISSUE VI. 

THE TRIAL COURT ERRED BY ADT4IT- 
TING TESTIIJONY BY LINDA GARRON 
TJUT APPELLANT FAD PREVIOUSLY 
ENGAGED IN CONDUCT CHAPACTER- 
IZED AS SEXUAL liOLESTATIOM WITH 
HIS STEPDAUGKTEFS . 

The State filed a notice of intent to introduce 

Williams Rule evidence at trial. (R1943) Pre-trial, defense 

counsel moved in limine to exclude this evidence. (R2091-2092) 

After hearing before Judge Bergstrom on April 27, 1984, the 

motion in limine was denied. (R1831-1848,2094) 

At trial, defense counsel objected when the State 

sought to introduce the prior bad acts of Appellant into evi- 

dence. (R62) The Court overruled the relevancy objection. 

(R68) An additional relevancy objection was lodged and denied 

a prior to Linda Garron's testimony regarding an incident she 

witnessed between her stepfather and her sister Tina. (R.70-74) 

Following the testimony of Linda Garron, defense counsel moved 

for mistrial, or alternatively, to strike the testimony relat- 

ing to possible sexual abuse. (R140) The trial court denied 

the motions. (R145) 

The testimony of Linda Garron indicated that when she 

was in the 7th grade, Appellant threatened to give her dog away 

unless she allowed him to get in bed with her and rub her back. 

(R69) Appellant had previously come into her bedroom in the 

morning and rubbed her backside on sorle~rdlere between two and five 

occasions. (R69-70,103) Once, she had seen her stepfather, 

clad in his underwear, on top of her sister Tina, who was 

wearing a nightgown. (R74-75) 



Obviously, this testimony was prejudicial to Appel- 

a lant and could tend to inflame a jury. It was admitted under 

Section 90.404(2) (a) of the Florida Evidence Code (also called 

Williams Rule after Williams v. State, 110 So.2d 654 (Fla.), 

cert.den., 361 U.S. 847, 80 S.Ct. 102, 4 L.Ed.2d 86 (1959)) 

which provides: 

Similar fact evidence of other crimes, wrongs, 
or acts is admissible when relevant to prove 
a material fact in issue, such as proof of 
motive, opportunity, intent, preparation, plan, 
knowledge, identity, or absence of mistake or 
accident, but it is inadmissible when the 
evidence is relevant solely to prove bad char- 
acter or propensity. 

The State's theory of the case was that Garron shot 

his wife because she had been told of his remark to Linda and 

was going to leave the house with the daughters. (R62) The 

prosecutor contended that the prior incidents of possible 

sexual abuse were relevant to show a continuing behavior of 

improper touching, intent, and Appellant's state of mind. (R62) 

Defense counsel argued that there was insufficient factual 

similarity between the incidents and the prior incidents were 

remote in time. (R63-64) Defense counsel also contended that 

the prior acts did not establish motive or intent for the 

shooting, were irrelevant, and highly prejudicial because of 

the alleged sexual misbehavior between a father and a child. 

(R63-64,143) The court admitted the testimony, finding it rele- 

vant. (R68) 

The incident with Tina was further objected to on the 

basis that there was no showing that it was known by Appellant's 

wife and was not therefore relevant to motive for killing her. 

(R73-74) Objection was overruled..(R74) 



At the outset, it must be remembered that Appellant 

was not on trial for any sexual misbehavior; he was on trial 

for first-degree murder. The case authority urged by the 

prosecutor in the trial court, Rossi v. State, 416 So.2d 1166 

(Fla.4th DCA 1982), presents an entirely different factual and 

legal question. 

In Rossi, the defendant entered an insanity plea to 

charges of kidnapping an injured woman under pretext of taking 

her to a hospital and committing sexual battery upon her. Ten 

years previously, he had kidnapped another injured woman under 

pretext of taking her to a doctor and sexually attacked her. 

This common modus operandi is the factor which made evidence 

of the prior crime admissible and evidence of the defendant's 

mental state during the earlier attack relevant. 

• At bar, by contrast, there is no common modus 

operandi between committing two shooting deaths and the prior 

acts. Even the alleged motivating incident, an obscene remark 

coupled with touching Linda Garron's thigh, does not demonstrate 

identifiable points of similarity with the previous rubbings. 

Thus, such decisions as Potts v. State, 427 So.2d 822 (Fla.2d 

DCA) , rev. den. , 434 So. 2d 888 (Fla. 1983) are not on point here. 

The only possible theory that Garron's prior acts 

were not solely relevant as evidence of bad character would be 

if they were relevant to show state of mind. In the context 

of an insanity defense, this Court has said: 

Evidence which does not go toward proving 
or disproving an individual's ability to 
distinguish right from wrong at the time 
of an incident is irrelevant under the 
McNaughton Rule. Gurganus v. State, 451 
So. 2d 817 at 821 (Fla. 1984). 



I n  t h i s  r e g a r d ,  t h e  a l l e g e d  p r i o r  misconduct occur red  

two yea r s  p r i o r  t o  t h e  k i l l i n g s  f o r  which Appel lant  was t r i e d .  

Although mental  s t a t e  bo th  p r i o r  and subsequent t o  commission 

of an o f f e n s e  has  some re levance  t o  s a n i t y  a t  t h e  t ime of t h e  

o f f e n s e ,  when t h e  t ime between i n c i d e n t s  i s  two y e a r s ,  t h e  pro- 

b a t i v e  v a l u e  i s  s l i g h t .  More impor t an t ly ,  evidence t h a t  Garron 

rubbed h i s  s t e p d a u g h t e r ' s  backs ide ,  made t h r e a t s  t o  g i v e  h e r  

dog away i f  she  r e f u s e d  t o  a l low him t o  rub  h e r  back,  and was 

seen pinning h e r  s i s t e r  Tina t o  t h e  bed does n o t  e i t h e r  prove 

o r  d i sprove  A p p e l l a n t ' s  s t a t e  of mind a t  t h a t  t ime .  Since 

s t a t e  of mind i s  t h e  on ly  m a t e r i a l  f a c t  i n  q u e s t i o n ,  t h i s  e v i -  

dence i s  n o t  r e l e v a n t ,  Sec t ion  90.401, F l o r i d a  Evidence Code 

(1981), and thus  i nadmis s ib l e .  

Even i f  t h i s  Court should f i n d  some marginal  r e l e -  

vance t o  t h e  tes t imony of p r i o r  bad a c t s ,  i t s  p r o b a t i v e  va lue  

must be weighed a g a i n s t  t h e  danger of u n f a i r  p r e j u d i c e .  Sec- 

t i o n  90.403, F l o r i d a  Evidence Code (1981); S t a t e  v .  Vazquez, 

419 So.2d 1088 (F la .1982) .  This  t e s t  has  been found l i kewise  

a p p l i c a b l e  t o  ca ses  where an i n s a n i t y  defense  i s  r a i s e d  i n  

o t h e r  j u r i s d i c t i o n s .  See Sanders v .  S t a t e ,  604 S.W.2d 108 

(Tex.Cr.App. 1980)(Evidence t h a t  defendant was found n o t  g u i l t y  

by reason  of i n s a n i t y  f o r  p r i o r  homicide) .  

I n  P i l k i n g t o n  v .  S t a t e ,  248 So.2d 755 (Ala.Cr.App.) 

c e r t . d e n . ,  248 So.2d 757 (Ala.1971),  t h e  c o u r t  quoted from an 

a r t i c l e  d e a l i n g  w i t h  t h i s  s u b j e c t  w r i t t e n  by an Alabama judge: 

;k*;':Though i t  i s  impossible  t o  avoid t h e  con- 
c l u s i o n  t h a t ,  i n  a broad sense ,  every a c t  of 
a  p e r s o n ' s  l i f e  i s  r e l e v a n t  t o  t h e  i s s u e  of 
h i s  mental  c a p a c i t y  a t  any t ime of h i s  l i f e ,  
i t  i s  a l s o  p o s s i b l e  t h a t  evidence of t h e  a c t  



of a party at a particular time may have 
but a glimmer of probative value on the 
issue of his mental capacity at another 
time, and yet be likely to stimulate ex- 
cessive emotion or prejudice against him 
and thus to dominate the mind of the 
trier of fact and prevent a rational de- 
termination of the truth. In a situation 
of that sort, it would seem that evidence 
of the act ought to be excluded*"" 

248 So.2d at 757. On this rationale, the Pilkington court 

held that evidence on an assault and robbery committed two 

months prior to the capital homicide for which the defendant 

was being tried should have been excluded. 

Similar reasoning should be applied to the case at 

bar. Evidence of prior acts characterized as sexual molesta- 

tion of his stepdaughters was so prejudicial that any probative 

value this evidence could possibly have on the issue of sanity 

was significantly outweighed by the prejudice. The "Williams 

Rule" evidence should have been excluded by the trial court. 

One further matter needs to be addressed. In final 

summation, the prosecutor, referring to Linda Garron's testimony, 

told the jury: 

What did she tell you about Tina? She told 
you she saw the defendant on top of Tina in 
the bedroom and her mother wasn't home, that 
is all she saw. Well, counsel is going to 
suggest, did suggest to you there is nothing 
wrong with it or that maybe it was something 
that we don't attribute to sexual molestation. 
Come one, ladies and gentlemen, use your 
common sense. The man's on top of his 12 
year old daughter in a nightgown. He is 
wearing his underwear and her nightgown is 
up to her chest. [Emphasis supplied] 

(R1206) 

The trial judge overruled defense counsel's objection • to this inflammatory argument. (R1206) This was error because 



the prosecutor made a material exaggeration of the facts in 

evidence. Linda Garron had actually testified: 

I saw that she was pinned down on the bed 
in his bedroom and he was on top of her 
with his underwear and her nieht~otm 
slightly lifted up from her, From her knees. 
[Emphasis supplied. ] 

The total effect of Linda Garron's testimony en- 

hanced by the prosecutor's misstating of the facts was so prej- 

udicial to Appellant that a new trial is required. 



ISSUE VII. 

THE TRIAL COURT ERRED BY ALLOWING 
INTO PENALTY PEASE EVIDENCE THE 
PSYCHIATRIC REPORTS PREPARED IN 
1974 BY DOCTORS FRIERSON AND 
HELLMAN BECAUSE THESE DOCTCRS 
WERE UNAVAILABLE FOR CROSS-EXAM- 
INATION. 

In penalty phase, the State offered reports of psy- 

chiatric evaluations conducted in 1974 by Dr. Frierson and Dr. 

Hellman. (R1298) The prosecutor admitted that both doctors 

had since died. (P.1300) Defense counsel objected to admission 

of the reports because they were hearsay. (R1298) Counsel 

further argued that the 6th Amendment, U.S. Constitution, made 

these reports inadmissible since the doctors could not be con- 

fronted. (B1302) The prosecutor contended that the reports 

were not being offered to show the prior psychiatric evalua- 

tion of sanity, but to show that Appellant was the identical 

Garron who pled no contest to aggravated assault in 1974. 

(R1302-1304) Particularly, the prosecutor noted that the re- 

ports contain "admissions by the defendant which circumstantially 

link him to that crime back in '74." (R1303) The trial judge 

overruled the objection and admitted the reports into evidence 

subject to the underlinings and emphasis marks being deleted. 

(R1305-1306) The reports were filed in evidence as exhibits 

32 and 33. (~2388-2389)z1 

5' Exhibit 32 (Report of Dr. Frierson) is marked as record 
page 2388 although it is actually 3 pages long. Exhibit 33 
(Report of Dr. Hellman) is designated record page 2389; it is 
also 3 pages long. 



Fla. R. Cr. P. 3.780 (a) contemplates that in capital 

sentencing proceedings, both the state and the defendant may 

present evidence under the guarantee that "[elach side will be 

permitted to cross-examine the witnesses presented by the 

other side." In Engle v. State, 438 So.2d 803 (Fla.1983), 

cert.den., 465 U.S. 1074, 104 S.Ct. 1430, 79 L.Ed.2d 753 

(1984), this Court held that the Sixth Amendment right of con- 

frontation protected by cross-examination is applicable to 

the capital sentencing process. The due process requirements 

of a capital sentencing proceeding are those afforded by 

Specht v. Patterson, 386 U.S. 605, 87 S.Ct. 1209, 18 L.Ed.2d 

326 (1967). Engle. 

Although the State indicated that the reports were 

being introduced solely to establish "identity," it is clear 

that the jury was supposed to draw damaging analogies between 

a contemplated plea of insanity to criminal charges in 1974 

and the current trial. Moreover, the prosecutor specifically 

noted the "admissions by the defendant" which were contained 

in the reports. (R1303) 

Defense counsel correctly objected to the hearsay 

nature of the reports. The prosecutor's contention that "the 

defendant can take the stand . . .  and say, well, I didn't make 
those statements to the psychiatrist" (R1304) simply is not the 

"fair opportunity . - to rebut any hearsay statements" provided by 

Section 921.141 (I), Florida Statutes (1981). 

In Walton v. State, 481 So.2d 1197 (Fla.1985), this 

Court recently reaffirmed that the accused's sixth amendment 

0 right to confront witnesses against him is a fundamental right 



applicable to penalty phase. Admission of two psychiatric 

a reports containing the alleged admissions of the Appellant at 

bar is as equally violative of this sixth amendment right as 

the admission of codefendant confessions held error in Engle, 

supra and Walton, supra. Accordingly, a new penalty phase 

trial is required. 



ISSUE VIII. 

TIIE TRIAL COURT ERRED BY FAILING 
TO GKANT A JIISTRIAL IN PENALTY 
PHASE WEEP3 TIIE PF.OSECUTORIS IN- 
FLAMMATORY REPIARKS ON CROSS- 
EXAMINATION OF DR. FJORDBAK MAY 
HAVE CCIJTP.IBUTED TO THE DEATII 
BECOlrnENDATION. 

In Teffeteller v. State, 439 So.2d 840 (Fla.1983), 

cert.den., 465 U.S. 1074, 104 S.Ct. 1430, 79 L.Ed.2d 754 

(1984), the prosecutor argued: 

What you have to be concerned with is 
this, this Defendant, if you folks recom- 
mend mercy and that is the sentence that 
is imposed, will be eligible for parole 
in twenty-five years. He's 27 now. 
He's 52 when he gets out or when he is 
considered for parole. And you better 
believe that he will be considered for 
parole, given the condition of the parole 
releases in this State. 
You look at that. This Defendant re- 

leased on parole. What do you think is 
going to happen? He's going to kill again. 
You better believe he's going to kill 
again. 

439 So.2d at 844. This Court held it was reversible error to 

deny Teffeteller's motion for mistrial and remanded the case 

for a new sentencing trial. The Teffeteller court noted that 

this type of prosecutorial misconduct had been previously con- 

demned and stated: 

There is no place in our system of juris- 
prudence for this argument. 

At bar, the prosecutor cross-examined defense wit- 

ness Dr. Timothy Fjordbak in penalty phase as follows: 

Q. (By Plr. lliller) Doctor, the bottom 
line is, you don't know if the defendant 
was released from jail whether or not he 
would kill again; do you? 



MS. GARRETT: Objection, your Honor, 
relevancy. 

TEE COURT: Overruled. 

THE WITNESS: Again, I would say there 
is a higher likelihood that Mr. Garron 
might commit a violent offense than the 
average individual, but I could not pre- 
dict exactly if he would do that. 

Q. (By Ilr. Miller) Well, let me ask 
you one final question. If the defend- 
ant was allowed out of jail in 25 years 
and drinking, wasn't taking his medica- 
tion and got into an argument and had a 
gun, what do you expect would happen? 

Defense counsel objected on relevancy grounds and 

further moved for a mistrial because the remarks were merely 

designed to inflame the jury. (R1344) The trial judge ruled 

that defense counsel's questions to the witness regarding • Garron's propensity for future violence if he were maintained 

on medication invited the response. (R1345) However, defense 

counsel noted that he never implied that Garron could be re- 

leased from a structured environment (see R1323) and also noted 

that Garron's two first-degree murder convictions would result 

in mandatory sentences of fifty years. (~1344-1345) The court 

sustained the objection on this basis. (R1346) 

This Court has held that a defendant's potential for 

rehabilitation and ability to behave in a prison environment 

are proper considerations for the jury in penalty phase pro- 

ceedings. See McCampbell v. State, 421 So.2d 1072 (Fla.1982). 

Predictions of whether or not a defendant might be violent 

again if released on parole are however not relevant in 



penalty phase because such considerations inject a non-statu- 

tory aggravating factor into the jury's recommendation. As 

was said by this Court in Miller v. State, 373 So.2d 882 (Fla. 

1979) : 

The trial judge's use of the defendant's 
mental illness, and his resulting propen- 
sity to commit violent acts, as an agqra- 
vating factor favoring the imposition of 
the death penalty appears contrary to the 
legislative intent as set forth in the 
statute. The legislature has not author- 
ized consideration of the probability of 
recurring violent acts by the defendant 
if he is released on parole in the distant 
future. To the contrary, a large number 
of the statutory mitigating factors reflect 
a legislative determination to mitigate 
the death penalty in favor of a life sen- 
tence for those persons whose responsibility 
for their violent actions has been substan- 
tially diminished as a result of a mental 
illness, uncontrolled emotional state of 
mind, or drug abuse. 

373 So. 2d at 886. 

The fact that the prosecutor at bar injected his im- 

proper remarks on cross-examination rather than in closing 

argument is no reason for distinguishing this case from 

Teffeteller. In either case, the inappropriate non-statutory 

aggravating consideration has been placed before the jury. 

Neither can improprieties which might have affected the jury's 

advisory recommendation be ignored. Teffeteller, supra, 439 

So.2d at 845, fn. 2. See also Grant v. State, 194 So.2d 612 -- 

(Fla.1967). The trial judge should have granted the requested 

mistrial. 

As it was, the error became enhanced by the prosecu- 

tor's further remarks in the sane vein. The prosecutor enga,3ed 

in the following colloquy with Virginia Pleak on recross- 

examination: 



. M r s .  P l eak ,  you have i n d i c a t e d  t h a t  
you don ' t  t h i n k  he should d i e ,  bu t  i n  f a c t  
t h e r e  i s  no doubt i n  your mind t h e  defend- 
a n t  would be v i o l e n t  aga in  e i t h e r  t o  
himself  o r  someone e l s e  i f  he was r e l e a s e d ;  
i s n ' t  t h a t  c o r r e c t ?  

MS. GARRETT: Objec t ion ,  beyond t h e  scope.  

TEE COURT: Overruled.  

Q .  (By F l r .  F l i l l e r )  I s n ' t  i t  t r u e  t h a t  
t h e r e  i s  a b s o l u t e l y  no doubt i n  your mind 
t h a t  t h e  defendant would be v i o l e n t  aga in  
e i t h e r  t o  himself  o r  t o  someone e l s e ?  

A. 14y pe r sona l  f e e l i n g s  would i n d i c a t e  
t h a t  he could be ,  b u t  I am n o t  an e x p e r t  
i n  t h a t  f i e l d .  

Defense counsel  had no t  asked V i r g i n i a  Pleak any 

ques t ions  r e l a t e d  t o  p r e d i c t i o n s  of f u t u r e  conduct .  Therefore ,  

t h e  o b j e c t i o n  of "beyond t h e  scope" was a  proper  o b j e c t i o n .  

@ The p r o s e c u t o r ' s  s o l i c i t a t i o n  of test imony t o  e s t a b l i s h  a  non- 

s t a t u t o r y  aggrava t ing  c i rcumstance was improper. C l e a r l y  t h i s  

was what t h e  p rosecu to r  had i n  mind when he l a t e r  argued t o  

t h e  j u r y :  

She even s t a t e d  t h a t  she  has  a b s o l u t e l y  
no doubt i n  he r  mind t h a t  t h e  defendant 
w i l l  be v i o l e n t  aga in  e i t h e r  t o  himself  
o r  t o  o t h e r s .  

The aggrava t ing  c i rcumstances  s p e c i f i e d  by s t a t u t e  

a r e  e x c l u s i v e ,  no o t h e r s  may be r e l i e d  upon t o  support  a  sen- 

t ence  of  dea th .  Purdy v .  S t a t e ,  343 So. 2d 4  ( F l a . ) ,  c e r t . d e n . ,  

434 U. S. 847, 98 S .Ct .  153, 54 L.Ed. 2d 114 (1977).  Because 

t h e  p rosecu to r  urged t h e  j u r y  t o  recommend dea th  on t h e  b a s i s  

of cons ide ra t ions  of f u t u r e  dangerousness,  Gar ron ' s  p e n a l t y  

phase t r i a l  was u n f a i r .  



These prosecutorial comments also require reversal 

under the U.S. Constitution, Amends. VIII and XIV. The Eighth 

Amendment requirement for heightened reliability in the deter- 

mination that death is an appropriate punishment for a specific 

offender is incompatible with prosecutorial conduct which in- 

jects inflammatory and irrelevant considerations into the 

proceedings. See generally, Caldwell v. Ilississippi, - U.S. , 

105 S.Ct. 2633, 86 L.Ed.2d 231 (1985). At bar, the prosecu- 

tor's remarks present an intolerable danger that the jury was 

led to recommend a sentence of death on impermissible consid- 

erations of future dangerousness. 



ISSUE I X .  

THE TRIAL COURT ERRED BY ALLOWING 
THE JURY TO HEAR I N  PENALTY PHASE 
A STATEMEFJT TIWT GARRON J U D  FRE- 
VIOUSLY KILLED A MAN I N  TURKEY OR 
GREECE. 

During t h e  g u i l t  phase of A p p e l l a n t ' s  t r i a l ,  t h e  

prosecu tor  became aware of  correspondence between V i r g i n i a  

Pleak and t h e  Pub l i c  Defenders O f f i c e  which had helped t h e  

defense  i n  ca se  p r e p a r a t i o n .  (R412-413) The p rosecu to r  de- 

manded copies  of t h e  correspondence (R413), and over defense  

o b j e c t i o n  t h a t  t h e  m a t e r i a l  was work product  (R415), t h e  t r i a l  

viewed t h e  l e t t e r s  i n  camera and ordered  copies  fu rn i shed  t o  - 

t h e  p rosecu to r .  (R914) 

I n  t h i s  correspondence was a  l e t t e r  from V i r g i n i a  

Pleak i n  which she was recount ing  a  h i s t o r y  of Gar ron ' s  l i f e .  

On one page, she  wrote:  

J o e  s l i p p e d  ou t  f o r  an around t h e  world 
s t i n t .  Ee t o l d  me l a t e r  t h a t  he k i l l e d  
a  man i n  e i t h e r  Turkey o r  Greece. 

I n  pena l ty  phase ,  p r i o r  t o  c a l l i n g  V i r g i n i a  P leak  a s  

a  w i t n e s s ,  defense  counsel  moved i n  l imine  t o  p revent  t h e  

p rosecu to r  from r e f e r r i n g  t o  t h i s  a l l e g e d  k i l l i n g .  (R1351) 

Counsel argued t h a t  t h e r e  was no f u r t h e r  s u b s t a n t i a t i o n  t h a t  

any k i l l i n g  took p l a c e  and b r ing ing  t h i s  before  t h e  j u r y  would 

be h igh ly  p r e j u d i c i a l .  (R1351-1352) The p rosecu to r  argued 

t h a t  t h e  a l l e g e d  k i l l i n g  was r e l e v a n t  t o  t e s t  t h e  b i a s  and 

c r e d i b i l i t y  of t h e  w i t n e s s .  (R1352-1353,1361) Over f u r t h e r  

o b j e c t i o n  t h a t  t h i s  tes t imony would be i r r e l e v a n t  and improper 



impeachment, t h e  t r i a l  c o u r t  pe rmi t t ed  t h e  p rosecu to r  t o  i n -  

t roduce  i t .  (R1362,1365) 

Accordingly,  t h e  p rosecu to r  i nqu i r ed :  

0. (By M r .  M i l l e r )  Mrs. P leak ,  even a f t e r  
t h e  defendant  t o l d  you, your b ro the r  t o l d  
you t h a t  he  k i l l e d  a  man i n  Turkey o r  Greece, 
you s t i l l  love  him; i s n ' t  t h a t  c o r r e c t ?  

A.  I d i d n ' t  b e l i e v e  him. 

Q .  You s t i l l  love  him; i s n ' t  t h a t  c o r r e c t ?  

A.  Yes. 

I n  Robinson v .  S t a t e ,  487 So.2d 1040 (Fla.1986) t h i s  

Court r e j e c t e d  t h e  S t a t e ' s  i d e n t i c a l  argument t h a t  evidence of 

o t h e r  cr imes wi th  which t h e  defendant  had n o t  even been charged 

could be paraded b e f o r e  t h e  j u r y  t o  a t t a c k  a  w i t n e s s '  c r e d i -  

b i l i t y .  The Robinson c o u r t  wro te :  

Arguing t h a t  g iv ing  such in format ion  t o  t h e  
j u r y  by a t t a c k i n g  a  w i t n e s s '  c r e d i b i l i t y  i s  
pe rmis s ib l e  i s  a  ve ry  f i n e  d i s t i n c t i o n .  A 
d i s t i n c t i o n  we f i n d  t o  be meaningless because 
i t  improperly l e t s  t h e  s t a t e  do by one method 
something which i t  cannot do by a n o t h e r .  
Hearing about o t h e r  a l l e g e d  crimes could 
damn a  defendant i n  t h e  j u r y ' s  eyes and be 
exces s ive ly  p r e j u d i c i a l .  We f i n d  t h e  s t a t e  
went too  f a r  i n  t h i s  i n s t a n c e .  

Because Gar ron ' s  a l l e g e d  k i l l i n g  of a  man i n  Turkey 

o r  Greece would n o t  be admiss ib le  evidence t o  prove t h e  aggra-  

v a t i n g  f a c t o r  p rev ious  conv ic t ion  of v i o l e n t  f e l o n y ,  Sec t ion  

921 .141(5) (b) ,  F l o r i d a  S t a t u t e s  (1983),  a l lowing t h e  prosecu-  

t o r ' s  cross-examinat ion was e r r o r  a t  b a r ,  j u s t  a s  i n  Robinson, 

sup ra .  Garron should be a f fo rded  a  new p e n a l t y  phase t r i a l .  



ISSUE X .  

THE PROSECUTOR' s IMPROPER RE- 
MARKS TO TIE JURY I N  THE CLOSING 
ARGUHENT OF PENALTY PIUSE IJEFE 
SO CU'l4ULATIVELY PREJUDICIAL THAT 
THE TRIAL COURT WAS REQUIRED TO 
DECLARE A MISTRIAL DESPITE THE 
SEVERAL CURATIVE INSTRUCTIONS. 

I n  c l o s i n g  argument, p e n a l t y  phase ,  t h e  prosecu tor  

commenced : 

I d o n ' t  en joy  s t and ing  be fo re  you today 
and urg ing  you t h a t  dea th  i s  an a p p r o p r i a t e  
pena l ty  when a  person p o i n t s  a  gun a t  an i n -  
d i v i d u a l ,  i n  t h i s  ca se  a t  two i n d i v i d u a l s ,  
and k i l l s  two law-abiding women, bu t  t h e  
people of t h e  S t a t e  of  F l o r i d a ,  l a d i e s  and 
gentlemen, have determined t h a t  i n  o rde r  t o  
d e t e r  o t h e r s  from walking t h e  s t r e e t s  and 
gunning down-- 

(R1416) Defense c o u n s e l ' s  o b j e c t i o n  t h a t  d e t e r r e n c e  of  o t h e r s  

was no t  an a p p r o p r i a t e  ground t o  impose a  dea th  sen tence  was 

• s u s t a i n e d  by t h e  t r i a l  c o u r t .  (R1417) The t r i a l  judge a l s o  i n -  

s t r u c t e d  t h e  j u r y  t o  d i s r e g a r d  t h e  comment. (R1417) The pros-  

ecu to r  cont inued:  

This i s  t h e  p a r t  o f  t h e  t r i a l  t h a t  it con- 
cerned wi th  Tina and Le Thi Garron. 

Defense counsel  o b j e c t e d  on t h e  b a s i s  t h a t  sympathy 

f o r  t h e  v i c t i m s  was an improper b a s i s  t o  u rge  t h e  dea th  p e n a l t y .  

(R1419) The t r i a l  c o u r t  ove r ru l ed  t h e  o b j e c t i o n  (R1419) and 

t h e  prosecu tor  cont inued:  

MR. MILLER: A s  I j u s t  have s t a t e d ,  l a d i e s  
and gentlemen, t h i s  i s  t h e  p a r t  of t h e  t r i a l  
where we a r e  concerned wi th  Tina and Le Thi 
Garron. The emphasis has  been on t h e  defend- 
and f o r  an e n t i r e  week now, almost  seven days 
of tes t imony and evidence.  You have s i v e n  
t h e  defendant h i s  day i n  c o u r t .  Re has  had 



two competent counsel representing him 
and protecting his rights, but it is my 
turn at this point, ladies and gentle- 
men, to speak on behalf of Tina and Le 
Thi Garron. 

Khat do we know about Le Thi and 
Tina? We know that they're refugees 
from Vietnam. 

Defense counsel's objection to irrelevant and im- 

proper argument was overruled. (R1420) The prosecutor con- 

tinued: 

MR. MILLER: We know that Le Thi was a 
caring mother, a mother who sent her 
child to the Christian school, Suncoast 
Christian School. You heard that Le Thi 
was an individual who was a hard worker, 
a person who worked day in and day out, 
a person that helped support the family 
by working in a nursing home, working 
hours early morning and until late in 
the afternoon. You heard that the de- 
fendant, during this time was at the 
Suncoast Doughnut Shop and that he was 
sexually abusing both Tina and his se- 
cond daughter, Linda. You heard that 
Tina cared for the defendant. She was 
a loving daughter, a person who was re- 
sponsive to the defendant, and you heard 
that she cared for him, notwithstanding 
the actions of the defepdant towards her. 

Based upon what you have heard during 
the course of this testimony and during 
the course of the trial, is that in short, 
that these two individuals are human ; 
that they had a right to live. They had 
a right to life and they had a right to 
expect to live a long, natural and healthy 
life. 

The State can't argue with that fact, 
ladies and gentlemen, because there is 
nothing that can be done to bring Le Thi 
and Tina back. But you can do something 
at this point. You can, in your deliber- 



ations, determine what is an appropriate 
punishment in a case such as this. 

This eliciting of sympathy for the victims and urging 

the jury to avenge their deaths is improper argument. Section 

921.141, Florida Statutes lists the sole factors which may be 

presented to the jury when the prosecutor solicits a death rec- 

ommendation. Character of the victims coupled with appeals to 

the jury for sympathy and revenge is irrelevant to any of the 

6/ factors listed.- 

Moreover, the penalty phase of a capital trial re- 

quires consideration of the character of the offender and the 

circumstances of his offense under the U.S. Constitution, 

Eighth Amendment. Eddings v. Oklahoma, 455 U.S. 104, 102 S. 

Ct. 869, 71 L.Ed.2d 1 (1982). This Court said in Elledge v. 

State, 346 So.2d 998 (Fla.1977): 

We believe the purpose for considering ag- 
gravating and mitigating circumstances is 
to engage in a character analysis of the 
defendant to ascertain whether the ultimate 
penalty is called for in his or her parti- 
cular case. 346 So.2d at 1001. 

To announce to the jury that the penalty proceeding is "the 

part of the trial" concerned with the victims is misleading at 

the least. 

61 The prosecution contention that syqpathy for the victims 
is relevant to the IAC aggravating circumstance (R1419) is an 
issue currently before this Court in Jackson v. State, Case No. 
66,510. 

-87- 



The p rosecu to r  went on t o  m i s s t a t e  t h e  evidence and 

i n v i t e  t h e  j u r y  t o  imagine t h e  anguish and pa in  s u f f e r e d  by 

t h e  v i c t i m s :  

You a l s o  heard t h a t ,  through t h e  t e s t i -  
mony of D r .  Wood, t h a t  i t  took Tina f i v e  
minutes t o  d i e  a s  a r e s u l t  of t h e s e  wounds 
and t h r e e  minutes t o  l o s e  consc iousness ,  - 7 1  
and,  l a d i e s  and gentlemen, w i t h  t h e s e  types  
of wounds and t h e  way t h a t  l e g  was b e n t ,  
you can j u s t  imagine t h e  p a i n  t h a t  t h i s  
young g i r l  was going through a s  she  was 
l a y i n g  t h e r e  on t h e  ground dying a f t e r  
having j u s t  seen  he r  mother k i l l e d  and 
see ing  h e r  mother ' s  l i f e  seeped from h e r  
body a s  she  l a y  i n  t h e  arms of Linda Garron. 
Imagine t h e  anguish and t h e  pa in  t h a t  Le 
Thi Garron f e l t  a s  she  was sho t  i n  t h e  
ches t  and drug h e r s e l f  from t h e  bathroom 
i n t o  t h e  bedroom where she exp i r ed .  

Although n o t  ob j ec t ed  t o  i n  t h e  t r i a l  c o u r t ,  t h i s  i s  

t h e  i d e n t i c a l  " v a r i a t i o n  on t h e  p rosc r ibed  Golden Rule argu- 

ment" which t h i s  Court h e l d  improper i n  B e r t o l o t t i  v .  S t a t e ,  

Fu r the r  miss ta tements  of t h e  law fol lowed:  

Ladies and gentlemen, t h e  law of t h e  
S t a t e  o f  F l o r i d a  f o r  a reason says  t h a t  i f  
you k i l l  under c i rcumstances  such a s  t h i s ,  
then  you should d i e .  The people  of t h e  
S t a t e  of F l o r i d a ,  t h e  people  of Pasco County 
have t o  draw t h e  l i n e  t o  a n i m a l i s t i c  be- 
hav ior  such a s  was noted by t h e  defendant on 
November 12.  We have t o  s t o p  behavior  such 
a s  t h i s .  The law i s  such t h a t  when t h e  ag- 

1' Actua l ly ,  D r .  Wood t e s t i f i e d  when asked how long i t  would 
have taken  Tina t o  d i e :  

A .  Well,  she  was a l i v e  when a l l  f o u r  of t h e  
s h o t s  were f i r e d ,  and i t  i s  d i f f i c u l t  t o  say 
e x a c t l y ,  bu t  perhaps a minute,  two minutes ,  
something l i k e  t h a t  between t h e  t ime t h e  
f o u r t h  sho t  was f i r e d  and h e r  dea th .  

(R161) 



grava t ing  f a c t o r s  outnumber t h e  m i t i g a t i n g  
f a c t o r s ,  t hen  d e a t h  i s  an a p p r o p r i a t e  p e n a l t y .  

(R1430) Defense c o u n s e l ' s  o b j e c t i o n  was s u s t a i n e d .  (R1430) 

I f  Le Thi were h e r e ,  she  would probably 
a rgue  t h e  defendant should be punished f o r  
what he  d i d .  I would say  on beha l f  of  
Tina Garron t h a t  h e r  dea th  was more aggra- 
va t ed  than  Le Thi .  I t h i n k  i t  i s  f a i r  t o  
unders tand t h e r e  were more f a c t o r s  t h a t  
a r e  aggrava t ing  a s  t o  T i n a ' s  d e a t h ,  h e r  
age ,  t h e  aggrava t ing  f a c t o r s  I have l i s t e d ,  
t h e  f a c t  she  was c a l l i n g  f o r  h e l p ,  t h e  
number of wounds t h a t  were i n f l i c t e d - -  

(R1430-1431) Defense c o u n s e l ' s  o b j e c t i o n  was s u s t a i n e d  and 

t h e  c o u r t  i n s t r u c t e d  t h e  j u r y  t o  d i s r e g a r d  t h e  p r o s e c u t o r ' s  

remark. (R1431) 

L a s t l y ,  l a d i e s  and gentlemen, I would 
l i k e  t o  speak on beha l f  of Linda Garron. 
Linda Garron,  a t  t h e  time of  t h i s  o f f e n s e ,  
a s  you heard ,  was 14-years  of age ,  a  young 
g i r l  who l o s t  h e r  s i s t e r  and h e r  mother a s  
a r e s u l t  of  t h e  a c t i o n s  of t h e  defendant .  
A a i r 1  who had h e r  mother d i e  i n  h e r  arms 
a fEer  she  had been s h o t .  A young g i r l  who 
t r i e d  t o  run  away from t h e  defendant a f t e r  
he a t tempted t o  s e x u a l l y  moles t  h e r  and 
had t h e  defendant f i r e  a  round i n  what she 
be l ieved  was h e r  d i r e c t i o n .  A young g i r l  
who once be fo re  t o l d  o t h e r s  t h a t  she  had 
been molested and was n o t  be l i eved  and was 
no t  removed from t h e  de fendan t ' s  home. No 
one would l i s t e n  t o  Linda Garron i n  t h e  
p a s t .  

Ladies  and gentlemen, I b e l i e v e  a t  t h i s  
p o i n t ,  I would hope a t  t h i s  p o i n t ,  t h a t  t h e  
j u r o r s  w i l l  l i s t e n  t o  h e r  screams and t o  
h e r  d e s i r e s  f o r  punishment f o r  t h e  defend- 
a n t  and ask  t h a t  you b r i n g  back a  recom- 
mendation t h a t  w i l l  t e l l  t h e  people  of 
F l o r i d a ,  t h a t  w i l l  d e t e r  people  from per -  
m i t t i n g - -  

(R1431-1432) Defense c o u n s e l ' s  o b j e c t i o n  was s u s t a i n e d  and t h e  

cou r t  i n s t r u c t e d  t h e  j u r y  t o  d i s r e g a r d  t h i s  remark. (R1432) A 

l e s s  inflammatory p r o s e c u t o r i a l  appea l  f o r  sympathy and revenge 



on the part of the survivors was previously termed improper 

a and irrelevant argument in Bush v. State, 461 So.2d 936 at 

942.(Fla.l984)(concurring opinion of Justice Ehrlich). 

The prosecutor continued: 

When you go back and deliberate, I am 
going to ask you to ask yourselves four 
questions: Was this crime committed in a 
cruel, heinous, atrocious manner? Was the 
crime committed in the cold, calculated, 
premeditated manner? Sdas the defendant 
previously convicted of a violent felony? 
Did the defendant kill to prevent his ar- 
rest? The State is going to submit to you 
that if your answer to those four ques- 
tions is yes, then the appropriate punish- 
ment in this case is death. If your answer 
is yes, it is your sworn duty as you came 
in and becane jurors to come back with a 
determination that the defendant should die 
for his actions. 

(R1433) Defense counsel's objection to this misstatement of 

the law was again sustained and an instruction to disregard 

the comment given by the court. (R1433) 

At the conclusion of the prosecutor's argument, de- 

fense counsel moved for a mistrial based upon the cumulative 

effect of the improper comments. (R1434) The trial judge 

denied the motion for mistrial. (R1434) 

Prejudicial remarks should be considered cumulatively 

to determine whether their prejudicial effect require reversal. 

See Thompson v. State, 235 So.2d 354 at 357, fn. 1 (~la.3d DCA), 

cert.den., 239 So.2d 828 (Fla.1970). Reversal is required 

when the cumulative prejudicial effect was not cured by instruc- 

tion from the bench. - Id. However, this Court has said that 

prosecutorial comment must be "a clear abuse" or "a denial of 

fundamental fairness" in order to be automatically reversible. 



Bush v. State, 461 So.2d 936 at 942 (Fla.1984), cert.den., 

U.S. , - - 106 S.Ct. 1237, 89 L.Ed.2d 345 (1986). In Bertolotti 

v. State, 476 So.2d 130 (Fla.1985), this Court further de- 

clared: 

In the penalty phase of a murder trial, 
resulting in a recommendation which is 
advisory only, prosecutorial misconduct 
must be egregious indeed to warrant our 
vacating the sentence and remanding for 
a new penalty-phase trial. 

476 So. 2d at 133. 

Recognizing this formidable test, Appellant maintains 

that the prosecutorial argument at bar requires reversal. 

First, when the improper remarks at bar are compared to those 

found objectionable (but not reversible) in Bush, supra and 

Bertolotti, supra, it is clear that the nlisconduct at bar was 

a more extensive. Not only were there more improper remarks, 

the tenor of the remarks was more blatantly prejudicial. 

Secondly, under the facts at bar, the importance of 

the jury penalty recommendation cannot be slighted. Vhere the 

jury recommends life but the trial judge imposes a sentence 

of death, this Court will reverse unless "the facts suggesting 

a sentence of death" are "so clear and convincing that vir- 

tually no reasonable person could differ." Tedder v. State, 

322 So.2d 908 at 910 (Fla.1975). Where there is any chance 

that the prosecutor's improper remarks may have tainted the 

jury recommendation, reversal should be required unless the 

reviewing court can determine that the sentence of death would 

have been upheld even if the trial judge had overridden a jury 

a life recommendation. That is not the case here. 



Finally, this Court's opinions in Bush, supra and 

Bertolotti, supra were already published when the case at bar 

was tried. Evidently, deploring prosecutorial misconduct does 

not get some prosecutors' attention. "A ritualistic verbal 

spanking"gl is unlikely to impel such prosecutors into cleaning 

up their act. This Court should reverse. 

8' See Judge Frank's dissenting opinion in United States v .  
Antonelli Fireworks Co., 155 F.2d 631 at 661-662 (2d Cir. 1946). 



ISSUE X I .  

THE TRIAL COURT ERRED BY IMPOS- 
I N G  A SENTENCE OF DEATH BECAUSE 
TEE AGGRAVATING CIRCUMSTANCES 
RELIED UPON I N  TEE FINDINGS WERE 
NOT ADEQUATELY SUPPORTED. 

The t r i a l  c o u r t  s e t  f o r t h  w r i t t e n  f i n d i n g s ,  a s  r e -  

q u i r e d ,  when imposing t h e  d e a t h  s en t ence  on Garron f o r  t h e  

murder of Tina Garron.  (R2353-2356,see Appendix) The aggra-  

v a t i n g  c i rcumstances  5921 .141(5) (b) ,  F l a . S t a t .  (p rev ious  con- 

v i c t i o n  f o r  v i o l e n t  f e l o n y )  , 5921.141 (5)  ( e )  , F l a .  S t a t .  ( t o  

avo id  a  l awfu l  a r r e s t ) ,  5921.141 (5)  (h)  , F l a .  S t a t .  ( e s p e c i a l l y  

he inous ,  a t r o c i o u s  o r  c r u e l )  and 5 9 2 1 . 1 4 1 ( 5 ) ( i ) ,  F l a . S t a t .  

( c o l d ,  c a l c u l a t e d  and premedi ta ted)  were found a p p l i c a b l e  t o  

t h i s  homicide.  The c o u r t ' s  f i n d i n g  on each of  t h e s e  aggrava t -  

i ng  c i rcumstances  w i l l  be  c o n t e s t e d .  

A.  The C o u r t ' s  F ind ing  That  Garron Was 
P rev ious ly  Convicted 0 5  A Felony Invo lv ing  
The Threa t  O f  Vio lence  To The Person .  

To suppor t  t h i s  f i n d i n g ,  t h e  c o u r t  r e l i e d  upon 

Gar ron ' s  1974 p l e a  of  no lo  con tendere  t o  a  charge  of aggrava ted  

a s s a u l t  which r e s u l t e d  i n  a  wi thho ld ing  of a d j u d i c a t i o n .  (R2385- 

2386,1396-1397) Appe l lan t  s a t i s f a c t o r i l y  completed t h e  tern1 

of  p roba t i on .  (R1307-1308,2366) 

Apparen t ly ,  t h e  t r i a l  c o u r t  r e l i e d  upon t h i s  C o u r t ' s  

op in ion  i n  McCrae v .  S t a t e ,  395 So.2d 1145 (F l a .1980 ) ,  c e r t .  

d e n . ,  454 U.S. 1037,  102 S .Ct .  583,  70 L.Ed.2d 486 (1981).  

PlcCrae had p l e d  g u i l t y  t o  a s s a u l t  w i t h  i n t e n t  t o  murder b u t  

had n o t  been a d j u d i c a t e d  g u i l t y  p r i o r  t o  h i s  commission of a  

c a p i t a l  f e l o n y .  Th i s  Court  h e l d  t h a t  a  p l e a  of g u i l t y  i s  i t- 



s e l f  a conv ic t ion ;  accord ing ly :  

The word "convicted" a s  used i n  s e c t i o n  
921.141(5)(b)  means a  v a l i d  g u i l t y  p l e a  
o r  j u r y  v e r d i c t  of g u i l t y  f o r  a  v i o l e n t  
f e l o n y ;  an  a d j u d i c a t i o n  of  g u i l t  i s  n o t  
necessary  . . . .  395 So.2d a t  1154. 

A t  b a r ,  t h e  ques t ion  i s  whether a  nolo  contendere  

p l e a  wi thout  a d j u d i c a t i o n  of g u i l t  a l s o  e s t a b l i s h e s  a convic-  

t i o n  f o r  purposes of t h e  921.141(5)(b)  aggrava t ing  c i rcumstance.  

I n  Vinson v .  S t a t e ,  345 So, 2d 711 (F l a .  1977) ,  t h i s  

Court undertook a thorough a n a l y s i s  of t h e  p l e a  of nolo  conten- 

de re .  The Vinson c o u r t  concluded t h a t  a  p l e a  of no lo  contendere  

"does n o t  admit t h e  a l l e g a t i o n s  of t h e  charge i n  a  t e c h n i c a l  

sense  bu t  on ly  says  t h a t  t h e  defendant  does n o t  choose t o  de- 

fend ."  345 So.2d a t  715. The p l e a  " is  i n  t h e  n a t u r e  of a  

compromise between t h e  S t a t e  and t h e  accused."  345 So.2d a t  

715. Thus, i t  i s  ev iden t  t h a t  a p l e a  of no lo  contendere  i s  

on ly  equ iva l en t  t o  a  g u i l t y  p l e a  i n  t h a t  i t  a l lows  t h e  c o u r t  

t o  proceed t o  impose punishment. 

I n  Wyche v .  F l o r i d a  Unemployment Appeals Commission, 

469 So.2d 184 (F la .3d  DCA 1985) ,  t h e  unemployment c la imant  

had p l ed  no c o n t e s t  t o  a  charge of b a t t e r y  on h e r  supe rv i so r .  

The Third  D i s t r i c t  h e l d  t h a t  t h i s  p l e a  was i n s u f f i c i e n t  e v i -  

dence t o  e s t a b l i s h  "misconduct i n  employment" o r  " v i o l a t i o n  

of a  c r imina l  law." 469 So.2d a t  186. It seems ha rd ly  f a i r  

t h a t  a  p l e a  of nolo  contendere  could be a  good enough reason  

t o  send someone t o  t h e  e l e c t r i c  c h a i r  bu t  n o t  good enough t o  

deny them unemployment b e n e f i t s .  

Appel lant  i s  aware of t h i s  C o u r t ' s  d e c i s i o n  i n  

M a s e l l i  v .  S t a t e ,  446 So.2d 1079 (Fla.1984) which h e l d  t h a t  a  



judgment of guilt following a nolo contendere plea was a suf- 

a ficient basis to sustain a revocation of probation. Maselli 

can be distinguished by the fact that a judgment of guilt was 

entered; the Maselli court specifically cites the "conviction" 

rather than the plea as the sufficient basis for revocation. 

Probably the more vital difference between Maselli 

and the case at bar is the standard of proof required. In 

capital proceedings, aggravating circumstances must be proved 

beyond a reasonable doubt. Williams v. State, 386 So.2d 538 

(Fla. 1980). In probation revocation proceedings, the burden 

of proof is significantly lower. Russ v. State, 313 So.2d 758 

(Fla.), cert.den., 423 U.S. 924, 96 S.Ct. 267, 46 L.Ed.2d 250 

Accordingly, the sentencing judge should not have 

• used Garron's 1974 nolo contendere plea to aggravated assault 

to establish the aggravating circumstance of §921.141(5)(b), 

Fla. Stat. 

E .  The Court's Finding That The Capital 
Felonv Was Committed To Avoid Arrest. 

When the victim of the murder is not a police officer, 

the proof of the intent to avoid arrest and detection by mur- 

dering a possible witness must be very strong before such mur- 

der can be considered to be an aggravating circumstance. Riley 

v. State, 366 So.2d 19,22 (Fla,1978), cert.den., 459 U.S. 981, 

103 S.Ct. 317, 74 L.Ed.2d 294 (1982). The proof must show 

that the dominant motive for murder was the elinination of a 

witness. White v. State, 403 So.2d 331,338 (Fla.1981), -- cert. 

den., 463 U.S. 1229, 103 S.Ct. 3571, 77 L.Ed.2d 1412 (1983). 



A t  b a r ,  t h e r e  was evidence t o  show t h a t  Tina Garron 

was sho t  whi le  she was on t h e  te lephone  a t tempt ing  t o  n o t i f y  

t h e  p o l i c e  of he r  mo the r ' s  shoot ing .  While t h i s  i n d i c a t e s  

t h a t  Appel lant  may have sho t  Tina t o  p revent  n o t i f i c a t i o n  of 

t h e  p o l i c e  and h i s  a r r e s t ,  t h e r e  a r e  o t h e r  p l a u s i b l e  hypothe- 

s e s .  

One i s  t h a t  Garron, having k i l l e d  h i s  w i f e ,  was 

merely cont inu ing  a  shoot ing  rampage w i t h  t h e  i n t e n t i o n  of 

wiping o u t  h i s  fars i ly  and h imse l f .  There i s  no evidence 

showing t h a t  Garron eve r  contemplated escaping p rosecu t ion  f o r  

t h e  shoot ing  of h i s  w i f e  o t h e r  t han  by shoot ing  h imse l f .  A l -  

though h i s  s u i c i d e  a t tempt  was perhaps  a l s o  an a t tempt  t o  avoid 

a r r e s t ,  Appel lant  does no t  b e l i e v e  t h a t  the l e g i s l a t u r e  in tended  

t h i s  aggrava t ing  c i rcumstance t o  be  a p p l i e d  under t h e  f a c t s  

p r e s e n t  a t  b a r ,  

C .  The C o u r t ' s  Finding That The C a p i t a l  
Felony Was E s p e c i a l l y  Heinous, Atrocious  
O r  Crue l .  

The Findings  of t h e  sen tenc ing  judge show t h a t  t h e  

evidence r e l i e d  upon was i r r e l e v a n t  t o  t h e  e s p e c i a l l y  he inous ,  

a t r o c i o u s  o r  c r u e l  aggrava t ing  c i rcumstance.  See R2354 (A2) 

Shooting t h e  p i s t o l  w i t h  two hands from a  "s teady  f i r i n g  p o s i -  

t i on"  does no t  i n  any way e s t a b l i s h  t h a t  t h e  v i c t i m  s u f f e r e d  

more than  from a  more impromptu shoo t ing .  

I n  Lewis v .  S t a t e ,  377 So.2d 640 (F la .1979) ,  t h e  

v i c t i m  was sho t  i n  t h e  c h e s t  f i r s t  and then  s e v e r a l  more t imes 

a s  he  t r i e d  t o  f l e e .  This  Court he ld  t h a t  such a  shoot ing  

dea th  was n o t  e s p e c i a l l y  heinous,  a t r o c i o u s  o r  c r u e l .  



The sentencing judge a l s o  mentioned " the  f i r i n g  of 

a shots  a f t e r  t h e  v ic t im became help less"  a s  reason f o r  f ind ing  

t h e  HAC aggravating f a c t o r .  [R2354, (AZ)] I n  Jackson v.  S t a t e ,  

451 So.2d 458 (Fla.1984),  t h i s  Court explained t h a t  once a  

v ic t im becomes unconscious, f u r t h e r  a c t s  con t r ibu t ing  t o  h i s  

death cannot support an HAC f ind ing .  Like t h e  v ic t im i n  

Jackson, t h e r e  i s  no evidence a t  bar t h a t  Tina Garron remained 

conscious f o r  more than a  few moments a f t e r  t h e  f i r s t  shot was 

f i r e d .  

Accordingly, t h e  t r i a l  c o u r t ' s  f inding  t h a t  t h e  ag- 

gravat ing circumstance of 5921.141(5)(h), F l a . S t a t .  appl ied  

was erroneous.  

D.  The Cour t ' s  Finding That The Capi ta l  
Felonv Was Committed I n  A Cold. Calculated 
And Premeditated Manner. 

The sentencing judge r e l i e d  on testimony t h a t  Garron 

procured h i s  p i s t o l  and concealed i t  under a  towel during the  

quarre l  with h i s  wife ,  Le Thi Garron. [R2354, (AZ)] He denied 

having a  weapon. Then, he shot  Le Thi Garron and, moments 

l a t e r ,  Tina Garron. (R2354, (AZ)] 

The sentencing judge, i n  h i s  Findings,  c a l l e d  t h i s  

"heightened premeditat ion."  However, even i f  t h e s e  f a c t s  

show c a l c u l a t i o n  p r i o r  t o  the  shooting of Le Thi Garron, they 

do not  show any such c a l c u l a t i o n  i n  regard t o  t h e  shooting of 

Tina. Rather ,  i t  i s  l i k e l y  t h a t  t h e  shooting of Tina was a  

spontaneous r e a c t i o n  t o  her  telephoning f o r  he lp .  

The sentencing judge f u r t h e r  noted t h a t  Appellant 

shot Tina four  times a t  r e l a t i v e l y  c l o s e  range. [R2355,(A3)] 



Shooting a  v i c t i m  numerous t imes does no t  e s t a b l i s h  t h e  

heightened premedi ta t ion  necessary  f o r  a p p l i c a t i o n  of t h e  CCP 

f a c t o r .  Cannady v .  S t a t e ,  427 So.2d 723 ( F l a . l 9 8 3 ) ( v i c t i m  

sho t  f i v e  t i m e s ) .  

I n  McCray v .  S t a t e ,  416 So.2d 804 (F la .1982) ,  t h i s  

Court s a i d  t h a t  t h e  CCP aggrava t ing  c i rcumstance 

o r d i n a r i l y  a p p l i e s  i n  t h o s e  murders which 
a r e  c h a r a c t e r i z e d  a s  execut ions  o r  con- 
t r a c t  murders,  a l though t h a t  d e s c r i p t i o n  
i s  n o t  in tended t o  be  a l l - i n c l u s i v e .  416 
So.2d a t  807. 

Accordingly,  t h e  McCray cou r t  found t h e  CCF aggrava t ing  f a c t o r  

was improper where t h e  defendant  had approached t h e  van where 

t h e  v i c t i m  was s e a t e d ,  y e l l e d  "This i s  f o r  you, mother f u c k e r , "  

and proceeded t o  shoot t h e  v i c t i m  t h r e e  t imes .  

Like t h e  shoot ing  i n  McCray, t h e  shoot ing  a t  b a r  of 

• Tina Garron shows only a  respons ive  a c t  w i th  b a r e l y  enough 

premedi ta t ion  f o r  f i r s t - d e g r e e  murder. 

Appel lant  would f u r t h e r  n o t e  t h a t  t h e  sen tenc ing  

judge found t h e  mental  s t a t u t o r y  m i t i g a t i n g  f a c t o r s  5921.141 

(6) (b) and ( f )  t o  be  a p p l i c a b l e .  [R2355-2356, (A3-4)] The 

k i l l e r ' s  s t a t e  of mind i s  t h e  essence  of t h e  c o l d ,  c a l c u l a t e d  

and premedi ta ted aggrava t ing  c i rcumstance.  Mason v .  S t a t e ,  

438 So.2d 374 (F la .1983) ,  c e r t . d e n . ,  465 U.S. 1051, 104 S .C t .  

1330, 79 L.Ed. 2d 725 (1984); H i l l  v .  S t a t e ,  422 So. 2d 816 (F l a .  

1982) ,  c e r t . d e n . ,  460 U . S .  1017, 103 S .C t .  1262, 75 L.Ed.2d 

488 (1983). C e r t a i n l y ,  Gar ron ' s  mental  c o n d i t i o n  a s  found by 

t h e  t r i a l  judge makes i t  h igh ly  ques t ionab le  whether Garron 

a had t h e  mental  c a p a c i t y  t o  engage i n  "heightened premedita-  

t i o n . "  



E. Weighing Of The Aggravating Circum- 
stances Against The 1"ltiigtinz Circlm- 
stances. 

The sentencing judge found as a non-statutory miti- 

gating circumstance that Garron has been a model prisoner. He 

found two statutory mitigating circumstances; committed under 

extreme mental or emotional disturbance (§921.141(6)(b), Fla. 

Stat.) and capacity to conform conduct was substantially im- 

paired (4921.141(6) (f) , Fla. Stat. ) . [R2355-2356, (A3-4)] These 

mitigating factors were clearly given great weight by sentenc- 

ing judge, although he found that they did not outweigh the 

aggravating factors. [PL2356,(A4)] If any of the aggravating 

factors are stricken however, the balance might well point to 

a life sentence. Thus, remand for a reweighing would be re- 

quired. 

F. A Sentence Of Death Is Not Froportional 
In The Case At Bar. 

The facts of the case at bar contain many similarities 

to the facts in Blair v. State, 406 So.2d 1103 (Fla.1981) 

where this Court vacated the death sentence and ordered a life 

sentence imposed. Of course, the facts at bar contain more ag- 

gravation because two victims were killed. However, there was 

less deliberation and planning prior to the killings at bar. 

Moreover, the extensive mitigating evidence relative to Garron's 

mental condition was not present in Blair. A sentence of death 

is no more justified by the facts at bar than it was in Blair. 

Accordingly, if this Court affirms Garron's convic- 

tions, it should reduce his sentence of death to life imprison- 

ment. If Garron is to be retried, much judicial labor could 



be saved i f  t h i s  Court declared the  death penal ty inappropriate  

under these  f a c t s .  



CONCLUSION 

Based upon the foregoing argument, reasoning and 

authorities, Joseph Garron, Appellant, respectfully requests 

this Court to grant him relief as follows: 

On the arguments raised in Issues I, 11, 111, IVY V 

and VI, he asks this Court to grant him a new trial. 

On the arguments raised in Issues VII, VIII, IX and 

X, he asks this Court to remand for a new penalty phase pro- 

ceeding before a new jury. 

On the argument presented in Issue XI, he asks this 

Court to vacate his sentence of death and to order either a) a 

reweighing of the aggravating factors against the mitigating 

factors, or b) imposition of a life sentence. 
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