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ANSWER TO STATEMENT OF THE CASE AND OF THE FACTS 

The Appel lee  concurs  i n  t h e  s t a t e m e n t  of  t h e  c a s e  a s  s e t  f o r t h  i n  t h e  

f i r s t  pa ragraph  of  t h e  A p p e l l a n t ' s  b r i e f .  

The Bogards were m a r r i e d  i n  1956 and were d i v o r c e d  J u l y  25, 1984, making 

t h i s  a  28 y e a r  mar r i age .  

The Appe l l ee  s h o r t l y  p r i o r  t o  t h e  s e p a r a t i o n  of  t h e  p a r t i e s  h e r e t o  had 

an o p e r a t i o n  and was s t i l l  under  t h e  c a r e  of a p h y s i c i a n  d u r i n g  t h e  p r o c e e d i n g s  

of  t h i s  c a s e  and d i d  n o t  work d u r i n g  t h e  m a r r i a g e  w i t h  t h e  e x c e p t i o n  of  a  

p e r i o d  of 6  o r  7  y e a r s  j u s t  p r i o r  t o  t h e  p a r t i e s '  s e p a r a t i o n  wherein  she  oper-  

a t e d  a  ce ramics  shop. According t o  h e r  t e s t imony ,  t h e  shop o n l y  made money 

d u r i n g  a  2 y e a r  p e r i o d  o u t  of t h e  6 o r  7  y e a r s  t h a t  i t  was i n  o p e r a t i o n  and 

t h a t  was d u r i n g  t h e  f i r s t  and second y e a r s  i t  was i n  o p e r a t i o n .  The Appel lan t  

e s t i m a t e d  t h e  A p p e l l e e ' s  j ewe le ry  and a s s e t s  r emain ing  from t h e  ce ramics  shop 

a t  on o r  about  $25,000.00 whereas t h e  Appe l l ee  e s t i m a t e d  t h e i r  v a l u e  a t  approx- 

i m a t e l y  $10,000.00. 

The t r i a l  c o u r t  d i d  award t o  t h e  Appe l l ee  permanent al imony i n  t h e  sum 

of $193.50 p e r  week w h i l e  t h e  Appe l l an t ,  accord ing  t o  h i s  F i n a n c i a l  A f f i d i v i t  

had a  n e t  income from h i s  employment i n  t h e  sum of $774.00 p e r  week and, from 

h i s  t e s t imony ,  h e  had l a n d  which h e  had i n h e r i t e d  t o g e t h e r  w i t h  o t h e r  p r o p e r t i e s  

i n  a  s t a t e  o t h e r  t h a n  t h e  S t a t e  of  F l o r i d a .  The Appe l l ee  was f u r t h e r  g r a n t e d  

a  50% s h a r e  of  t h e  A p p e l l a n t ' s  i n t e r e s t  i n  M a r t i n ' s  p r o f i t  s h a r i n g  p l a n  which 

shows by t h e  ev idence  t h a t  h e  had withdrawn $5,000.00 t h e r e f r o m  s h o r t l y  p r i o r  

t o  t h e  t r i a l  of  t h e  above e n t i t l e d  cause;  and f u r t h e r  g r a n t e d  t o  t h e  Appe l l ee  

a  1/2  i n t e r e s t  i n  t h e  A p p e l l a n t ' s  r e t i r e m e n t  income based  upon what t h e  

A p p e l l a n t  would draw i f  h e  shou ld  r e t i r e  a t  t h e  age of 55 y e a r s  and f u r t h e r  

l i m i t e d  i t s  v a l u e  a s  of  June 1, 1984. 



The Cour t  f u r t h e r  found t h a t  t h e  Appe l l an t  had a  s p e c i a l  e q u i t y  i n  t h e  

m a r i t a l  home and t h i s  s a i d  e q u i t y  was l i m i t e d  by  t h e  Cour t  t o  t h e  sum of 

$5,000.00. 



ISSUES ON APPEAL 

THE APPEDLEE CONTENDS THAT THE COURT DID NOT ERR I N  DETERMINING THE 

AMOUNT OF THE APPELLANT'S SPECIAL EQUITY I N  THE MARITAL HOME. 

THE APPELLEE CONTENDS THAT THE TRIAL COURT DID NOT ERR I N  DETERMINING 

THAT THE APPELLANT'S FUTURE RETIREMENT PAY I S  A PRESENT MARITAL ASSETT. 

THE APPELLEE CONTENDS THAT THE TRIAL COURT DID NOT ERR I N  NOT CHARGING 

WIFE'S INTEREST I N  RETIREMENT PAY WITH INCOME TAXES. 



ANSWER 'TO SPECIAL EQUITY I N  MARITAL HOME 

The Appe l l ee  con tends  t h a t  t h e  t r i a l  c o u r t  d i d  n o t  e r r  
i n  d e t e r m i n i n g  t h e  amount of A p p e l l a n t ' s  s p e c i a l  e q u i t y  
i n  t h e  m a r i t a l  home. 

The f a c t s  o f  t h e  c a s e  show t h a t  some y e a r s  p r i o r  t o  t h e  m a r r i a g e  of t h e  

p a r t i e s  h e r e t o ,  t h e  A p p e l l a n t  i n h e r i t e d  some l a n d  and bonds from h i s  f a t h e r ' s  

e s t a t e ,  t h e  e x a c t  amount and v a l u e  of  t h e  l a n d  and bonds were never  s p e c i f i c l y  

e s t a b l i s h e d  a t  t h e  t r i a l  of  t h i s  c a s e ,  t h e  A p p e l l a n t  t e s t i f y i n g  t h a t  h i s  mother 

needed t h e  l a n d  and bonds t o  l i v e  on. 

There  was no t e s t imony  a t  t h e  t r i a l  which showed t h a t  funds  which were 

t h e  A p p e l l a n t ' s  p r i o r  t o  m a r r i a g e  d i d  n o t  c o n s t i t u t e  a  g i f t  by t h e  Appe l l an t  

t o  t h e  Appe l l ee  a t  t h e  t ime h e  p u r p o r t e d l y  used some $2,500.00 from h i s  i n h e r -  

i t a n c e  t o  purchase  t h e  b u i l d i n g  l o t  of  t h e  p a r t i e s 1  f i r s t  home and an addi-  

t i o n a l  $5,300.00 t o  h e l p  pay f o r  c o n s t r u c t i o n  c o s t s .  Nor was t h e r e  any evi-  

dence t o  show t h a t  an  a d d i t i o n a l  $2, 708.00 of  h i s  i n d i v i d u a l  a s s e t s  used by t h e  

A p p e l l a n t  t o  complete  t h e  p u r c h a s e  o f  t h e  second home was n o t  o f  a  g i f t  o f  

Appe l l an t  t o  Appel lee .  

I n  dehermining t h e  funds  used by t h e  A p p e l l a n t ,  l e t  u s  examine t h e  f a c t s  

a s  they  were r e l a t e d  i n  t h e  A p p e l l a n t ' s  b r i e f ,  to-wi t :  That  h e  used  $7,800.00 

of  h i s  i n h e r i t a n c e  i n  t h e  p u r c h a s i n g  of  t h e  f i r s t  home which s t o o d  i n  t h e  j o i n t  

names of  t h e  p a r t i e s  h e r e t o  and, when same was d i sposed  o f  t o  a c q u i r e  t h e  

second home, h e  r e c e i v e d  an e q u i t y  towards  t h e  second home of  o n l y  $3,984.00, 

which i s  a  l o s s  on  t h e  f i r s t  home of  h i s  i n d i v i d u a l  funds  i n  t h e  sum o f  

$3,816.00. Adding t h e  c r e d i t  from h i s  f i r s t  home towards t h e  second home of  

$3,984.00 p l u s  t h e  amount h e  t e s t i f i e d  t h a t  h e  p l a c e d  i n  t h e  second home, cash ,  

$2, 708.00, makes h i s  t o t a l  inves tment  i n  t h e  second home o r  t h e  m a r i t a l  home 

i n  q u e s t i o n  of  t h e  sum of  $6,692.00. 
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The Appel lee  t e s t i f i e d  t h a t  t h e  Appe l l an t  had used some of  h i s  funds  

from an i n h e r i t a n c e  i n  t h e  p u r c h a s i n g  and b u i l d i n g  of  t h e  f i r s t  home owned 

by t h e  p a r t i e s  he re - to ;  however, she  den ied  t h a t  h e  used any of h i s  i n h e r i t e d  

funds  i n  t h e  a c q u i s i t i o n  of  t h e  m a r i t a l  d o m i c i l e  i n  q u e s t i o n .  There fo re ,  

t a k i n g  t h e  t e s t imony  of t h e  w i f e  r a t h e r  t h a n  t h e  t e s t imony  of t h e  husband,  

t h e  Appe l l an t  o n l y  had i n  t h e  home i n  q u e s t i o n  t h e  t o t a l  sum of  $3,984.00 of 

i n h e r i t e d  funds .  

It i s  easy  t o  d e t e r m i n e  t h a t  t h e  Cour t ,  i n  l i m i t i n g  A p p e l l a n t ' s  s p e c i a l  

e q u i t y  t o  $5,000.00,did n o t  c o n s i d e r  t h e  fo rmula  s e t  f o r t h  i n  McClung V. 

McClung o r  Landay v. Landay and e v i d e n t l y  a p p l i e d  t h e  t h e o r i e s  s e t  f o r t h  i n  

Lyons v. Lyons, 436 So 2d 156, wherein  t h e  Cour t  s e t  f o r t h  t h a t ,  a t  d i v o r c e ,  

each spouse  must b e  t r e  t e d  i n  such a  manner a s  t o  b e  g i v e n  f a i r  c o n s i d e r a t i o n  

i n  what h a s  been accumulated d u r i n g  t h e  mar r i age .  The Cour t  e v i d e n t l y  found,  

i n  i t s  w i s e  d i s c r e t i o n ,  t h a t  t h e  A p p e l l a n t  was e n t i t l e d  t o  t h e  sum o f  o n l v  

$5,000.00 a s  and f o r  s p e c i a l  e q u i t y  h e  migh t  have h a d - i n  and t o  t h e  s a i d  mari-  

t a l  domic i l e .  The Court  f u r t h e r  e v i d e n t l y  found t h a t  t h e r e  had been no showing 

t h a t  a  g i f t  was n o t  i n t e n d e d  a t  t h e  t ime  t h a t  t h e  o r i g i n a l  funds  of t h e  Appel- 

l a n t  were used i n  h e l p i n g  t o  p r o c u r e  t h e  f i r s t  home of t h e  p a r t i e s  h e r e t o .  The 

Cour t  f u r t h e r  e v i d e n t l y  found t h a t  Landay v. Landay d i d  n o t  app ly  i n  t h i s  in -  

s t a n c e  s i n c e  t h e r e  h a s  been no c a s e  i n  F l o r i d a  t o  t h e  knowledge of t h e  under-  

s igned  wherein  funds  can  b e  fo l lowed  through s e v e r a l  p i e c e s  of p r o p e r t y  t o  make 

a  d e t e r m i n a t i o n  of  p e r c e n t a g e s .  There  was no t e s t imony  from t h e  Appe l l an t  t h a t  

h e  d i d  n o t  i n t e n d  t o  make a  g i f t  t o  t h e  Appe l l ee  of any funds  o r i g i n a l l y  used  

i n  t h e  purchase  of any of s a i d  p r o p e r t i e s  t h a t  were p l a c e d  i n  t h e  j o i n t  names 

)of t h e  p a r t i e s  h e r e t o .  

T h e r e f o r e ,  t h e  lower c o u r t  d i d  n o t  e r r  i n  f a i l i n g  t o  f o l l o w  t h e  fo rmula  

s e t  down i n  t h e  Landay case .  



RETIREMENT INCOME 

The t r i a l  c o u r t  d i d  n o t  e r r  i n  de te rmin ing  t h a t  t h e  
A p p e l L a n t l s  f u t u r e  r e t i r e m e n t  pay i s  a  p r e s e n t  
m a r i t a l  a s s e t .  

The r e t i r e m e n t  p l a n  i n  questi .on h a s  a  p r e s e n t  cash v a l u e ,  a s  t e s t i f i e d  

t o  by H e n r i e t t a  Rudd, B e n e f i t s  S u p e r v i s o r  f o r  s a i d  company, i n  t h e  f o l l o w i n g  

q u e s t i o n s  and answers :  (R-112) - 
Q. Now, I h e r e w i t h  hand you a  r e t i r e m e n t  income p l a n  f o r  sa la r i ed , ' employees  

i n  r e f e r e n c e  t o  M r .  Bogard. Can you t e l l  me what r e t i r e m e n t  b e n e f i t s  h e  h a s  

a s  of t h e  p r e s e n t  t ime  when h e  r e a c h e s  age 55 i f  h e  shou ld  q u i t  today? 

A. Okay, i f  M r .  Bogard shou ld  t e r m i n a t e  from t h e  company a s  of  today,  a t  

age 55 h e  would b e  a b l e  t o  r e c e i v e  f o r  h i s  l i f e t i m e  an annua l  b e n e f i t  i n  t h e  

amount of  $8,942. 

Q. And t h i s  i s  accurhulated a t  t h i s  t ime? 

A. T h a t ' s  accumulated a t  t h i s  t ime.  

S i n c e  t h i s  r e t i r e m e n t  fund was i n  i t s  e n t i r e l y  accumulated d u r i n g  t h e  

m a r r i a g e  o f  t h e  p a r t i e s  h e r e t o  and s i n c e  t h i s  i s  a  v e s t e d  r i g h t  a t  t h i s  t i m e  

s u b j e c t  o n l y  t o  t h e  Appe l l an t  l i v i n g  t o  t h e  age of  55 y e a r s ,  t h e  Cour t ,  i n  

i t s  w i s e  d i s c r e t i o n ,  and i n  e q u i t a b l e  d i s t r i b u t i o n ,  g r a n t e d  t o  t h e  Appe l l ee  

t h e  i n t e r e s t  which she  h a s  i n  t h i s  v e s t e d  r i g h t .  C l a r k e  vs .  Clarke ,  443 So.2nd 

486, 9FLW 180 (DCA 1/13/84). 

There fo re ,  t h e  Cour t  d i d  n o t  e r r  i n  d e t e r m i n i n g  t h a t  t h e  A p p e l l a n t ' s  

f u t u r e  r e t i r e m e n t  pay i s  a  p r e s e n t  m a r i t a l  a s s e t .  



INCOME TAXES 

The t r i a l  c o u r t  d i d  n o t  e r r  i n  n o t  c h a r g i n g  t h e  
w i f e l s  i n t e r e s t  i n  r e t i r e m e n t  pay w i t h  income t a x e s .  

The lower  c o u r t  d i d  n o t  make any p r o v i s i o n  f o r  payment of  income t a x e s  

t h a t  w i l l  have t o  be  p a i d  by someone on t h e  r e t i r e m e n t  pay when and i f  i t  i s  

r e c e i v e d .  

The lower c o u r t  made no s a i d  p r o v i s i o n  s i n c e  i t  would b e  s t r i c t l y  t h e  

p r e s e n t  c o u r t l s  o p i n i o n  a s  t o  what t h e  f e d e r a l  income t a x  laws w i l l  b e  f i v e  

y e a r s  from t h e  d a t e  h e r e o f  and a s  t o  what p e r c e n t a g e  t h e  t a x  would b e  a s  t o  

t h e  whole. 

Income t a x e s  c e r t a i n l y  would n o t  have t o  b e  p a i d  o u t  of  t h e  funds  o f  t h e  

A p p e l l a n t  and a l s o  by t h e  Appe l l ee  o r  what she  would have r e c e i v e d  t h e r e a f t e r  

s i n c e  t h i s  would be  double  t a x a t i o n .  

Wherefore, t h e  Appe l l ee  con tends  t h a t  t h e  t r i a l  c o u r t  d i d  n o t  e r r  i n  n o t  

c h a r i n g  t h e  w i f e l s  i n t e r e s t  i n  r e t i r e m e n t  pay w i t h  income t a x e s .  



CONCLUSION 

The Court, i n  r u l i n g  a  s p e c i f i c  sum i s  due t h e  Appel lant  a s  s p e c i a l  

equ i ty ,  made a  de te rmina t ion  from t h e  f a c t s  of t h e  case  t h a t  Appellant evi-  

den t ly  spent  approximately $3,984.00 of i n h e r i t e d  funds,  which, i n  equ i ty  and 

good conscience, h e  should have r e s t o r e d  t o  him, t h e  Court rounding o u t  t h e  

f i g u r e  t o  $5,000.00 without  minutely f i g u r i n g  t h e  exac t  sum h e  had expended. 

The Court f u r t h e r  ev iden t ly  made a  de te rmina t ion  t h a t  any enhancement of t h e s e  

s a i d  funds was no t  due t o  any e f f o r t  on t h e  p a r t  of t h e  Appel lant  and, there-  

f o r e ,  h e  was no t  e n t i t l e d  t o  such. 

From t h e  evidence adduced through a r e p r e s e n t a t i v e  of t h e  Appel lant '  s 

employer it was conc lus ive ly  shown t h a t  t h e  r e t i r emen t  fund has  a  p re sen t  day 

f i x e d  va lue  i n  t h e  sum of $8,542.00 per  year  f o r  t h e  l i f e  of t h e  Appel lant  i f  

h e  reaches  t h e  age of 55 years  and r e t i r e s .  

The lower cou r t  c e r t a i n l y  d i d  no t  e r r  when i t  f a i l e d  t o  charge any sums 

rece ived  by t h e  ex-wife from s a i d  r e t i r emen t  pay s i n c e  any such amount o r  

percentage s e t  would be pure ly  specu la t i on  a s  t o  t h e  law of t h e  f e d e r a l  

government a t  a  t ime i n  t h e  f u t u r e .  


