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McDONALD, C.J. 

The First District Court of Appeal has certified the 

following question as one of great public importance: 

WHETHER THE TIME FOR COMMENCEMENT OF TRIAL IS MEAS- 
URED FROM THE POINT WHEN THE ORDER IS ANNOUNCED IN 
OPEN COURT OR THE DATE WHEN THE WRITTEN ORDER IS 
ENTERED, AFTER A DENIAL BY A COURT OF A MOTION TO 
DISCHARGE PURSUANT TO FLA. R. CRIM. P. 3.191 (d) (3) . 

Sparkman v. McClure, 478 So.2d 1145, 1146 (Fla. 1st DCA 1985). 

This Court has jurisdiction pursuant to article V, section 

3(b)(4), Florida Constitution. We hold that, so long as some 

notation of the oral order is made, the time for commencement of 

trial is measured from the point when the order is announced in 

open court. Accordingly, we approve the decision of the first 

district in result only. 

The state charged Sparkman by information with driving 

under the influence and possession of narcotics paraphernalia. 

Soon afterward, he requested a continuance, thereby waiving his 

speedy trial rights. Zeigler v. State, 402 So.2d 365 (Fla. 

1981), cert. denied, 455 U.S. 1035 (1982). Following various 

procedural motions and further continuances filed by both the 

defense and the prosecution, Sparkman filed a motion for dismiss- 

al on speedy trial grounds. County court judge Charles D. 

McClure, Jr., denied this motion on July 31, 1984, thereby 



r e i n s t a t i n g  Sparkman's speedy t r i a l  r i g h t s .  Bu t te rwor th  i n  and 

f o r  Broward County v.  F l u e l l e n ,  389 So.2d 968 ( F l a .  1 9 8 0 ) ;  S t a t e  

v .  Kerper ,  393 So.2d 77 ( F l a .  5 t h  DCA 1981 ) .  On o r  abou t  t h a t  

d a t e  t h e  c l e r k  o f  t h e  Leon County Cour t  p l a c e d  form CCC-95 i n t o  

t h e  c o u r t  f i l e .  Th i s  form con t a ined  a l l  t h e  p e r t i n e n t  informa- 

t i o n  r e l a t i n g  t o  t h e  d i s p o s i t i o n  o f  Sparkman's c a s e ,  i n c l u d i n g  

t h e  c a s e  number, t h e  p r e s i d i n g  judge,  t h e  a t t o r n e y s ,  t h e  d a t e ,  

t h e  cha rge s ,  and t h e  d i s p o s i t i o n  of  t h o s e  cha rge s .  Judge 

McClure, however, d i d  n o t  p l a c e  t h e  fo rmal  w r i t t e n  o r d e r  i n t o  t h e  

c o u r t  f i l e  u n t i l  September 1 3 ,  1984. 

On August 24, 1984 Sparkman f a i l e d  t o  appear  f o r  a  sched- 

u l e d  j u ry  t r i a l .  D e s p i t e  t h i s  f a i l u r e ,  a  c o u r t  con t inuance  was 

t aken .  I n  t h e  i n t e r i m  Sparkman f i l e d  a  demand f o r  a d d i t i o n a l  

d i s cove ry .  Subsequent  t o  t h i s  demand, Sparkman f i l e d  a  p e t i t i o n  

f o r  w r i t  of  p r o h i b i t i o n  and o r d e r  t o  show cause  i n  t h e  c i r c u i t  

c o u r t ,  con tend ing  t h a t  t h e  s t a t e  f a i l e d  t o  b r i n g  him t o  t r i a l  

w i t h i n  n i n e t y  days  o f  t h e  c o u r t ' s  d e n i a l  o f  h i s  motion t o  

d i s m i s s .  The c o u r t  den i ed  t h e  p e t i t i o n  on November 28, 1984, and 

Sparkman was subsequen t l y  t r i e d  and c o n v i c t e d  o f  t h e  charged 

crimes on November 29, 1984. On December 27, 1984 Sparkman f i l e d  

i n  t h e  d i s t r i c t  c o u r t  an  appea l  o f  t h e  den i ed  w r i t  of  p r o h i b i -  

t i o n .  On December 28, 1984 he  a l s o  f i l e d  i n  c i r c u i t  c o u r t  a  

n o t i c e  of a p p e a l  o f  h i s  c o n v i c t i o n .  Noting t h e  e x i s t e n c e  of  two 

s imul taneous  a p p e a l s ,  t h e  s t a t e  moved f o r  d i s m i s s a l  o f  t h e  p roh i -  

b i t i o n  appea l .  The d i s t r i c t  c o u r t  den ied  t h i s  motion.  On appea l  

t h e  d i s t r i c t  c o u r t  a f f i r m e d  t h e  c i r c u i t  c o u r t ' s  d e n i a l  of  t h e  

w r i t  of  p r o h i b i t i o n ,  f i n d i n g  t h a t ,  p u r s u a n t  t o  F l o r i d a  Rule of  

Cr imina l  P rocedure  3.191 ( d )  ( 3 )  , t h e  speedy t r i a l  t i m e  began t o  

r un  when t h e  s i g n e d ,  w r i t t e n  o r d e r  was f i l e d .  The d i s t r i c t  c o u r t  

d i d ,  however, view t h e  i s s u e  a s  one o f  f i r s t  impress ion  and 

c e r t i f i e d  t h e  i n s t a n t  q u e s t i o n  t o  t h i s  Cour t .  

Sparkman a rgues  t h a t ,  because  t h e  s t a t e  f a i l e d  t o  b r i n g  

him t o  t r i a l  w i t h i n  n i n e t y  days  from t h e  d e n i a l  i n  open c o u r t  o f  

h i s  motion t o  d i s m i s s  on speedy t r i a l  grounds ,  t h e  s t a t e  cou ld  

n o t  p r o p e r l y  t r y  him a t  a l l .  On t h e  o t h e r  hand, t h e  s t a t e  



contends t h a t  t h e  speedy t r i a l  t ime d i d  no t  s t a r t  t o  run u n t i l  

Judge McClure a c t u a l l y  f i l e d  h i s  s igned ,  w r i t t e n  o r d e r  of  d e n i a l .  

Under t h e  s t a t e ' s  t heo ry ,  t h e  November 29th t r i a l  took p l a c e  

w i t h i n  t h e  ninety-day speedy t r i a l  pe r iod .  

F l o r i d a  Rule of Criminal  Procedure 3 . 1 9 1 ( d ) ( 3 )  s t a t e s :  

I f  t r i a l  of t h e  accused does no t  commence w i t h i n  t h e  
p e r i o d s  of t ime e s t a b l i s h e d  by t h i s  Rule,  a  pending 
motion f o r  d i s cha rge  s h a l l  be g ran ted  by t h e  c o u r t  
u n l e s s  i t  i s  shown t h a t  (i) a  t ime ex t ens ion  has  been 
ordered  under (d )  ( 2 )  and t h a t  ex t ens ion  has  no t  
exp i r ed ,  o r  (ii) t h e  f a i l u r e  t o  hold  t r i a l  i s  a t t r i b -  
u t a b l e  t o  t h e  accused,  a  co-defendant i n  t h e  same 
t r i a l ,  o r  t h e i r  counse l ,  o r  (iii) t h e  accused was 
unava i l ab l e  f o r  t r i a l  under s e c t i o n  ( e )  , o r  ( i v )  t h e  
demand r e f e r r e d  t o  i n  s e c t i o n  ( c )  i s  i n v a l i d .  I f  t h e  
c o u r t  f i n d s  t h a t  d i s cha rge  i s  n o t  a p p r o p r i a t e  f o r  
reasons  under (d )  (3 )  (ii) , (iii) , o r  ( i v )  , t h e  pending 
motion f o r  d i s cha rge  s h a l l  be denied provided howev- 
e r ,  t r i a l  s h a l l  be scheduled and commenced w i t h i n  90 
days of a  w r i t t e n  o r  recorded o r d e r  of d e n i a l .  

(Footnote  omi t ted  and emphasis added.) We f i r s t  no t e  t h e  word 

"o r "  i s  g e n e r a l l y  cons t rued  i n  t h e  d i s j u n c t i v e  when used i n  a  

s t a t u t e  o r  r u l e .  Telophase Soc ie ty  of F l o r i d a ,  Inc .  v.  S t a t e  

Board of Funera l  D i r e c t o r s  & Embalmers, 334 So.2d 563 (F l a .  

1976) .  The use  of t h i s  p a r t i c u l a r  d i s j u n c t i v e  word i n  a  s t a t u t e  

o r  r u l e  normally i n d i c a t e s  t h a t  a l t e r n a t i v e s  were in tended .  

United S t a t e s  v. Garc ia ,  718 F.2d 1528 (11 th  ~ i r .  1 9 8 3 ) ,  

a f f i rmed ,  469 U.S. 70 (1984) ;  Brown v. Brown, 432 So.2d 704 ( F l a .  

3d DCA 1 9 8 3 ) ,  review d ismissed ,  458 So.2d 271 ( F l a .  1984) .  

Accordingly,  d e s p i t e  t h e  s t a t e ' s  con ten t ions  t o  t h e  c o n t r a r y ,  t h e  

phrase  " w r i t t e n  o r  recorded o r d e r  of d e n i a l "  con ta ined  i n  r u l e  

3 . 1 9 1 ( d ) ( 3 )  appears  t o  contemplate t h a t ,  i n  o r d e r  t o  t r i g g e r  t h e  

running of t h e  speedy t r i a l  pe r iod ,  t h e  o r d e r  denying d i scha rge  

need no t  be  " w r i t t e n "  s o  long a s  i t  i s  o therwise  "recorded."  

Therefore ,  we must nex t  determine whether t h e  o r d e r  i n  t h e  ca se  

a t  b a r  was e i t h e r  w r i t t e n  o r  recorded a s  r u l e  3 . 1 9 1 ( d ) ( 3 )  contem- 

p l a t e s .  

The s t a t e  i n s i s t s ,  and Sparkman appears  t o  acknowledge, 

t h a t  Judge McClurels o r d e r  was n o t  " w r i t t e n "  u n t i l  September 

13 th .  Sparkman contends ,  however, t h a t  Judge McClurels o r a l  

d e n i a l ,  announced i n  open c o u r t  on J u l y  1 3 t h ,  was "recorded" on 

t h a t  e a r l i e r  d a t e  i n  two ways. F i r s t ,  Sparkman a rgues  t h a t  t h e  



order was recorded when the clerk prepared form CCC-95 and placed 

it in the court file. Second, Sparkman argues that the recording 

of the trial proceedings onto cassette tape satisfied rule 

3.191(d)(3). Although we reject the argument that a tape record- 

ing satisfies the requirement, we agree with Sparkman's 

contention that the oral pronouncement of the denial in court, 

coupled with the clerk's preparation of form CCC-95, met the 

recording requirement of rule 3.191(d)(3). As we have stated 

before, a decision is rendered when the controversy is decided 

and the judgment is pronounced in court. Casto v. Casto, 404 

So.2d 1046 (Fla. 1981); Wheeler Fertilizer Co. v. Rogers, 49 

So.2d 83 (Fla. 1950). Logically, the speedy trial period should 

begin to run at the point in time when the order denying 

discharge is rendered. Therefore, we rule that so long as the 

clerk of the court makes some notation of the order, whether on a 

form such as CCC-95, in a minute book, or in some analogous fash- 

ion, the oral order is a recorded order. Accordingly, Sparkman's 

speedy trial time began running at the time of the oral 

pronouncement. 

Nevertheless, Sparkman is not entitled to relief. Spark- 

man acknowledges that he failed to appear for his initial court 

date on August 24th. Were it not for Sparkman's failure to 

appear on the assigned court date, coupled with the resulting 

continuance, the trial would not have been postponed until Novem- 

ber 29th. In effect, Sparkman asks this Court to reward his 

recalcitrance with immunity from prosecution. This we will not 

do. 

Moreover, this case reaches us in an improper procedural 

posture. Sparkman has simultaneously pursued both the instant 

appeal from the denial of a writ of prohibition and a separate 

appeal from his conviction. A writ of prohibition, however, is 

an extraordinary writ that is used sparingly to forestall the 

future actions of public officials. Florida Power & Light Co. v. 

Stewart, 468 So.2d 233 (Fla. 4th DCA 1984). Prohibition is 

preventative, not corrective. Thus, it cannot be utilized to 



revoke an  o r d e r  a l r e a d y  e n t e r e d ,  and t h e  w r i t  w i l l  n o t  l i e  where 

t h e  p roceed ings  below have a l r e a d y  been completed.  S t a t e  ex  re l .  

S a r a s o t a  County v. Boyer,  360 So.2d 388 ( F l a .  1978 ) ;  Eng l i sh  v. 

McCrary, 348 So.2d 293 ( F l a .  1 9 7 7 ) ;  S t a t e  ex  re l .  H a r r i s  v.  

McCauley, 297 So.2d 825 ( F l a .  1974 ) .  Moreover, a  de f endan t  

canno t  r e s o r t  t o  a  w r i t  o f  p r o h i b i t i o n  where he  h a s  an  adequa te  

remedy v i a  appea l .  S t a t e  ex  re l .  Turner  v.  E a r l e ,  295 So.2d 609 

( F l a .  1 9 7 4 ) ;  S t a t e  e x  re l .  Schwarz v. Hef fe rnan ,  142 F l a .  137,  

194 So. 313 (1940 ) ;  Benton v .  C i r c u i t  Cou r t  f o r  Second J u d i c i a l  

C i r c u i t ,  382 So.2d 753 ( F l a .  1st DCA 1 9 8 0 ) .  The re fo r e ,  because  

Sparkman s e e k s  t o  p r e v e n t  a  p r o s e c u t i o n  t h a t  h a s  a l r e a d y  t a k e n  

p l a c e  and because  Sparkman h a s  an adequa te  remedy by way of  t h e  

c o n v i c t i o n  appea l  p r e s e n t l y  pending b e f o r e  t h e  c i r c u i t  c o u r t ,  t h e  

d i s t r i c t  c o u r t  c o r r e c t l y  a f f i rmed  t h e  d e n i a l  of t h e  w r i t .  

Accordingly ,  w e  approve i n  r e s u l t  t h e  a i s t r i c t  c o u r t ' s  

d e c i s i o n  a f f i r m i n g  t h e  d e n i a l  o f  t h e  w r i t  of p r o h i b i t i o n .  

I t  i s  s o  o rde r ed .  

BOYD, OVERTON, EHRLICH, SHAW and BARKETT, JJ . ,  Concur 
ADKINS, J . ,  Concurs i n  r e s u l t  on ly  

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, I F  
FILED, DETERMINED. 
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