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IN THE SUPREME COURT OF FLORIDA 

DANIEL R .  BUTLER, 

P e t i t i o n e r ,  

VS  . 
STATE OF FLORIDA, 

Responden t .  
/ 

CASE NO: 6 8 , 0 2 1  

PRELIMINARY STATEMENT 

D a n i e l  B u t l e r  i s  t h e  p e t i t i o n e r  i n  t h i s  C o u r t .  

He w i l l  be  r e f e r r e d  t o  a s  B u t l e r  i n  t h i s  b r i e f .  

R e f e r e n c e s  t o  t h e  r e c o r d  on a p p e a l  w i l l  b e  d e s i g n a t e d  

by t h e  symbol "R"; r e f e r e n c e s  t o  t h e  t r a n s c r i p t  o f  p r o c e e d i n g s  

w i l l  b e  d e s i g n a t e d  "TR"; r e f e r e n c e s  t o  t h e  a p p e n d i x  w i l l  

be  d e s i g n a t e d  "A". 

The d e c i s i o n  o f  t h e  d i s t r i c t  c o u r t  b e i n g  r e v i e w e d  

i s  B u t l e r  v .  S t a t e .  476 So .2d  1334  ( F l a .  1s t  DCA 1 9 8 5 ) .  

The a p p e n d i x ,  bound s e p a r a t e l y  f rom t h e  b r i e f ,  

i n c l u d e s  t h e  o p i n i o n  o f  t h e  d i s t r i c t  c o u r t ,  B u t l e r ' s  

m o t i o n  f o r  r e h e a r i n g ,  a n d  t h e  o r d e r  d e n y i n g  r e h e a r i n g .  



STATEMENT OF THE CASE 

B u t l e r  was c h a r g e d  by i n f o r m a t i o n  i n  t h e  C i r c u i t  

C o u r t  o f  Duval  County w i t h  t h r e e  c r i m e s :  ( 1 )  b u r g l a r y  

o f  a  d w e l l i n g  w h i l e  armed w i t h  a  d a n g e r o u s  weapon, and  

i n  p o s s e s s i o n  o f  a  f i r e a r m ,  w i t h  t h e  i n t e n t  t o  commit 

a  b a t t e r y ,  ( 2 )  a t t e m p t e d  f i r s t  d e g r e e  murder  o f  W i l l i a m  

J o n e s  a n d ,  ( 3 )  a t t e m p t e d  f i r s t  d e g r e e  murder  o f  Wendy 

J o n e s  ( R - 6 , 7 ) .  

The j u r y  was i n s t r u c t e d  on B u t l e r ' s  t h e o r y  o f  

d e f e n s e ,  which  was j u s t i f i a b l e  u s e  o f  f o r c e .  The t r i a l  

j u d g e ,  however ,  i n c l u d e d  t h e  s t a n d a r d  j u r y  i n s t r u c t i o n  

on d e f e n s e  o f  t h e  home which  h e  m o d i f i e d  by i n s e r t i n g  

I f  p e r s o n "  i n  p l a c e  o f  " d e f e n d a n t " .  T h i s  m o d i f i c a t i o n  

r e s u l t e d  i n  t h e  j u r y  b e i n g  t o l d  t h a t  a  p e r s o n  a t t a c k e d  

i n  h i s  home h a s  no  d u t y  t o  r e t r e a t  b u t  i n s t e a d  may s t a n d  

h i s  g round  e v e n  t o  t h e  e x t e n t  o f  u s i n g  d e a d l y  f o r c e  i f  

n e c e s s a r y .  B u t l e r  o b j e c t e d  t o  t h e  i n s t r u c t i o n  on d e f e n s e  

o f  home, p o i n t i n g  o u t  t h a t  t h e  i n c i d e n t  t o o k  p l a c e  n o t  

i n  h i s  home, b u t  i n  t h e  home o f  t h e  a l l e g e d  v i c t i m ,  W i l l i a m  

J o n e s  (TR-314) .  B u t l e r  a l s o  c l a i m e d  t h e  i n s t r u c t i o n  

was a  comment on t h e  e v i d e n c e  b e c a u s e  i t  t o l d  t h e  j u r y  

i t  was l a w f u l  f o r  W i l l i a m  J o n e s  t o  have  a imed a  s h o t g u n  

a t  B u t l e r .  T h a t  i n s t r u c t i o n ,  i t  was a r g u e d ,  was i r r e l e v a n t :  

J o n e s  d e n i e d  h a v i n g  a  s h o t g u n  d u r i n g  t h e  e n c o u n t e r  and  

s a i d  h e  was unarmed when B u t l e r  s h o t  him ( T R - 8 5 - 8 7 ) .  

The j u r y  found  B u t l e r  g u i l t y  o f  b u r g l a r y  and  a t t e m p t e d  

f i r s t  d e g r e e  murder  o f  W i l l i a m  J o n e s  ( R - 1 9 , 2 0 ) .  He was 



acquitted of the attempted murder of Wendy Jones (R-21). 

The trial judge imposed concurrent five year sentences 

on each count with three year minimum mandatory terms 

for possession of a firearm applicable to each (R-28-30). 

On appeal the First District Court affirmed the 

convictions by a vote of 2-1. The majority found that 

the trial judge erred by failing to delete the portion 

of the standard jury instruction pertaining to the use 

of force when a defendant is attacked in his home and 

by modifying it to refer to the alleged victim. The 

Court said: 

The above instruction was irrelevant to any 
fact in issue. The Standard Jury instruction, 
which the lower court modified, was applicable 
only to a defendant's theory of self-defense. The 
jury, if it had accepted the victim's testimony, 
could have found that the victim was not armed 
with any weapon at the time of the encounter, 
and, if it did so find, the above instruction 
would be irrelevant. If, on the other hand, it 
had accepted defendant's testimony that the victim 
was armed and was advancing on him in a threatening 
manner, the instruction again was irrelevant to 
any fact in issue. The victim did not assert the 
defense of self-defense, and it was not he, but 
the defendant, who was on trial for the offense 
charged. 
476 So.2d at 1335 

Without analysis or explanation, however, the 

majority held that: 

A thorough review of the record and of 
the totality of instructions given 
satisfies us that, although the 
instruction was not proper, it was harmless 
error in this case. (Emphasis added). 
476 So.2d at 1335-36 

Judge Ervin agreed with the majority that the 

modified instruction was irrelevant and erroneous. He 

disagreed strongly with the finding of harmless error 

and wrote a dissenting opinion saying: 



The lower  c o u r t ' s  i n s t r u c t i o n  i n  t h e  p r e s e n t  
c a s e  was i n  e f f e c t  an improper  comment on t h e  
e v i d e n c e ,  by a d v i s i n g  t h e  j u r y  t h a t  b e c a u s e  t h e  
d e f e n d a n t  was t h e  a g g r e s s o r ,  t h e  v i c t i m  had  t h e  
r i g h t  n o t  t o  r e t r e a t  b u t  r a t h e r  had t h e  r i g h t  
t o  meet t h e  d e f e n d a n t ' s  u s e  o f  d e a d l y  f o r c e  w i t h  
e q u a l  f o r c e .  The i m p r e s s i o n  s u c h  an i n s t r u c t i o n  
conveys  i s  t o  n e g a t e  t h e  o n l y  d e f e n s e  t h a t  d e f e n d a n t  
had a v a i l a b l e  t o  h i m - - t h a t  o f  s e l f - d e f e n s e .  The 
c h a r g e  i m p l i c i t l y  t o l d  t h e  j u r y  t h a t  t h e  d e f e n d a n t  
had no r i g h t  t o  be where he  was o r  t o  u s e  t h e  
f o r c e  employed,  c o n t r a r y  t o  t h e  e s t a b l i s h e d  
p r i n c i p l e  t h a t  t r i a l  c o u r t s  s h o u l d  o r d i n a r i l y  
r e f r a i n  from commenting on t h e  w e i g h t ,  c h a r a c t e r  
o r  c r e d i b i l i t y  o f  t h e  e v i d e n c e  adduced .  R a u l e r s o n  
v .  S t a t e .  1 0 2  So .2d  281 ( F l a .  1 9 5 8 ) ;  Abrams v .  
S t a t e .  326 So.2d 2 1 1  ( F l a .  4 t h  DCA 1 9 7 6 ) .  

Because t h e  i n s t r u c t i o n  a s  g i v e n  was c o n f u s i n g  
and  c o n t r a d i c t o r y ,  I c o n s i d e r  t h a t  i t  must  be 
h e l d  p r e j u d i c i a l ,  r e q u i r i n g  r e v e r s a l  o f  t h e  
c o n v i c t i o n  and  a  remand o f  t h e  c a s e  f o r  a  new 
t r i a l .  See  F i n c h  v .  S t a t e ,  116 F l a .  437, 156 
So. 489 ( 1 9 3 4 ) ;  Swind le  v .  S t a t e .  254 So.2d 811 
( F l a .  2d DCA 1 9 7 1 ) .  
476 So.2d a t  1336-37 

B u t l e r  moved f o r  r e h e a r i n g ,  a r g u i n g  t h a t  t h e  m a j o r i t y  

had  m i s a p p l i e d  t h e  h a r m l e s s  e r r o r  r u l e  ( A - 6 , 7 ) .  The 

c o u r t  d e n i e d  r e h e a r i n g  by v o t e  o f  2 - 1 ,  w i t h  Judge  E r v i n  

a g a i n  d i s s e n t i n g .  

T h i s  Cour t  g r a n t e d  d i s c r e t i o n a r y  r e v i e w ,  s o u g h t  

on t h e  b a s i s  o f  c o n f l i c t  w i t h  d e c i s i o n s  o f  o t h e r  a p p e l l a t e  

c o u r t s  t h a t  h a r m l e s s  e r r o r  does  n o t  a p p l y  when c o n t r a d i c t o r y  

and  c o n f u s i n g  i n s t r u c t i o n s  a r e  g i v e n  on a  m a t e r i a l  i s s u e .  



STATEMENT OF THE FACTS 

P e t i t i o n e r ,  D a n i e l  B u t l e r ,  was t h e  f a t h e r  o f  a  

baby g i r l  named D a n i e l l e .  The m o t h e r ,  C h r i s t i e  Johnson ,  

had been  B u t l e r ' s  g i r l f r i e n d  f o r  s e v e r a l  y e a r s .  

On December 9 ,  1983 C h r i s t i e  Johnson  and  D a n i e l l e  

were s t a y i n g  a t  t h e  home o f  C h r i s t i e ' s  s i s t e r ,  Wendy 

J o n e s  and  b r o t h e r - i n - l a w ,  Wi l l i am (Gene) J o n e s  (TR-29-32) .  

Wendy Jones  went t o  bed a t  a p p r o x i m a t e l y  12 :30  a.m. on 

December 1 0 t h .  She was awakened a b o u t  3:30 a.m. by t h e  

sound o f  h e r  dog b a r k i n g  and  saw B u t l e r  i n  t h e  l i v i n g  

room s t a n d i n g  o v e r  h e r  s o n  Bruce ,  who was a s l e e p  on t h e  

couch ( T R - 3 0 - 3 1 ) .  She had  n o t  g i v e n  B u t l e r  p e r m i s s i o n  

t o  be  t h e r e  (TR-32) .  

When a s k e d  by Wendy what he  was d o i n g  t h e r e  B u t l e r  • s a i d  he had come a f t e r  h i s  woman and  h i s  c h i l d  (TR-33) .  

Wendy showed B u t l e r  t h e  room where C h r i s t i e  and  

D a n i e l l e  were s t a y i n g ,  t u r n e d  on t h e  l i g h t s ,  and  woke 

them (TR-33-34) .  She a l s o  a s k e d  B u t l e r  t o  w a i t  o u t s i d e  

f o r  C h r i s t i e  (TR-34) .  I n s t e a d ,  B u t l e r  s a t  on t h e  bed  

s a y i n g  he  was "not  g o i n g  no damn p l a c e "  (TR-35) .  

Wendy d e c i d e d  t o  wake h e r  husband  and s e e  i f  he  

c o u l d  " t a l k  some s e n s e  i n t o  Danny and  g e t  him o u t s i d e  

t h e  house" ( T R - 3 5 ) .  She was headed  f o r  t h e  bedroom when 

s h e  h e a r d  C h r i s t i e  s a y  "Danny, d o n ' t "  ( T R - 3 5 ) .  Wendy 

t u r n e d  and  saw B u t l e r  i n  t h e  den w i t h  D a n i e l l e  i n  h i s  

arms.  C h r i s t i e  was s t i l l  i n  t h e  bedroom. Wendy t r i e d  

t o  s t o p  B u t l e r  from t a k i n g  t h e  c h i l d  o u t  because  s h e  

b e l i e v e d  he  had  been  d r i n k i n g  e a r l i e r  and  was n o t  i n  

f i t  c o n d i t i o n  (TR-36).  



Wendy s a i d  t h a t  i n  t r y i n g  t o  t a k e  t h e  baby  away 

from B u t l e r  s h e  was shoved  by him a n d  t h e y  b o t h  began  

f a l l i n g .  She saw a  gun i n  h i s  hand  a n d  a s  t h e y  h i t  t h e  

f l o o r  t h e  gun f i r e d  ( T R - 3 7 ) .  B u t l e r  t h e n  s t o o d  up a n d  

t o o k  two b i g  s t e p s  a n d  assumeda s t a n c e  a s  i f  t a k i n g  t a r g e t  

p r a c t i c e .  He p o i n t e d  t h e  gun t oward  t h e  back  bedroom 

where  n o i s e s  were  coming f rom a s  W i l l i a m  J o n e s  was g e t t i n g  

o u t  o f  bed  ( T R - 3 7 , 3 8 ) .  W i l l i a m  J o n e s  came o u t  o f  t h e  

bedroom p u t t i n g  on h i s  p a n t s  a n d  B u t l e r  s h o t  him (TR-39) .  

Acco rd ing  t o  Wendy h e r  husband  d i d  n o t  have  a n y t h i n g  

i n  h i s  hands  a t  t h e  t i m e  he  was s h o t .  

W i l l i a m  J o n e s  s a i d  he  was a s l e e p  a t  a b o u t  3 :30 

when h i s  o l d e s t  s o n  came i n t o  t h e  room a n d  s a i d  "Danny 

i s  s t a r t i n g  some t r o u b l e  i n  the re . "  (TR-85) .  J o n e s  g o t  

up a n d  s t a r t e d  t o  p u t  h i s  p a n t s  on.  He was z i p p i n g  them 

up a s  he  walked  o u t  o f  t h e  bedroom and  s a i d  "Danny". 

A f t e r  s a y i n g  t h a t  name J o n e s  was s h o t  (TR-85-87) .  He 

s a i d  h e  n e i t h e r  h a d  a n y t h i n g  i n  h i s  hands  n o r  h a d  he  

t h r e a t e n e d  B u t l e r  a t  t h a t  t i m e  (TR-86,871.  J o n e s  a l s o  

d e n i e d  h a v i n g  l a t e r  t o l d  C h r i s t i e  Johnson  and  B u t l e r ' s  

mo the r  t h a t  he  m i g h t  have  h a d  a  s t i c k  o r  a  gun when h e  

l e f t  h i s  bedroom ( T R - 1 0 3 , 3 0 0 ) .  

B u t l e r ' s  v e r s i o n  o f  t h e  s h o o t i n g  i n c i d e n t  was 

a l t o g e t h e r  d i f f e r e n t .  He s a i d  t h a t  when he  went  t o  t h e  

house  Wendy l e t  him i n .  A f t e r  he  p i c k e d  up D a n i e l l e  

a n d  s t a r t e d  o u t  t h e  d o o r  Wendy jumped on h i s  b a c k  a n d  

h e  f e l l  ( T R - 2 4 8 ) .  H i s  gun came o u t  o f  h i s  p o c k e t ;  a s  

h e  r e a c h e d  f o r  i t  Wendy s tomped  h i s  b a c k  c a u s i n g  t h e  

- 6 -  



gun t o  d i s c h a r g e  a c c i d e n t a l l y  (TR-248) .  Wi l l i am J o n e s  

t h e n  came i n t o  t h e  room w i t h  a  gun cocked  and p o i n t e d  

a t  him. To s c a r e  J o n e s ,  B u t l e r  f i r e d  two s h o t s  a t  him 

(TR-249) .  J o n e s  was s t r u c k  by t h e  second  s h o t  (TR-274).  

C h r i s t i e  Johnson s a i d  when B u t l e r  a r r i v e d  Wendy 

J o n e s  took  him t o  t h e  bedroom and t h e y  began a r g u i n g .  

A f t e r  Wendy walked o u t  o f  t h e  room B u t l e r  t o o k  t h e  baby 

and  he and  Wendy g o t  i n t o  a  s c u f f l e .  B u t l e r ' s  gun d i s c h a r g e d  

(TR-209-211) .  C h r i s t i e  s a i d  t h a t  Wi l l i am J o n e s  came 

i n t o  t h e  room w i t h  a  gun. She took  D a n i e l l e  and  went 

t o  t h e  bathroom and s t a y e d  i n  t h e  t u b  u n t i l  a f t e r  t h e  

s h o o t i n g .  

B u t l e r  was a r r e s t e d  a t  a  conven ience  s t o r e  s h o r t l y  

a f t e r  t h e  s h o o t i n g .  He t o l d  t h e  p o l i c e  o f f i c e r  who approached  

him t h a t  he was t h e  p e r s o n  t h e  o f f i c e r  was l o o k i n g  f o r  

and a d m i t t e d  he had s h o t  a  man i n  Baldwin,  where t h e  

J o n e s  f a m i l y  l i v e d .  A f t e r  b e i n g  a d v i s e d  o f  h i s  r i g h t s  

B u t l e r  t o l d  t h e  o f f i c e r  t h a t  t h e  man he s h o t  was "going 

f o r  a  gun" ( T R - 1 2 4 ) .  

A .25 c a l i b e r  a u t o m a t i c  p i s t o l  was found i n  B u t l e r ' s  

v e h i c l e .  A l o a d e d  c l i p  and  f o u r  o r  f i v e  rounds  o f  ammunition 

were i n  h i s  p o c k e t  ( T R - 1 5 7 ) .  Four  s p e n t  .25  c a l i b e r  

s h e l l s  were found i n  t h e  J o n e s f  house .  There  was no 

e v i d e n c e  o f  f o r c e d  e n t r y  (TR-184-194) .  



SUMMARY OF ARGUMENT 

The t r i a l  judge  gave  a n  i n s t r u c t i o n  on j u s t i f i a b l e  

u s e  of  f o r c e  a p p l i c a b l e  when a  p e r s o n  i s  a t t a c k e d  i n  

h i s  home. T h a t  i n s t r u c t i o n  was n o t  b a s e d  on e v i d e n c e  

o f f e r e d  by e i t h e r  p a r t y .  B u t l e r  was t h e  d e f e n d a n t  c l a i m i n g  

t h e  r i g h t  t o  u s e  d e a d l y  f o r c e  i n  s e l f  d e f e n s e  b u t  he  

was n o t  i n  h i s  home a t  t h e  t i m e  o f  t h e  a l l e g e d  o f f e n s e .  

The home owner ,  whom B u t l e r  was a c c u s e d  o f  s h o o t i n g ,  

d e n i e d  t h a t  he  had  armed h i m s e l f  o r  had  o t h e r w i s e  u s e d  

f o r c e  t o  d e f e n d  h i m s e l f  a g a i n s t  B u t l e r .  The i n s t r u c t i o n  

on u s e  o f  f o r c e  by a  p e r s o n  a t t a c k e d  a t  home was,  t h e r e f o r e ,  

n o t  founded  i n  t h e  e v i d e n c e  and  was c o n f u s i n g  and  c o n t r a d i c t o r y .  

The d i s t r i c t  c o u r t  c o r r e c t l y  found  t h a t  t h e  m o d i f i e d  

i n s t r u c t i o n  was e r r o n e o u s  b u t  t h e  m a j o r i t y  r u l e d ,  w i t h o u t  

a e x p l a n a t i o n ,  t h a t  t h e  e r r o r  was h a r m l e s s .  O t h e r  a p p e l l a t e  

c o u r t s  have  r e f u s e d  t o  a p p l y  h a r m l e s s  e r r o r  t o  c o n t r a d i c t o r y  

and  c o n f u s i n g  i n s t r u c t i o n s  i n  s i m i l a r  c i r c u m s t a n c e s .  A s  

n o t e d  by t h e  d i s s e n t i n g  j u d g e ,  t h e  i n s t r u c t i o n  was i n  

e f f e c t  a n  a d v e r s e  comment on t h e  e v i d e n c e ,  n u l l i f y i n g  

c o m p l e t e l y  t h e  t h e o r y  o f  d e f e n s e .  The e r r o r  c a u s e d  by 

t h e  i n s t r u c t i o n  was a g g r a v a t e d  by t h e  p r o s e c u t o r ' s  r e l i a n c e  

on i t  d u r i n g  c l o s i n g  a rgument .  

I n  a f f i r m i n g  t h e  c o n v i c t i o n  t h e  d i s t r i c t  c o u r t  

i n e x p l i c a b l y  min imized  t h e  p r e j u d i c e  s u f f e r e d  by B u t l e r  

a s  a  r e s u l t  o f  t h e  e r r o n e o u s  m o d i f i c a t i o n  o f  t h e  s t a n d a r d  

j u r y  i n s t r u c t i o n .  T h i s  C o u r t  s h o u l d  quash  t h a t  p o r t i o n  

o f  t h e  d e c i s i o n  a p p l y i n g  h a r m l e s s  e r r o r  and  s h o u l d  remand 

f o r  a  new t r i a l .  



ARGUMENT 

ISSUE 

WHETHER THE INSTRUCTION ON JUSTIFIABLE 
USE OF FORCE FOUND TO BE ERRONEOUS 
BY THE DISTRICT COURT WAS PREJUDICIAL 
ERROR REQUIRING REVERSAL OF PETITIONER'S 
CONVICTIONS. 

The evidence in this case was conflicting. On 

the one hand the state's witnesses testified that Butler 

entered the Jones' home without permission and, after 

struggling with Wendy Jones, deliberately fired his pistol 

at William Jones as he entered the room fastening his 

pants. None of the witnesses for the state said that 

William Jones was armed. Jones himself said that he 

had nothing in his hands. 

On the other hand, both Butler and Christie Johnson 

said that William Jones came out of his room carrying 

a shotgun. Butler said he fired at Jones to scare 

him after he heard the hammer click on the shotgun. 

At issue, therefore, was the question of credibility. 

If the jury believed the state's witnesses, the use of 

force by Butler would not have been justified. But if 

the jury believed Butler, that Jones had a gun pointed 

at him, the self defense instruction would have been 

vital to evaluate whether Butler's actions were justifiable. 

In this framework the justifiable use of force 

instruction was critical. It stated Butler's theory 



o f  d e f e n s e .  U n d o u b t e d l y  B u t l e r  was e n t i t l e d  t o  t h e  

j u s t i f i a b l e  f o r c e  i n s t r u c t i o n .  

The i n s t r u c t i o n  c o r r e c t l y  g i v e n  by t h e  t r i a l  j u d g e  

i s  q u o t e d  i n  f u l l  i n  t h e  a p p e n d i x  a t  8 , 9 .  I t  i s  t h e  

c h a r g e  f o u n d  i n  F l o r i d a  S t a n d a r d  J u r y  I n s t r u c t i o n s  i n  

C r i m i n a l  C a s e s ,  3 . 0 4 ( d ) ,  ( 1 9 8 1 ) .  

I n s t e a d  o f  d e l e t i n g  t h e  p o r t i o n  a b o u t  a  d e f e n d a n t  

a t t a c k e d  i n  h i s  home a s  i r r e l e v a n t  t o  t h e  t h e o r y  o f  d e f e n s e ,  

t h e  t r i a l  j u d g e  p r o p o s e d  t o  g i v e  i t  i n  m o d i f i e d  fo rm 

by  c h a n g i n g  " d e f e n d a n t "  t o  'berson."  A s  c h a n g e d ,  t h e  i n s t r u c t i o n  

s a i d :  

I f  a  p e r s o n  i s  a t t a c k e d  i n  h i s  own 
home o r  on h i s  own p r e m i s e s ,  h e  h a s  
no  d u t y  t o  r e t r e a t  a n d  h a d  a  l a w f u l  
r i g h t  t o  s t a n d  h i s  g r o u n d  a n d  mee t  
f o r c e  w i t h  f o r c e ,  e v e n  t o  t h e  e x t e n t  
o f  u s i n g  f o r c e  l i k e l y  t o  c a u s e  d e a t h  
o r  g r e a t  b o d i l y  harm i f  i t  was 
n e c e s s a r y  t o  p r e v e n t  d e a t h  o r  g r e a t  
b o d i l y  harm t o  h i m s e l f  o r  a n o t h e r .  
( E m p h a s i s  a d d e d )  
( T R - 4 5 3 ,  4 5 4 )  

T h i s  was a  d e p a r t u r e  f rom t h e  s t a n d a r d  i n s t r u c t i o n s  

by r e f e r r i n g  t o  t h e  n o n - n e c e s s i t y  o f  r e t r e a t  when a  p e r s o n  

i s  a t t a c k e d  i n  t h e  home. The j u s t i f i a b l e  u s e  o f  f o r c e  

i n s t r u c t i o n  was mean t  f o r  t h e  p r o t e c t i o n  o f  a  d e f e n d a n t  

o n  t r i a l .  S i n c e  B u t l e r  was n o t  d e f e n d i n g  h i m s e l f  i n  

A d e f e n d a n t  i n  a  c r i m i n a l  c a s e  h a s  a n  a b s o l u t e  
r i g h t  t o  a  j u r y  i n s t r u c t i o n  on t h e  l a w  a p p l i c a b l e  t o  
h i s  t h e o r y  o f  d e f e n s e  when s u p p o r t e d  by some e v i d e n c e ,  
e . g . ,  H o o ~ e r  v .  S t a t e .  476 So .2d  1 2 5 3  ( F l a .  1 9 8 5 ) .  



his home the instruction did not apply to him and should 

have been omitted. The trial judge, instead, modified 

the standard instruction to support the right of the 

alleged victim to defend himself. This unauthorized 

modification of the standard charge was objected to by 

Butler's counsel who said: 

[Nlumber one, it is irrelevant and, 
number two, it would amount to a 
comment on the evidence. The reason 
that it would be irrelevant in that 
[ 
9 
[ 
home and whether since obviously the 
facts do not go to the defendant being in 
his own home and we are not requesting it 
that way, therefore the only reasonable 
reason it would be in the instruction or 
the only inference the iury would eet 
would be that the victim was iustified 
in all of his actions in getting a gun. 

The fact that the Court intended to 
instruct in essence that, ... the 
1 
certainly totally reasonably is a 
comment in my opinion on the evidence 
and is a comment to the iury that. 
ladies and gentlemen. this man was 
acting fine. and they could gain the 
inference from that that the fault is from 
the defendant's - -  from this jury instruction 
but I strongly feel it is not an issue in 
this case. . . . (TR-314-3161. 
In Florida a trial judge is not permitted to comment, 

directly or indirectly, on the evidence. Section 90.106, 

Fla. Stat. (1983); Hamilton v. State. 109 So.2d 442  la. 

3rd DCA 1959). Butler's counsel was correct in describing 

the objectionable instruction as a disguised comment 

on the evidence. It told the jury that even if Butler's 



testimony were true William Jones was justified in having 

a a gun and, by implication, Butler was not justified in 

trying to defend himself. The prosecutor took up this 

theme in closing argument, portions of which illustrate 

vividly the erroneousness of the instruction. 

The prosecutor said: 

[Elven if you find that he [Butler] 
didn't have the opportunity to retreat, 
I think there is another portion of the 
law that even shows he is guilty in light 
of something like that because the judge will 
tell you that a homeowner has certain rights 
that you as homeowners, Mr. Jones as a homeowner 
has a right to stand his eround inside his 
home and use what force necessary to protect 
his home. and the iudge will tell YOU if the 
person is attacked in his own home or on 
his own premises he has no duty to retreat 
and has the lawful right to stand his eround 
and to meet force with force even to the 
extent of using force likely to cause death 
or great bodily harm if its necessary to prevent 
death or great bodily harm to himself. 

rSlo even if you believe the defendant's 
story that this rifle was present. I submit 
to you that the victim in this case had every 
right to have that rifle present.and this man 
had no opportunity. had no right to fire. that 
he did not have the right to exercise this 
self-defense due to the fact that he was in 
that man's home, and he was in that man's 
home at three in the morning. 

He doesn't have the right to claim self 
defense. I think it's having that is very 

2 Butler did not object to the prosecutor's 
argument. This is understandable because the argument 
was merely an elaboration of the jury charge. The fault 
lay in the decision originally made by the trial judge 

a to give the instruction, an error properly preserved 
for appeal. It would have been futile to object to the 
argument springing from that improper instruction. 



i m p o r t a n t  i n  t h i s  c a s e ,  s o  i n  summary t h e  
d e f e n d a n t  canno t  b e l i e v e  t h a t  t h e  v i c t i m  
i s  t h a t  v i o l e n t  a  p e r s o n ,  armed h i m s e l f ,  
go ing  t h a t  v i c t i m ' s  home and go i n  t h a t  
when t h a t  v i c t i m  e x e r c i s e s  h i s  r e a l  r i g h t  
t o  de fend  h i s  home. T h a t ' s  t h e  law,  and 
you a r e  under  an  o b l i g a t i o n  t o  f o l l o w  t h a t .  

So even i f  you b e l i e v e  t h e  d e f e n d a n t ' s  s t o r y  
a s  I  s a i d  e a r l i e r .  i f  you b e l i e v e  h i s  s t o r y .  
he i s  s t i l l  g u i l t y  because  i f  YOU c a r e f u l l y  
f o l l o w  t h e  law o f  s e l f - d e f e n s e  i t  d o e s n ' t  
a p p l y  i n  t h i s  c a s e .  b u t  I am n o t  s u g g e s t i n g ,  
l a d i e s  and gent lemen,  t h a t  you s h o u l d  b e l i e v e  
t h i s  s t o r y  because  I t h i n k  you w i l l  f i n d  i t ' s  
i n c o n s i s t e n t  once you examine i t  c a r e f u l l y ,  

I t o l d  you e a r l i e r  t h a t  even i f  Gene 
[Wil l iam ~ o n e s l  had t h e  s h o t ~ u n  t h i s  man 
was n o t  i u s t i f i e d  i n  s h o o t i n e  him because  
i t  was Gene ' s  own home. and he has  a  r i g h t  
t o  de fend  h i s  home. (TR-407-410,421) 

I n h e r e n t l y  and a s  e x p l o i t e d  by t h e  p r o s e c u t o r ,  

t h e  c h a l l e n g e d  i n s t r u c t i o n  gave t h e  s t a t e  t h e  b e n e f i t  

o f  a  s i t u a t i o n  which was disavowed even by i t s  own w i t n e s s e s .  

Wil l iam Jones d e n i e d  b e i n g  armed. H i s  w i f e ,  Wendy, s u p p o r t e d  

t h a t  d e n i a l .  The j u r y  was a l lowed  t o  f i n d ,  however, 

t h a t  even i f  Jones  l i e d  under  o a t h  he had an a b s t r a c t  

r i g h t  t o  be armed and u s e  f o r c e  a g a i n s t  B u t l e r .  T h i s  

v i r t u a l l y  n e g a t e d  t h e  s e l f  d e f e n s e  argument and t r a n s f o r m e d  

t h e  i n s t r u c t i o n  d e s i g n e d  t o  b e n e f i t  B u t l e r  i n t o  a  p r o s e c u t i o n  

t h e o r y  o f  g u i l t .  

By g i v i n g  t h e  i n s t r u c t i o n  t h e  t r i a l  judge made 

t h e  u s e  o f  f o r c e  by t h e  occupan t  an a b s t r a c t i o n .  That  

i s ,  even w i t h o u t  e v i d e n c e  t h a t  Wi l l i am Jones  b e l i e v e d  

i t  was n e c e s s a r y  t o  u s e  f o r c e  t o  de fend  h i m s e l f ,  t h e  

t r i a l  judge a l lowed  t h e  j u r y  t o  make t h a t  c o n c l u s i o n  



on b e h a l f  o f  J o n e s .  That  k i n d  o f  s p e c u l a t i o n  c o n t r a d i c t s  

t h e  r u l i n g  o f  t h i s  Cour t  i n  F a l c o  v .  s t a t e ,  407 So.2d 

203 ( F l a .  1981) .  The d e f e n d a n t  F a l c o  was cha rged  w i t h  

mans laugh te r  f o r  u s i n g  a  t r a p  gun a g a i n s t  a  b u r g l a r .  He 

had r i g g e d  a  d e v i c e  which would f i r e  a  sho tgun  a u t o m a t i c a l l y  

i f  an i n s i d e  door  t o  t h e  home were opened. No one was 

a t  home a t  t h e  t ime  a  b u r g l a r  e n t e r e d  t h e  d w e l l i n g ,  a t t e m p t e d  

t o  open t h e  door ,  and was k i l l e d  by t h e  r i g g e d  gun. 

The Cour t  uphe ld  t h e  c o n v i c t i o n  under  t h e  g e n e r a l  m a n s l a u g h t e r  

s t a t u t e  even  w i t h o u t  a  s p e c i f i c  law a g a i n s t  t r a p  guns .  

I t  l a b e l l e d  a s  f a u l t y  t h e  p remise  o f  F a l c o ' s  argument 

t h a t  a  p r o p e r t y  owner had a  s t a t u t o r y  " r i g h t "  t o  use  

d e a d l y  f o r c e  t o  p r o t e c t  h i m s e l f  o r  a n o t h e r  from imminent 

d e a t h  o r  g r e a t  b o d i l y  harm o r  t h e  imminent commission 

a o f  a  f o r c i b l e  f e l o n y .  R a t h e r ,  u s e  o f  f o r c e  i s  a  p r i v i l e g e ,  

l i m i t e d  t o  s i t u a t i o n s  i n  which t h e r e  e x i s t e d  a  j u s t i f i a b l e  

b e l i e f  t h a t  r e a s o n a b l e  f o r c e  was n e c e s s a r y .  The " c a s t l e  

d o c t r i n e "  was d e f i n e d  a s :  

[T lhe  p r o p o s i t i o n  t h a t  a  p e r s o n ' s  d w e l l i n g  
house i s  a  c a s t l e  o f  d e f e n s e  f o r  
h i m s e l f  and h i s  f a m i l y ,  and an a s s a u l t  on 
i t  w i t h  i n t e n t  t o  i n j u r e  him o r  any law-  
f u l  inmate  o f  i t  may j u s t i f y  t h e  u s e  o f  
f o r c e  a s  p r o t e c t i o n  and even d e a d l y  f o r c e  
i f  t h e r e  e x i s t  r e a s o n a b l e  and f a c t u a l  
p rounds  t o  b e l i e v e  t h a t  u n l e s s  s o  used .  
a  f e l o n y  would be committed. (Emphasis 
added)  407 So.2d a t  208. 

Because t h e  t r a p  gun was i n c a p a b l e  o f  e x e r c i s i n g  

d i s c r e t i o n  o r  r e a s o n  i t  c o u l d  n o t  i n v a r i a b l y  be j u s t i f i e d  

a s  n e c e s s a r y .  There was always t h e  p o s s i b i l i t y  t h a t  



were t h e  owner p r e s e n t  he would r e a l i z e  t h a t  u s e  o f  dead ly  

f o r c e  i n  t h e  c i r c u m s t a n c e s  was n o t  n e c e s s a r y .  

There  i s  a  s t r o n g  ana logy  between F a l c o  and t h i s  

c a s e .  I n  F a l c o  t h e  Cour t  s a i d  i t  c o u l d  n o t  be assumed 

t h a t  a  p e r s o n  d e f e n d i n g  h i s  home would f i n d  i t  n e c e s s a r y  

t o  u s e  d e a d l y  f o r c e .  I n  t h i s  c a s e  t h e  occupan t  d i d  n o t  

t e s t i f y  i t  was n e c e s s a r y  t o  u s e  any f o r c e  and d e n i e d  

a t t e m p t i n g  t o  u s e  f o r c e .  Thus t h e r e  was no e v i d e n c e  

o f  t h e  o c c u p a n t ' s  r e a s o n a b l e  and f a c t u a l  b e l i e f  t h a t  

f o r c e  was n e c e s s a r y .  D e s p i t e    ones' d e n i a l ,  t h e  j u r y  

was t o l d  t h a t  Jones  would have been j u s t i f i e d  i n  u s i n g  

f o r c e .  

The t r i a l  judge t h u s  a l l o w e d  t h e  j u r y  t o  ponder  

a  t h e o r y  o f  t h e  c a s e  which was n o t  based  on t h e  e v i d e n c e .  

a M a n i f e s t l y ,  t h a t  t h e o r y  was l i k e l y  t o  have c o n f u s e d  and 

m i s l e d  t h e  j u r y  and p r e j u d i c e d  B u t l e r ' s  r i g h t  t o  a  f a i r  

t r i a l .  

F1a.R.Cr.P. 3 . 3 9 0 ( a )  r e q u i r e s  t h e  t r i a l  judge 

t 1 t o  c h a r g e  t h e  j u r y  o n l y  upon t h e  law o f  t h e  case" .  T h i s  

r u l e  r e s t s  upon t h e  fundamenta l  p r i n c i p l e  e x p r e s s e d  i n  

Driver 4 6  So.2d 718 ( F l a .  1950)  t h a t :  

[ I ] n s t r u c t i o n s  s h o u l d  be c o n f i n e d  t o  
t h e  law a p p l i c a b l e  t o  t h e  c o n t r o v e r s y .  
A b s t r a c t  i n s t r u c t i o n s  on q u e s t i o n s  o f  
law n o t  a p p l i c a b l e  s h o u l d  n o t  be g iven  
by a  t r i a l  c o u r t .  

A j u r y  s h o u l d  o n l y  be g i v e n  i n s t r u c t i o n s  which 

a p p l y  t o  t h e  e v i d e n c e  and s h o u l d  n o t  be g i v e n  i n s t r u c t i o n s  



which are confusing, contradictory, or likely to be misleading. 

Finch v. State. 116 Fla. 473, 156 So. 489 (1934); Neumann 

v. State. 116 Fla. 98, 156 So. 237 (1934); Swindle v. 

State. 254 So.2d 811 (Fla. 2nd DCA 1971). 

Jurors were apt to be puzzled by the justifiable 

force instructions as a whole. Even if jurors believed 

Butler's testimony that William Jones was armed, the 

modified instruction said that by arming himself Jones 

had acted lawfully. That instruction necessarily diluted 

the potency of Butler's theory of defense and unnecessarily 

compromised the efficacy of the justifiable force instruction 

intended for his benefit. Butler's right to defend himself 

even from a wrongful attack became doubtful to non-existant 

in light of the occupant's right to be armed. The defense 

of home instruction made the other justifiable force 

instructions confusing, if not outright contradictory. 

For unexplained reasons the majority of district 

court judges considering this case failed to grasp the 

prejudice caused by the admittedly irrelevant instr~ction.~ 

Other Florida courts have consistently rejected 

the harmless error doctrine as a cure for contradictory 

and confusing instructions similar to those given here. 

In Finch v. State. 116 Fla. 437, 156 So. 489 (19341, 

the Court proclaimed: 

State v. Murray. 443 So.2d 955 (Fla. 1985), 
implies that an appellate court should explicate on the 
record its analysis of harmlessness when serious error 
has been found. 



An instruction which tends to confuse rather than 
enlighten, and which is calculated to and may 
mislead the jury and cause them to arrive at a 
conclusion that otherwise might not be reached 
by them should not be given, and if given is revers- 
ible error. . . .i~mphasis added) 
116 Fla. at 443 

This rule was applied in Shannon v. State, 463 

So.2d 589 (Fla. 4th DCA 1985) when the trial judge instructed 

the jury that a person is never justified in the use 

of any force to resist arrest and also gave a charge, 

requested by the defense, that an accused could use non-deadly 

force to resist an arrest if the officer used excessive 

force. The appellate court said: 

Obviously, these statements are diametrically 
opposed; they confuse - rather than explain - 
a key principle of law in defendant's case. The 
trial court has an obligation to give full instruc- 
tions on applicable principles of law. [Citation 
omitted] Implicit is the requirement that instructions 
be coherent and comprehensible. Those given in 
the case at bar fail to meet the minimum standard 
and, thus, we must reverse. 
463 So.2d at 559 

The Second District reversed a conviction when 

the defendant argued that the trial court's summary instruction 

on excusable homicide "may have misled the jury." Blitch 

v. State. 427 So.2d 785, 786  l la. 2d DCA 1983). The 

court agreed, saying that a plausible misconstruction 

of the instructions could have led the jury to the improper 

conclusion that "the excusable homicide defense was not 

available to appellant since he killed [the victim] with 

a shotgun." Id. at 787. The court said: 

We are aware, of course, that the jury may not 
have been naively misled by the instruction given. 
However, we refuse to sustain appellant's conviction 
on such a fragile assumption. 
Ibid. 



Aff i rmance  of  B u t l e r ' s  c o n v i c t i o n  by t h e  d i s t r i c t  

c o u r t  i s  c o n t r a r y  t o  S t r i u l i n g  v.  S t a t e .  349 So.2d 187 

 la. 3d DCA 19771,  c e r t .  d e n i e d .  359 So.2d 1220.  I n  

g i v i n g  an i n s t r u c t i o n  on en t r apmen t  i n  S t r i p l i n ~  t h e  

judge i n c l u d e d  a  s t a t e m e n t ,  n o t  p a r t  o f  t h e  s t a n d a r d  

c h a r g e ,  t h a t  e n t r a p m e n t  i s  n o t  a v a i l a b l e  t o  a  d e f e n d a n t  

who d e n i e s  commi t t ing  t h e  c r i m e .  The D i s t r i c t  C o u r t  

r e v e r s e d  because  t h e  d e f e n d a n t  was cha rged  w i t h  a  c o n s p i r a c y  

a s  w e l l  a s  o t h e r  c r i m e s  and t h e  d e f e n d a n t  c o u l d  have 

d e n i e d  b e i n g  i n v o l v e d  i n  a  c o n s p i r a c y  b u t  c l a imed  e n t r a p m e n t  

a s  t o  t h e  o v e r t  a c t s .  I n  commenting on t h e  i n s t r u c t i o n s  

t h e  C o u r t  s a i d  t h e y  were :  

[ C l o n f u s i n g  by v i r t u e  o f  t h e  f a c t  t h a t  when an  
i n s t r u c t i o n  on e n t r a p m e n t  was r e n d e r e d ,  t h e  c o u r t  
found t h a t  [ t h e  d e f e n d a n t ]  had p r e s e n t e d  s u f f i c i e n t  
e v i d e n c e  w i t h  r e s p e c t  t h e r e t o  t o  w a r r a n t  such  
a  c h a r g e .  A s  a  r k s u l t  o f  t h e  c o u r t  f u r t h e r  i n s t r u c -  
t i n g  t h a t  t h e  d e f e n s e  was u n a v a i l a b l e  t o  an  a c c u s e d  
who d e n i e d  commission o f  t h e  a c t s  c h a r g e d .  t h e  
j u r o r s ,  even  i f  t h e y  b e l i e v e d  [ t h e  d e f e n d a n t 1  

e n  QW the h e n e f l  t 
o f  t h e  e n t r a p m e n t  de fense  he-nenled t h e  
charees. 
349 So.2d a t  190 .  

I n  Swindle  v .  S t a t e .  254 So.2d 811  la. 2d DCA 

19711,  t h e  C o u r t  s a i d  an  i n s t r u c t i o n  was: 

e r r o n e o u s  and p r e j u d i c i a l  s i n c e  i t  was n o t  germane 
t o  t h e  t h e o r y  o f  t h e  p r o s e c u t i o n  n o r  was i t  advanced  
a s  a  d e f e n s e  by a p p e l l a n t .  
I d .  a t  812 

I n  Wilson v .  S t a t e .  1 7 1  So.2d 903  la. 2d DCA 

19651,  t h e  d e f e n d a n t  was cha rged  w i t h  second d e g r e e  murder  

and c l a imed  t h a t  he  s h o t  t h e  v i c t i m  w i t h  a  p i s t o l  i n  



s e l f  d e f e n s e .  H i s  v e r s i o n  o f  t h e  o f f e n s e ,  i f  b e l i e v e d ,  

would have e n t i t l e d  him t o  an  a c q u i t t a l .  I n  a d d i t i o n  

t o  c h a r g i n g  t h e  j u r y  on d e f e n d a n t ' s  r i g h t  o f  s e l f  d e f e n s e  

t h e  t r i a l  judge  a l s o  gave  an  i n s t r u c t i o n  t h a t  i t  was 

a  c r i m e  t o  c a r r y  a  p i s t o l  w i t h o u t  a  l i c e n s e .  No e v i d e n c e  

had been p r e s e n t e d  a b o u t  w h e t h e r  t h e  d e f e n d a n t  had a 

l i c e n s e .  The second  d i s t r i c t  r e j e c t e d  t h e  s t a t e ' s  c o n t e n t i o n  

t h a t  t h e  e r r o r  was h a r m l e s s .  The c o u r t  s a i d  t h a t  t h e  

j u r y  c o u l d  have i n f e r r e d  t h a t  i f  t h e  d e f e n d a n t  wrongly  

p o s s e s s e d  a  f i r e a r m  he was n o t  e n t i t l e d  t o  c l a i m  s e l f  

d e f e n s e .  

F l o r i d a  a p p e l l a t e  c o u r t s  have t h u s  c r e a t e d  a  s t r o n g  

r u l e  a g a i n s t  u s e  o f  h a r m l e s s  e r r o r  when, a s  h e r e ,  t h e  

i n s t r u c t i o n s  on a  m a t e r i a l  i s s u e  a r e  c a p a b l e  o f  c a u s i n g  

c o n f u s i o n .  T h i s  i s  a  sound r u l e ,  b e c a u s e  i t  c a n  n e v e r  

be s t a t e d  w i t h  c o n f i d e n c e  t h a t  t h e  j u r y ' s  v e r d i c t  was 

n o t  u n d u l y  g u i d e d ,  o r  a t  l e a s t  i n f l u e n c e d ,  by t h e  e r r o n e o u s  

c h a r g e .  

A s  t h i s  C o u r t  s a i d  i n  F l a .  Power G L i g h t  Co. v .  

McCollum, 140 So.2d 569 ( F l a .  1 9 6 2 ) :  

A f u l l  c o n s i d e r a t i o n  o f  t h e  a u t h o r i t i e s  r e f l e c t s  
no i n t e n t  t o  a d o p t  an  e n t i r e l y  s u b j e c t i v e  t e s t  
a s  t o  w h e t h e r  a  p a r t i c u l a r  j u r y  was a c t u a l l y  m i s l e d ,  
b u t  i n s t e a d  t h e  i n q u i r y  i s  w h e t h e r  t h e  j u r y  migh t  
r e a s o n a b l y  have been m i s l e d .  The r e q u i r e m e n t ,  
i n  s t a t u t o r y  l a n g u a g e ,  i s  t h a t  an e r r o r  must  have 
' 1  r e s u l t e d  i n  a  m i s c a r r i a g e  o f  j u s t i c e . "  Such 
a  m i s c a r r i a g e  r e s u l t s  when i n s t r u c t i o n s  a r e  n o t  
o n l y  e r r o n e o u s  b u t  a l s o ,  a s  found  i n  t h e  i n s t a n t  
c a s e ,  r e a s o n a b l y  c a l c u l a t e d  t o  c o n f u s e  o r  m i s l e a d .  
( F o o t n o t e s  o m i t t e d )  

The t e s t  i s  w h e t h e r  t h e  i n s t r u c t i o n  "may 

have m i s l e d  t h e  j u r y  and  c a u s e d  them t o  a r r i v e  a t  a 



c ~ ~ c l u s i o n  that otherwise they may not have reached." 

Veliz v. American Hospital. Inc.. 414 So.2d 226, 228 

 la. 3rd DCA 19821, petition for review denied 424 

So.2d 760. By affirming Butler's conviction when the 

instructions were undeniably misleading and were likely 

to have confused the jury, the district court misapplied 

harmless error. No precedents support affirmance in 

these circumstances. 

In light of the combined errors in instruction 

and argument Butler's convictions should have been reversed. 

The First District should have followed Harvey v. State, 

488 So.2d 578, 581  l la 5th DCA 1981), in which the 

Court said: 

The trial judge in this case should have corrected 
the misleading instruction. The instruction, 
the prosecutor's repeated misstatements of the 
law and the obvious jury confusion deprived Harvey 
of a fair trial so as to constitute fundamental 
error which requires reversal even in the absence 
of timely objections. 

The modified and abstract defense of home instruction 

in this case had the wrongful effect of telling the jury 

that William Jones was right in defending himself by 

pointing a gun at Butler, without any evidence from Jonesthat he 

did so, or believed it necessary to do so. The jury 

was also given the impression through the instruction 

and the prosecutor's argument that the defense of home 

doctrine justified force for offensive purposes, with 

the necesary implication being that regardless of the 

circumstances Butler had no legitimate self defense claim. 

This error in the instruction tainted both the 

attempted murder and burglary convictions. The theory 



o f  t h e  p r o s e c u t i o n  was based  upon e i t h e r  p r e m e d i t a t i o n  

o r  f e l o n y  murde r ,  w i t h  t h e  u n d e r l y i n g  f e l o n y  b e i n g  t h e  

b u r g l a r y  (TR-319) .  By agreement  and  r u l i n g  o f  t h e  c o u r t  

t h e  u n l a w f u l  i n t e n t  s u p p o r t i n g  t h e  b u r g l a r y  was t h e  i n t e n t  

t o  commit b a t t e r y  upon Wi l l i am J o n e s  (TR-332-3421.  I f  

t h e  j u r y  had been  wrongly  i n d u c e d  t o  d i s c a r d  t h e  s e l f  

d e f e n s e  t h e o r y  i n  c o n s i d e r i n g  a t t e m p t e d  murde r ,  t h e r e  

was a  c o r r e s p o n d i n g  d e t r i m e n t a l  e f f e c t  on t h e  d e l i b e r a t i o n s  

o f  B u t l e r ' s  i n t e n t  t o  commit b a t t e r y  upon J o n e s .  Wi thou t  

p r o p e r  s e l f  d e f e n s e  i n s t r u c t i o n s  t h e  j u r y  was n o t  a d e q u a t e l y  

c h a r g e d  on t h e  c r i m e  o f  b u r g l a r y .  

The f l a w e d  i n s t r u c t i o n  was t h e r e f o r e  b o t h  e r r o n e o u s  

and  ha rmfu l  and t h e  p r e j u d i c e  a f f e c t e d  b o t h  c o n v i c t i o n s .  

The D i s t r i c t  C o u r t  s h o u l d  have r e v e r s e d .  



The d e c i s i o n  o f  t h e  D i s t r i c t  C o u r t  f i n d i n g  h a r m l e s s  

e r r o r  s h o u l d  b e  quashed  and  t h e  c a u s e  remanded w i t h  d i r e c t i o n s  

t o  o r d e r  a  new t r i a l .  

R e p e c t f u l l y  s u b m i t t e d ,  

s e c b n d  J u d i c i a l  C i r c u i t  
P.  0 .  Box 671  
T a l l a h a s s e e ,  F l o r i d a  3 2 3 0 2  

A t t o r n e y  f o r  P e t i t i o n e r  
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