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STATEMENT OF THE CASE AND FACTS 

Respondent  p l e d  g u i l t y  t o  two c h a r g e s  o f  d e l i v e r y  o f  

c o c a i n e  and  f i v e  c h a r g e s  o f  d e l i v e r y  o f  h e r o i n .  She w a s  s e n t e n c e d  

p u r s u a n t  t o  t h e  s e n t e n c i n g  g u i d e l i n e s  t o  30 months  i n c a r c e r a t i o n  on 

o n e  o f  t h e  c h a r g e s .  C o n c u r r e n t  p r o b a t i o n a r y  t e r m s  o f  1 5  y e a r s  e a c h  

w e r e  imposed on t h e  o t h e r  s i x  c h a r g e s .  

Seven s e p a r a t e  i n f o r m a t i o n s  c h a r g i n g  t h e s e  o f f e n s e s  wh ich  

o c c u r r e d  on d i f f e r e n t  d a t e s  be tween  december  2 1 ,  1 9 8 3  and  J a n u a r y  

1 7 ,  1984 w e r e  f i l e d  i n  H i l l s b o r o u g h  County  C i r c u i t  C o u r t .  I n  C i r c u i t  

C o u r t  C a s e  Nos. 84-3186 and 84-3196,  Respondent  w a s  c h a r g e d  A p r i l  1 2 ,  

1984 w i t h  c o u n t s  o f  D e l i v e r y  o f  C o c a i n e  and  P o s s e s s i o n o f C o c a i n e  i n  

b o t h  I n f o r m a t i o n s  ( R 4 , 1 3 5 ) .  I n  C i r c u i t  C o u r t  C a s e  Nos. 84-3187,  

84-3188,84-3189,  84-3190 and  84-3197,  Respondent  w a s  a l s o  c h a r g e d  

A p r i l  1 2 ,  1984 b y  two-count  I n f o r m a t i o n s  w i t h  D e l i v e r y  o f  H e r o i n  and  

P o s s e s s i o n  o f  H e r o i n  ( R  3 2 , 5 7 , 8 2 , 1 0 9 , 1 6 1 ) .  

On May 29 ,  1984 ,  Respondent  e n t e r e d  p l e a s  o f  g u i l t y  t o  e a c h  

o f  t h e  d r u g  d e l i v e r y  c h a r g e s  (R196-199) .  The S t a t e  a g r e e d  t o  n o l l e  

p r o s s e  t h e  d r u g  p o s s e s s i o n  c h a r g e s  (R196-199 ) .  The c o u r t  o r d e r e d  

a p r e - s e n t e n c e  i n v e s t i g a t i o n  and  set s e n t e n c i n g  f o r  J u n e  2 9 ,  1984 ( R  1 9 9 ) .  

On J u n e  29 ,  1 9 8 4 ,  A p p e l l a n t  w a s  n o t  b r o u g h t  b e f o r e  t h e  c o u r t  

( R 1 , 2 8 , 5 4 , 7 9 , 1 0 5 , 1 3 1 , 1 5 7 ) .  

A s e n t e n c i n g  h e a r i n g  w a s  h e l d  J u l y  1 3 ,  1984 (R188-192) .  A 

g u i d e l i n e s  s c o r e s h e e t  w a s  p r e s e n t e d  which  t o t a l e d  107  p o i n t s  i n  

C a t e g o r y  7 ,  y i e l d i n g  a recommended s e n t e n c e  o f  community c o n t r o l  o r  



12-30 months  i n c a r c e r a t i o n  (R16-17 ) .  The C o u r t  s e n t e n c e d  A p p e l l a n t  

@ t o  30 months  impr i sonment  on C i r c u i t  C o u r t  C a s e  No. 84-3197 ( R  

191 -192) .  On t h e  o t h e r  s i x  cases, s h e  w a s  a d j u d i c a t e d  g u i l t y  and  

s e n t e n c e d  t o  c o n c u r r e n t  f i f t e e n  y e a r  t e r m s  o f  p r o b a t i o n  (R191-192) .  

On O c t o b e r  11, 1985 ,  t h e  Second D i s t r i c t  C o u r t  o f  Appea l  

e n t e r e d  i t s  o p i n i o n  on a p p e a l .  The Second D i s t r i c t  r e v e r s e d  t h e  

R e s p o n d e n t ' s  s e n t e n c e  and  remanded t h e  c a u s e  t o  t h e  t r i a l  c o u r t  f o r  

r e s e n t e n c i n g  i n  a c c o r d a n c e  w i t h  t h e  g u i d e l i n e s  i n  e f f e c t  when t h e  

crimes w e r e  commi t t ed .  The Second D i s t r i c t  r e v e r s e d  t h e  r e s p o n d e n t ' s  

s e n t e n c e  on t h e  g r o u n d s  t h a t  t h e  amended g u i d e l i n e s  c o u l d  n o t  b e  

r e t r o a c t i v e l y  a p p l i e d .  The Second D i s t r i c t  o p i n e d  t h a t  t h e  a p p l i c a -  

t i o n  o f  a n  amendment t o  t h e  g u i d e l i n e s  ( a f t e r  t h e  e f f e c t i v e  d a t e  

o f  t h e  a m e n d m e n t ) t o c r i m e s  commit ted  p r i o r  t o  t h e  amendment w a s  a n  

i m p r o p e r  r e t r o a c t i v e  a p p l i c a t i o n  o f t h e  amendment t o  Rule  3 . 7 0 1 ( d )  

@ ( 1 2  ) , F l o r i d a  R u l e s  o f  C r i m i n a l  P r o c e d u r e .  

On O c t o b e r  21 ,  1985 ,  P e t i t i o n e r  f i l e d  a m o t i o n  f o r  r e h e a r i n g .  

R e h e a r i n g  w a s  d e n i e d  on November 20,  1985 .  N o t i c e  t o  i n v o k e  t h e  

d i s c r e t i o n a r y  j u r i s d i c t i o n  o f  t h i s  c o u r t  w a s  f i l e d  on December 9 ,  

1985 .  



SUMMARY OF ARGUMENT 

By r e v e r s i n g  t h e  t r i a l  c o u r t ' s  s e n t e n c e  on  t h e  g r o u n d s  t h a t  

t h e  amendment t o  t h e  g u i d e l i n e s  c o u l d  n o t  b e  a p p l i e d  t o  crimes comrnit- 

t e d  b e f o r e  t h e  e f f e c t i v e  d a t e  o f  t h e  amendment a n d  d i r e c t i n g  t h a t  

upon remand s e n t e n c i n g  b e  i n  a c c o r d a n c e  w i t h  t h e  r u l e s  i n  e x i s t e n c e  

a t  t h e  t i m e  o f  t h e  c r i m e ,  t h e  S e c o n d  D i s t r i c t ' s  o p i n i o n  e x p r e s s l y  

a n d  d i r e c t l y  c o n f l i c t s  w i t h  t h i s  C o u r t s  d e c i s i o n  i n  S t a t e  v .  J a c k s o n ,  

1 0  F.L.W. 564 ( F l a .  O c t .  1 7 ,  1 9 8 5 ) ,  o n  t h e  same matter o f  l a w .  



ARGUMENT 

ISSUE I 

THE O P I N I O N  OF THE SECOND DISTRICT 
COURT OF APPEAL I S  I N  CONFLICT 

WITH THIS COURTS DECISIONINJACKSON V. STATE, 
10 F.L.W. 564 ( F l a .  Oct.  1 7 ,  1 9 8 5 ) .  

A r t i c l e  V, Sec t i on  3 ( b ) 3 ,  C o n s t i t u t i o n  of t h e  S t a t e  of F l o r i d a ,  

and Rule 9 . 0 3 0 ( A ) ( 2 ) A ( i v ) ; ,  F l o r i d a  Rules of Appe l l a t e  Procedure  

p rov ide  d i s c r e t i o n a r y  j u r i s d i c t i o n  i n  t h i s  c o u r t  t o  review op in ions  

of t h e  D i s t r i c t  Court  which a r e  e x p r e s s l y  and d i r e c t l y  i n  c o n f l i c t  

w i t h  p r i o r  d e c i s i o n s  of t h i s  Court  on t h e  same m a t t e r  of law. 

I n  t h e  c a s e  sub j u d i c e ,  t h e  Second D i s t r i c t  he ld  t h a t  t h e  

J u l y  1 ,  1984 amendment t o  Rule 3 . 7 0 1 ( d ) ( 1 2 ) ,  F l o r i d a  Rules of  Cr imina l  

Procedure ,  could  no t  be used a t  a  J u l y  1 3 ,  1984 s en t enc ing  h e a r i n g  

a s i n c e  t h e  a p p l i c a t i o n  of t h e  amended r u l e  would have a  "d i s advan t a -  

geous e f f e c t "  upon t h o s e  whose c r imes  w e r e  committed b e f o r e  t h e  

e f f e c t i v e  d a t e  of t h e  amended r u l e .  The Second D i s t r i c t  t hen  remanded 

t h e  cause  w i t h  i n s t r u c t i o n s  t h a t  t h e  g u i d e l i n e  r u l e s  i n  e f f e c t  a t  t h e  

t i m e  of t h e  cr ime be used.  I n  S t a t e  v .  Jackson,  10 F.L.W. 564 ( F l a .  

Oct .  1 7 ,  1985, t h e  Court  r e j e c t e d  t h e  c l a im  t h a t  amendments t o  t h e  

g u i d e l i n e  which r e s u l t e d  i n  a  g r e a t e r  presumpt ive  s en t ence  could  

no t  be a p p l i e d  t o  c r imes  committed b e f o r e  t h e  e f f e c t i v e  d a t e  of t h e  

amended r u l e  and s t a t e d  t h a t  on remand t h e  t r i a l  c o u r t  use  t h e  guide- 

l i n e s  i n e f f e c t  a t  t h e  t i m e  of s en t enc ing .  A s  such ,  t h e  Second D i s t r i c t ' s  

op in ion  i n  Jackson,  s u p r a ,  and d i s c r e t i o n a r y  j u r i s d i c t i o n  i s  a v a i l -  

a b l e  t o  t h e  p e t i t i o n e r  i n  t h i s  c o u r t .  



CONCLUSION 

WHEREAS t h e  Second D i s t r i c t ' s  op in ion  i s  e x p r e s s l y  and d i r e c t l y  

i n  c o n f l i c t  w i t h  t h i s  C o u r t ' s  op in ion  on t h e  same m a t t e r  of law, 

P e t i t i o n e r  p r a y s  t h a t  t h i s  c o u r t  w i l l  e x e r c i s e  i t s  d i s c r e t i o n a r y  

j u r i s d i c t i o n  and rev iew t h e  op in ion  of t h e  Second D i s t r i c t .  
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