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I N  THE SUPREME COURT OF FLORIDA 

STATE OF FLORIDA, 

P e t i t i o n e r ,  

V S .  

MICHAEL ALLEN PENTAUDE, 

Respondent .  

CASE NOS. 68 ,081  
68 ,088  

I .  PRELIMINARY STATEMENT 

Michae l  A l l e n  P e n t a u d e ,  t h e  d e f e n d a n t  and a p p e l l a n t  

i n  Young v .  S t a t e ,  10  F.L.W. 2625,  2626 ( F l a .  1 s t  DCA November 2 2 ,  

1 9 8 5 ) ,  r e f e r r e d  t o  h e r e i n  as Respondent .  The S t a t e  o f  F l o r i d a ,  

t h e  p r o s e c u t i o n  and  a p p e l l e e  be low,  w i l l  be  r e f e r r e d  t o  h e r e i n  

as P e t i t i o n e r .  

R e f e r e n c e s  t o  t h e  r e c o r d  on a p p e a l  w i l l  b e  i n d i c a t e d  

p a r e n t h e t i c a l l y  as "R", w i t h  t h e  a p p r o p r i a t e  page  number(s1 .  

R e f e r e n c e s  t o  t r a n s c r i p t s  o f  a l l  p r o c e e d i n g s  w i l l  be  i n d i c a t e d  

0 1  1 1  p a r e n t h e t i c a l l y  as T. 

11. STATEMENT OF THE CASE AND FACTS 

Respondent ,  f o r  t h e  p u r p o s e  o f  r e s o l v i n g  t h e  i s s u e  

h e r e i n ,  a c c e p t s  as a c c u r a t e  p e t i t i o n e r ' s  S t a t e m e n t  o f  t h e  Case 



and  F a c t s .  However, Respondent  would add  t h e  f o l l o w i n g  a d d i t i o n a l  

f a c t s  : 

F o l l o w i n g  a p l e a  o f  g u i l t y  t o  g r a n d  t h e f t ,  Respondent  

was p l a c e d  on  p r o b a t i o n  f o r  a p e r i o d  of  f i v e  ( 5 )  y e a r s  on 

J a n u a r y  3 1 ,  1984  (R-47 -49 ) .  

On A p r i l  5 ,  1984 ,  a n  a f f i d a v i t  f o r  v i o l a t i o n  o f  p r o b a -  

t i o n  f o r  v i o l a t i o n  o f  c o n d i t i o n s  ( 3 1 ,  ( 6 1 ,  ( 7 1 ,  ( 8 1 ,  ( 9 )  and 

( 1 3 1 ,  was f i l e d  ( R - 5 2 ) .  Respondent  a d m i t t e d  t h e  v i o l a t i o n s  ( T - 2 ) .  

The recommended g u i d e l i n e  s e n t e n c e  was any  n o n - s t a t e  

p r i s o n  s a n c t i o n ,  w i t h  t h e  n e x t  h i g h e s t  c e l l  b e i n g  t w e l v e  ( 1 2 )  

t o  t h i r t y  ( 3 0 )  months  (R-87 ) .  The t r i a l  j u d g e  imposed a s e n t e n c e  

on  November 1, 1984  of  f i v e  ( 5 )  y e a r s  ( T - 7 ) .  The t r i a l  j u d g e  

g a v e  t h e  f o l l o w i n g  s t a t e m e n t  as h i s  r e a s o n s  f o r  d e p a r t i n g  from 

t h e  g u i d e l i n e s :  

? 1 You are s e n t e n c e d  o u t s i d e  s e n t e n c i n g  g u i d e -  
l i n e s ,  i f  t h a t  e l e c t i o n  a p p e a r s  t o  be  more 
p r o f i t a b l e  t o  you i n  terms of  e a r l y  release 
d a t e ,  f o r  t h e  f o l l o w i n g  r e a s o n s  which  w i l l  b e  
t r a n s c r i b e d  by t h e  c o u r t  r e p o r t e r  and  made a 
p a r t  o f  y o u r  r e c o r d :  

You have  v i o l a t e d  c o n d i t i o n s  o f  y o u r  p r o b a -  
t i o n  and t h e  t r u s t  imposed upon you n o t  o n l y  
by f a i l i n g  t o  a b i d e  by t h e  t e c h n i c a l  c o n d i -  
t i o n s  of  p r o b a t i o n ,  b u t  a p p a r e n t l y  h a v i n g  
b e e a  c o n v i c t e d  o f  a n  a d d i t i o n a l  c r i m e  which  
shows a n  u t t e r  d i s r e g a r d  f o r  t h e  l a w  and  f o r  
t h e  c h a n c e s  p r e v i o u s l y  g i v e n  you .  

Those  r e a s o n s  t h e  C o u r t  deems t o  b e  s u f f i -  
c i e n t  t o  a g g r a v a t e  y o u r  s e n t e n c e  beyond t h e  
s e n t e n c i n g  g u i d e l i n e s .  ? 1 



P r i o r  t o  i m p o s i t i o n  o f  s e n t e n c e ,  t h e  f o l l o w i n g  c o l l o q u y  o c c u r r e d  

between R e s p o n d e n t ' s  c o u n s e l  and t h e  t r i a l  j udge :  

"MS. SUTTON: Yes s i r .  J u d g e ,  e x c u s e  m e ,  
1 ' m  s o r r y ,  b e f o r e  you g e t  s t a r t e d  t h e r e .  
1 ' v e  been  handed a  s c o r e  s h e e t  by Mr. Thomas 
and  I would r e q u e s t  t h a t  t h e  s c o r e  s h e e t  b e  
i n c o r p o r a t e d  i n  t h e  c o u r t  f i l e .  I t  r e f l e c t s  
a  c a t e g o r y  6 t h a t  r e f l e c t s  1 3  p o i n t s  and i t  
i n d i c a t e s  t h a t  a  recommended s e n t e n c e  i s  any 
n o n - s t a t e  p r i s o n  s a n c t i o n  and a s  a  p r o b a t i o n  
v i o l a t i o n  t h e  n e x t  h i g h e s t  l e v e l  o f  1 2  t o  30 
months .  

THE COURT: The s e n t e n c i n g  g u i d e l i n e s  s c o r e  
s h e e t  w i l l  b e  p a r t  o f  t h e  r e c o r d .  

MS. SUTTON: And one  o t h e r  t h i n g  I need  t o  
s a y ,  J u d g e ,  inasmuch a s  t h e  o f f e n s e  c h a r g e d  
o c c u r r e d  b e f o r e  s e n t e n c i n g  g u i d e l i n e s  went 
i n t o  e f f e c t ,  t h i s  d e f e n d a n t  h a s  t h e  o p t i o n  
o f  b e i n g  s e n t e n c e d  u n d e r  t h e  o l d  sys t em and I 
would in fo rm t h e  C o u r t  a s  I have  i n  t h e  p a s t  
t h a t  I c a n ' t  a t  t h i s  p o i n t  p r o p e r l y  a d v i s e  
him a s  t o  which t o  e l e c t  b e c a u s e  o f  t h e  
c o u r t ' s  p o s i t i o n  on v i o l a t i o n  o f  p r o b a t i o n  
and l a c k  o f  c a s e s  and whe the r  i f  t h e  C o u r t  
g o e s  o u t s i d e  t h e  g u i d e l i n e s  t h a t  t h e  p e r s o n  
i s  s t i l l  e l i g i b l e  f o r  a  p a r o l e  and s o  I would 
j u s t  r e q u e s t  t h a t  t h e  C o u r t  i n d i c a t e  on t h e  
r e c o r d  a s  i t  h a s  i n  t h e  p a s t  t h a t  h e  w i s h e s  
t o  e l e c t  wh icheve r  p r o v i d e s  t h e  most  f a v o r a -  
b l e  t r e a t m e n t  f o r  him i n  i n c a r c e r a t i o n .  

THE COURT: Any a u t h o r i t y  t h a t  I have  t o  
p r e s e r v e  t h a t  e l e c t i o n  w i l l  b e  e x e r c i s e d  i n  
f a v o r  o f  t h e  d e f e n d a n t  s o  t h a t  h e  c a n  h a v e  
t h a t  e l e c t i o n  and I do r u l e .  1 ' m  a t  a  l o s s  
a s  t o  whe the r  t h a t  i s  v a l i d ,  b u t  i f  i t  i s ,  h e  
c a n  make t h e  e l e c t i o n  a t  some l a t e r  d a t e  when 
h e  becomes more in formed a s  t o  t h e  b e s t  o f  
h i s  e l e c t i o n  whe the r  t h e  s e n t e n c i n g  g u i d e -  
l i n e s  o r  t h e  o l d  Depar tment  o f  C o r r e c t i o n s  
g u i d e l i n e s .  



MS. SUTTON: Okay, j u s t  t o  make s u r e ,  t h e  
r e c o r d  i s  c l e a r  on Mr. ~ e n t a u d e ' s  b e h a l f ,  I 
would e l e c t  s e n t e n c i n g  g u i d e l i n e s  i f  t h e  
C o u r t  s e n t e n c e s  him p u r s u a n t  t o  s e n t e n c i n g  
g u i d e l i n e s ,  b u t  i f  t h e  C o u r t  d e p a r t s  from 
s e n t e n c i n g  g u i d e l i n e s  i n  e x c e s s  o f  t h e  t w e l v e  
t o  t h i r t y  months c a t e g o r y ,  i f  i t  t u r n s  o u t  
t h a t  h i s  i n c a r c e r a t i o n  would end s o o n e r  i f  h e  
were t o  e l e c t  t h e  p r e v i o u s  method w i t h  p r e v i o u s  
p a r o l e ,  I would e l e c t  t h a t .  I f  t h a t  makes any 

11 s e n s e .  

On November 1,  1984 ,  a f t e r  i m p o s i t i o n  of  s e n t e n c e ,  

Respondent  a t t e m p t e d  t o  f i l e  a p r o  se mot ion  f o r  m i t i g a t i o n  o r  

r e d u c t i o n  of  s e n t e n c e ,  b a s i n  s a i d  m o t i o n ,  i n t e r  a l i a ,  on t h e  

g rounds  t h a t  h e  had d e s i r e d  t o  be  s e n t e n c e d  u n d e r  t h e  new g u i d e -  

l i n e s  and t h a t  he  had  n o t  been  g i v e n  s u f f i c i e n t  t i m e  t o  d i s c u s s  

t h i s  e l e c t i o n  w i t h  h i s  c o u n s e l  (R-63) .  

111. ARGUMENT 

WHETHER, UNDER RULE 3 . 7 0 1 ( d ) ( 1 4 )  A PERSON FOUND 
G U I L T Y  OF VIOLATION OF PROBATION MAY BE SENTENCED 
BEYOND THE NEXT H I G H E R  CELL UPON CONSIDERATION BY 
THE TRIAL COURT OF CIRCUMSTANCES SURROUNDING THE 
VIOLATION FOUND BY THE TRIAL COURT TO BE CLEAR 
A N D  C O N V I N C I N G  REASONS FOR DEPARTURE? 

Respondent  s u b m i t s  t h a t  t h e  f o r e g o i n g  q u e s t i o n  s h o u l d  

b e  answered a s  f o l l o w s :  

UNDER RULE 3 . 7 0 1 ( d ) ( 1 4 )  A PERSON FOUND GUILTY 
OF VIOLATION OF PROBATION MAY NOT BE SENTENCED 
BEYOND THE NEXT H I G H E R  CELL UPON CONSIDERATION 
BY THE TRIAL OF CIRCUMSTANCES SURROUNDING THE 
VIOLATION FOUND BY THE TRIAL COURT TO BE CLEAR 
A N D  C O N V I N C I N G  REASONS FOR DEPARTURE. 



Assuming a rguendo  t h a t  Respondent  p r o p e r l y  e l e c t e d  

g u i d e l i n e  s e n t e n c i n g ,  h i s  f i v e  y e a r  p r i s o n  s e n t e n c e  must  be  

r e v e r s e d  s i n c e  t h e  d e p a r t u r e  from t h e  recommended g u i d e l i n e  

s e n t e n c e  was n o t  based  upon c l e a r  and c o n v i n c i n g  r e a s o n s .  

The p r i m a r y  r e a s o n  g i v e n  f o r  d e p a r t u r e  was t h e  f a c t  t h a t  

Respondent  had v i o l a t e d  h i s  p r o b a t i o n  (R-60) .  ~ e s p o n d e n t ' s  

s e n t e n c i n g  o c c u r r e d  November 1 ,  1984 ,  a f t e r  t h e  e f f e c t i v e  d a t e  

o f  F l o r i d a  R u l e s  o f  C r i m i n a l  P r o c e d u r e  3 . 7 0 1 ( d )  ( 1 4 ) .  The p r e s e n t  

c a s e  i n v o l v e s  a n  i n t e r p r e t a t i o n  of  t h a t  r u l e  and  i s  one o f  

f i r s t  i m p r e s s i o n .  

Ru le  3 . 7 0 1 ( d ) ( 1 4 )  p r o v i d e s :  

S e n t e n c e s  imposed a f t e r  r e v o c a t i o n  of  
p r o b a t i o n  o r  community c o n t r o l  must  be  
i n  a c c o r d a n c e  w i t h  t h e  g u i d e l i n e s .  The 
s e n t e n c e  imposed a f t e r  r e v o c a t i o n  o f  p r o b a -  
t i o n  may b e  i n c l u d e d  w i t h i n  t h e  o r i g i n a l  
c e l l  ( g u i d e l i n e s  r a n g e )  o r  may be i n c r e a s e d  
t o  t h e  n e x t  h i g h e r  c e l l  ( g u i d e l i n e s  r a n g e )  
w i t h o u t  r e q u i r i n g  a  r e a s o n  f o r  d e p a r t u r e .  

(Emphasis  s u p p l i e d ) .  Accord ing  t o  t h e  a p p e l l a t e  c o u r t s ,  t h i s  

new r u l e  became e f f e c t i v e  J u l y  1,  1984.  J a c k s o n  v .  S t a t e ,  

454 So.2d 691 ( F l a .  1 s t  DCA 1 9 8 4 ) .  McGrath v .  S t a t e ,  454 

So.2d 694 ( F l a .  1 s t  DCA 1 9 8 4 ) ;   alley v.  S t a t e ,  10  FLW 

267 ( F l a .  4 t h  DCA J a n u a r y  3 0 ,  1 9 8 5 ) .  Under t h i s  r u l e ,  t h e  

t r i a l  c o u r t ,  b a s e d  upon ~ e s p o n d e n t ' s  v i o l a t i o n  o f  p r o b a t i o n ,  

c o u l d  p r o p e r l y  have  imposed a  s en te r l ce  i n  t h e  12-30 month i n c a r -  

c e r a t i o n  r a n g e .  Rule  3 . 9 8 8 ( c ) ,  Ca tegory  3  (Robbery)  F1a.R.Crim.P. 

The t r i a l  C o u r t ,  however ,  d e v i a t e d  from t h e  g u i d e l i n e s ,  impos ing  



a five year term of imprisonment, based upon ~es~ondent's 

violation of probation. Since the guidelines themselves already 

make provisions for increasing punishment due to a violation 

of probation, Respondent contends this factor cannot then be 

utilized as a basis for departure. 

Respondent is fully cognizant of the plethora of 

cases which have held that a violation of probation constitutes 

a clear and convincing reason for departure. Q., Bogan v. 

State 454 So.2d 686 (Fla. 1st DCA 1984); Addison v. State, - 9  

542 So.2d 955 (Fla. 2d DCA 1984); Tucker v. State, 10 FLW 462 

(Fla. 3d DCA February 19, 1985); Carter v. State, 452 So.2d 

953 (Fla. 5th DCA 1984). However, none of these reported cases 

deal with the propriety of a violation of probation serving 

as a basis for departure after the enactment of Rule 3.7019(d) (14). 

Since the rule now provides that a violation of probation justifies 

an increase in punishment one cell, Respondent contends that the 

trial court is not now permitted on the basis of a violation of 

probation. Moreover, the jdge's allusion to a prior convictiorl 

of Respondent as a basis of departure from the guidelines also 

constitutes an impermissible double-counting, as prior convictions 

are accounted for on the guidelines scoresheet. 

Numerous cases have condemned deviations based upon 

factor already accounted for within the guidelines recommended 

sentencing range. State v. Carney, 476 So.2d 165 (Fla. 1985) 



( f a c t o r s  t h a t  " t h e  robbe ry  w a s  p r e m e d i t a t e d  and c a l c u l a t e d  

I I and f o r  p e c u n i a r y  g a i n "  and ( t h a t )  t h e r e  was no p r o v o c a t i o n  

( f o r  t h e  r o b b e r y ) "  a r e  i n h e r e n t  components of  r o b b e r y  and hence  

a l r e a d y  embodied i n  t h e  g u i d e l i n e s  recommended s e n t e n c i n g  r a n g e ;  

f a c t o r s  t h u s  i m p e r m i s s i b l e  b a s i s  f o r  d e p a r t u r e )  ; S t a t e  v .  Burch,  

476 So.2d 663 ( F l a .  1985)  ( f a c t  t h a t  d e f e n d a n t  on p a r o l e  n o t  

I I p r o p e r  b a s i s  f o r  d e p a r t u r e  s i n c e  l e g a l  s t a t u s "  a t  t i m e  o f  

o f f e n s e  a l r e a d y  s c o r e d )  ; Napoles  v .  S t a t e ,  10  FLW 337 ( F l a .  

1 s t  DCA February  7 ,  1985)  ( f a c t  t h a t  d e f e n d a n t  on p r o b a t i o n  

improper  b a s i s  f o r  d e p a r t u r e  s i n c e  t h a t  f a c t  a l r e a d y  t a k e n  

i n t o  c o n s i d e r a t i o n  i n  computing recommended s e n t e n c e ) ;  S a r v i s  v .  

S t a t e ,  So. 2d ( F l a .  1 s t  DCA March 1 3 ,  1985)  Case No. AV-337 

( imprope r  t o  d e v i a t e  based  upon f a c t s  which have  a l r e a d y  been 

i n c l u d e d  w i t h i n  t h e  d e t e r m i n a t i o n  of  t h e  g u i d e l i n e  s e n t e n c e ) ;  

C a l i a g h a n  v .  S t a t e ,  462 So.2d 832 ,  ( F l a .  4 t h  DCA 1984)  ( c o u r t  

n o t  a t  l i b e r t y  t o  a g g r a v a t e  a  s e n t e n c e  by u s i n g  e l e m e n t s  which 

go t o  make up t h e  c r ime  f o r  which t h e  d e f e n d a n t  i s  b e i n g  s e n t e n c e d ;  

u s e  o f  f i r e a r m  improper  r e a s o n  f o r  d e v i a t i o n  s i n c e  c r i m e  of 

s h o o t i n g  i n  a  d w e l l i n g  n e c e s s a r i l y  i n v o l v e s  u s e  o f  a  f i r e a r m ) ;  

Bowdoin v .  S c a t e ,  10 FLW 472 ( F l a .  4 t h  DCA Februa ry  2 0 ,  1985)  

( d e f e n d a n t ' s  u s e  o f  a  f i r e a r m  d u r i n g  commission o f  r o b b e r y  

w i t h  a  d e a d l y  weapon improper  ground f o r  d e p a r t u r e  s i n c e  u s e  

of  f i r e a r m  a l r e a d y  f a c t o r e d  i n t o  t h e  p r e s u m p t i v e  s e n t e n c e ) ;  



Knowlton v. State, 10 FLW 457 (Fla. 4th DCA February 20, 1985) 

(following State v. Carney, supra; fact that robbery planned 

in advance improper ground for deviation since inherent in 

robbery). 

Accordingly, neither reason cited by the trial judge 

as a basis for departure from the guidelines is a clear and 

convincing permissible one, and therefore ~espondent's sentence 

should be reversed and the cause remanded for resentencing. 

IV . CONCLUSION 

Respondent respectfully urges this Court to vacate 

Respondent's sentence and order a new sentence in accordance 

with Rule 3.701, Florida Rules of Criminal Procedure. Respondent 

further urges this Court to answer the certified question as 

follows: 

UNDER RULE 3.701(d)(14) A PERSON FOUND 
GUILTY OF VIOLATION OF PROBATION MAY NOT 
BE SENTENCED BEYOND THE NEXT HIGHER CELL 
UPON CONSIDERATION BY THE TRIAL OF CIR- 
CUMSTANCES SURROUNDING THE VIOLATION FOUND 
BY THE TRIAL COURT TO BE CLEAR AND CONVINCING 
REASONS FOR DEPARTURE. 
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