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U n i t e d  S t a t e s  C o n s t i t u t i o n ,  Amendments  V  & XIV 8 8 , 8 9  
U n i t e d  S t a t e s  C o n s t i t u t i o n ,  Amendments  V I I I  & X I V  5 1 , 9 1  

OTHER 

H .  Zeisel, The  D e t e r r e n t  E f f e c t  o f  t h e  D e a t h  P e n a l t y  0 7 , 8 8  
F a c t s  v .  F a i t h  ~ - -  

L. K l e i n ,  B. F o r s t ,  V.  F i l a t o v ,  The  D e t e r r e n t  E f f e c t  o f  
C a p i t a l  P u n i s h m e n t ;  An A s s e s s m e n t  o f  t h e  E v i d e n c e ,  

T h e  D e a t h  P e n a l t y  i n  America, ( H . A .  B e d a u ,  Ed. 1 9 8 2 )  
R .  Gross  a n d  R .  Mauro, P a t t e r n s  o f  D e a t h ;  An ~ n a l y s i s  o  

Rac ia l  D i s ~ a r i t i e s  i n  C a ~ i t a l  S e n t e n c i n a  a n d  H o m i c i d e  
v i c t i m i z a t i o n  37 s t a n f o r 2  L. Rev. 2 7  ( N ~ v .  1 9 8 4 )  

H.  Zeisel, Race B i a s  a n d  t h e  A d m i n i s t r a t i o n  o f  t h e  
D e a t h  P e n a l t y ;  The  F l o r i d a  E x p e r i e n c e ,  9 5  Harv .  L. Rev 
4 5 6  (Nov. 1 9 8 1 )  



PRELIM1 NARY STATEMENT 

Throughou t  t h i s  b r i e f  ~ e f e n d a n t / A p p e l l a n t ,  MARTIN 

GROSSMAN, w i l l  b e  r e f e r r e d  t o  a s  Mr. Grossman. The S t a t e  o r  

P r o s e c u t i o n  w i l l  b e  r e f e r r e d  t o  a s  The  S t a t e .  A l l  

r e f e r e n c e s  t o  t h e  r e c o r d  w i l l  b e  shown a s  ( R )  . 
STATEMENT OF THE CASE 

On December 25 ,  1 9 8 4 ,  D e t e c t i v e  J o h n  ~ o l l i d a y  o f  

t h e  P i n e l l a s  County  S h e r i f f ' s  O f f i c e  f i l e d  a  c o m p l a i n t /  

a r r e s t  a f f i d a v i t ,  a l l e g i n g  t h a t  M r .  Grossman was g u i l t y  o f  

f i r s t  d e g r e e  murder  i n  t h e  h o m i c i d e  o f  M a r g a r e t  P a r k ,  a  

F l o r i d a  Game and F r e s h  Wate r  F i s h  Commiss ion O f f i c e r ,  on 

December 1 3 ,  1984.  ( R l ) .  The a f f i d a v i t  was b a s e d  on 

i n f o r m a t i o n  p r o v i d e d  by B r i a n  Hancock.  (R l -3 )  . 
On December 26 ,  1984 ,  a n  a d v i s o r y  and  s o l v e n c y  

h e a r i n g  was  h e l d ,  t h e  C o u r t  f o u n d  p r o b a b l e  c a u s e ,  and  a  

P u b l i c  D e f e n d e r  was a p p o i n t e d  t o  r e p r e s e n t  Mr. Grossman. 

( R 2 , 5 ) .  On J a n u a r y  2 ,  1985 ,  t h e  c o u r t  a p p o i n t e d  p r i v a t e  

c o u n s e l  d u e  t o  t h e  P u b l i c  D e f e n d e r ' s  c o n f l i c t .  ( R 7 , 8 ) .  On 

J a n u a r y  1 8 ,  1985 ,  a  g r a n d  j u r y  i n d i c t e d  M r .  Grossman f o r  

m u r d e r  i n  t h e  f i r s t  d e g r e e ,  t o  w h i c h  M r .  Grossman e n t e r e d  a  

w r i t t e n  p l e a  o f  n o t  g u i l t y .  ( R 9 ) .  

On March 20,  1985 ,  M r .  G r o s s m a n ' s  a t t o r n e y  f i l e d  a  

Mo t ion  f o r  C o n t i n u a n c e  o f   re-  rial C o n f e r e n c e  b e c a u s e  o f  a  

c o n f l i c t  w i t h  a n o t h e r  t r i a l .  (R71-76) .  On March 26 ,  1985 ,  

M r .  Grossman f i l e d  a  m o t i o n  t o  a p p o i n t  c o - c o u n s e l  b e c a u s e  o f  



t h e  same c o n f l i c t .  (R77 ) .  On March  29 ,  1985 ,  a n  o r d e r  was  

e n t e r e d  g r a n t i n g  b o t h  m o t i o n s  a n d  w a i v i n g  speedy  t r i a l .  

( R 7 8 ) .  

On A p r i l  24,  1985 ,  M r .  Grossman f i l e d  s e v e n  

m o t i o n s  t o  d i s m i s s  a d d r e s s e d  t o  t h e  c o n s t i t u t i o n a l i t y  o f  t h e  

F l o r i d a  d e a t h  p e n a l t y  s t a t u t e ,  b o t h  on i t s  f a c e  and  a s  

a p p l i e d ,  and  a t t a c k i n g  t h e  i n d i c t m e n t .  (R80-98) .  

On Augus t  7 ,  1985 ,  M r .  G r o s s m a n ' s  a t t o r n e y  moved 

f o r  a  c o n t i n u a n c e  o f  t h e  t r i a l  set f o r  Augus t  20, 1 9 8 5 ,  

w h i c h  was  g r a n t e d .  (R123-126 ,130 ,132) .  

On O c t o b e r  1, 1 9 8 5 ,  M r .  Grossman f i l e d  a  m o t i o n  

f o r  a  subpoena  d u c e s  tecum t o  p r o d u c e  a  c o p y  o f  t h e  

p e r s o n n e l  f i l e  o f  o f f i c e r  M a r g a r e t  P a r k s  wh ich  was  d e n i e d .  

(R142 & 1 4 9 ) .  On O c t o b e r  11, 1 9 8 5 ,  M r .  Grossman f i l e d  a  

m o t i o n  t o  s e v e r  h i s  t r i a l  f r o m  t h a t  o f  Co-Defendant  T a y l o r ,  

w h i c h  was  d e n i e d .  (R156-158) .  

On O c t o b e r  1 7 ,  1 9 8 5 ,  M r .  G r o s s m a n ' s  a t t o r n e y  f i l e d  

a  m o t i o n  f o r  a n  o r d e r  c o n t i n u i n g  t h e  t r i a l  f r om O c t o b e r  22,  

1 9 8 5 ,  u n t i l  November 4 ,  1 9 8 5 ,  w h i c h  was  d e n i e d .  (R165- 

1 6 6 , 1 8 0 )  . 
On O c t o b e r  21,  1 9 8 5 ,  M r .  Grossman f i l e d  a  m o t i o n  

t o  s u p p r e s s  e v i d e n c e  s e i z e d  f r o m  D e f e n d a n t ' s  r e s i d e n c e  a n d  

c a r  on  g r o u n d s  t h a t  t h e  e v i d e n c e  was  s e i z e d  by a n  i l l e g a l  

s e a r c h .  (R168-169) .  The m o t i o n  was  d e n i e d .  (R182 ) .  

On O c t o b e r  21,  1985 ,  M r .  Grossman a l s o  f i l e d  t h r e e  



motions in limine. The motion to prohibit the State from 

mentioning or eliciting testimony regarding an alleged 

burglary committed by Mr. Grossman and Mr. Taylor on or 

about December 7, 1984, (R175), was denied. (R1316). 

Mr. Grossman's trial was held on October 22 

through October 29, 1985. At the close of the State's case 

and at the close of all the evidence, both defendants moved 

for judgment of acquittal which was denied. (R2321-2347). 

Mr. Grossman's Motion to Include Special Jury Instructions 

for the Penalty Phase was denied. (R234-235). The jury 

returned a verdict of guilty of first degree murder against 

Mr. Grossman, (R222), and recommended the death penalty. 

(R250). On October 31, 1985, a judgment was entered finding 

Mr. Grossman guilty of murder in the first degree. (R251- 

252). Mr. Grossman's motion for new trial, filed November 

8, 1985, was denied. (R253-257, 291). 

On December 13, 1985, sentence of death was 

entered against Mr. Grossman. (R283-286) . On December 23, 

1985, Mr. Grossman filed notice of appeal. (R294) . The 

Court entered written findings as to aggravating and 

mitigating circumstances in support of the death penalty on 

March 19, 1986. (R289-290) . 
STATEMENT OF THE FACTS 

On December 13, 1984, Wildlife Officer Margaret 

Park of The Florida Fresh Water Fish and Game Commission was 



p a t r o l l i n g  a n  u n p o p u l a t e d  wooded a rea  i n  P i n e l l a s  C o u n t y ,  

c a l l e d  C o v e r e d  B r i d g e  E s t a t e s .  B e t w e e n  7:45 a n d  8:05p.m. 

O f f i c e r  P a r k  i s s u e d  a  c i t a t i o n  t o  D a v i d  A l l o r .  (R1830- 

1 8 3 3 , 1 8 3 8 ) .  A f ew m i n u t e s  a f t e r  s h e  d r o v e  away,  M r .  A l l o r  

h e a r d  v o i c e s  y e l l i n g ,  a  g u n s h o t ,  a n d  a b o u t  5  t o  20 s e c o n d s  

l a t e r ,  a  s e c o n d  s h o t .  (R1833-1839)  . A t  a b o u t  8:18p.m., 

O f f i c e r  P a r k  r a d i o e d  i n  a m e s s a g e  t o  t h e  P i n e l l a s  C o u n t y  

S h e r i f f ' s  O f f i c e  t o  t h e  e f f e c t  t h a t  " I ' m  h i t " .  

( R 1 8 4 9 , 1 8 6 5 )  . When P i n e l l a s  C o u n t y  S h e r i f  f ' s  D e p u t y  Chatham 

a r r i v e d  a t  t h e  s c e n e ,  O f f i c e r  P a r k  h a d  d i e d  f r o m  a g u n s h o t  

wound t o  t h e  h e a d .  ( R 1 8 4 9 ) .  T h e  G u n s h o t  w a s  f r o m  h e r  own 

weapon.  (R1850-1851) .  

A s u b s t a n t i a l  r e w a r d  was o f f e r e d  f o r  i n f o r m a t i o n  

l e a d i n g  t o  t h e  a r r e s t  o f  t h e  p e r s o n  who k i l l e d  O f f i c e r  

P a r k .  (R1271-1272) .  On December 2 5 ,  1 9 8 4 ,  P a s c o  C o u n t y  

S h e r i f f ' s  O f f i c e  a r r e s t e d  M a r t i n  Grossman  o n  t h e  b a s i s  o f  

i n f o r m a t i o n  s u p p l i e d  by a n  i n f o r m a n t ,  B r i a n  Hancock.  (R l -3 )  . 
A t  t h e  time o f  h i s  a r res t ,  Mr. Grossman  was  

r e s i d i n g  i n  a  room i n  t h e  home w h i c h  h e  s h a r e d  w i t h  h i s  

m o t h e r ,  Myra Grossman.  (R1271-1272)  . Af t e r  M r .  G r o s s m a n ' s  

a r r e s t ,  t h e  P a s c o  C o u n t y  S h e r i f f ' s  O f f i c e  c o n d u c t e d  a s e a r c h  

o f  Mr. G r o s s m a n ' s  c a r  a n d  r e s i d e n c e ,  a n d  s e i z e d  Mr. 

G r o s s m a n ' s  w a l l e t ,  d r i v e r ' s  l i c e n s e  a n d  c l o t h i n g  f r o m  h i s  

bedroom a n d  some t i r e s  f r o m  t h e  t r u n k  o f  h i s  car.  (R1272- 

1 2 7 3 ) .  M r .  Grossman n e v e r  c o n s e n t e d  t o  t h e  s e a r c h ,  b u t  h i s  

m o t h e r  s i g n e d  a c o n s e n t  f o r m  t o  s e a r c h  t h e  h o u s e .  

( R 1 2 6 9 , 1 2 7 4 )  . 



A P r e - T r i a l  h e a r i n g  was h e l d  on M r .  Grossman's  

Motion t o  S u p p r e s s  t h i s  e v i d e n c e .  (R1269-1290) .  Mr. 

Grossman t e s t i f i e d  t h a t  he  r e s i d e d  i n  a  bedroom i n  a  house  

owned by h i s  mother ,  t h a t  h e  o c c u p i e d  t h i s  bedroom a l o n e  

t h a t  h e  d i d  n o t  s h a r e  i t  w i t h  anyone ,  t h a t  no one  else went 

i n t o  i t ,  and t h a t  h e  f r e q u e n t l y  k e p t  i t  l o c k e d .  (R1271- 

1 2 7 2 ) .  H e  t e s t i f i e d  t h a t  a l l  items of  e v e r y  d e s c r i p t i o n  

which  were i n  h i s  room be longed  e x c l u s i v e l y  t o  him and n o t  

t o  anyone  e lse  (R1272-1273); t h a t  h e  n e v e r  gave  p e r m i s s i o n  

t o  anyone  t o  s e a r c h  e i t h e r  h i s  r e s i d e n c e  o r  h i s  v e h i c l e  and 

h e  n e v e r  g a v e  h i s  mother p e r m i s s i o n  t o  p e r m i t  such  a  s e a r c h ,  

(R1274) ;  t h a t  h e  d i d  n o t  want anyone  t o  s e a r c h  h i s  room o r  

h i s  v e h i c l e ;  and  t h a t  h e  had e x p e c t e d  t h a t  any p r o p e r t y  i n  

e i t h e r  p l a c e  would remain h i s  p r i v a t e  p r o p e r t y .  (R1282) .  

Mr. Grossman a l s o  t e s t i f i e d  t h a t  h e  owned t h e  1972 

Dodge C h a r g e r  which be longed  t o  him e x c l u s i v e l y .  (R1272).  

The c o n s e n t  t o  s e a r c h  s i g n e d  by Mrs. Grossman d i d  n o t  

c o n t a i n  any c o n s e n t  t o  s e a r c h  Mr. Grossman ' s  v e h i c l e .  The 

t i r e s  s e i z e d  were i n  t h e  c l o s e d  t r u n k  o f  t h e  c a r  and t h e  c a r  

k e y s  were i n  t h e  d r e s s e r  i n  h i s  bedroom. (R1281-1282). 

(R1285-1286).  The S t a t e  p r e s e n t e d  no e v i d e n c e  o t h e r  t h a n  

t h e  c o n s e n t  form. The T r i a l  C o u r t  d e n i e d  t h e  Motion t o  

S u p r e s s ,  (R182) , on t h e  g rounds  t h a t  M r .  Grossman had no 

s t a n d i n g  t o  o b j e c t  t o  t h e  s e a r c h  o f  h i s  room o r  t h e  s e a r c h  

o f  h i s  v e h i c l e .  (R1289) . 



D u r i n g  d i s c o v e r y ,  M r .  Grossman  f i l e d  a  Mot ion  

r e q u e s t i n g  a  Subpoena Duces  Tecum f o r  a  c o p y  o f  t h e  

p e r s o n n e l  f i l e  o f  M a r g a r e t  P a r k s .  (R141)  , which  was 

d e n i e d .  (R1216,1211-1220) .  A t  t r i a l ,  o v e r  d e f e n s e  

o b j e c t i o n s  (R1833-1835, 1 9 0 3 ) ,  t h e  S t a t e  e l i c i t e d  t e s t i m o n y  

f r o m  Dav id  A l l o r  r e g a r d i n g  O f f i c e r  P a r k ' s  demeanor  (R1833- 

1836 )  a n d  f rom h e r  s u p e r v i s o r ,  L i e u t e n a n t  G a i n e r ,  r e g a r d i n g  

h e r  p r o f e s s i o n a l  c o n d u c t  r e c o r d  (R1904)  . 
On O c t o b e r  1 4 ,  1 9 8 5 ,  a  h e a r i n g  w a s  h e l d  on M r .  

G r o s s m a n ' s  m o t i o n  t o  s e v e r  h i s  t r i a l  f r o m  t h a t  o f  Co- 

D e f e n d a n t  T a y l o r .  (R2817) . M r .  Grossman  a r g u e d  t h a t  h e  

was e n t i t l e d  t o  s e v e r a n c e  b e c a u s e  Co-Defendan t ,  T a y l o r ,  i n  

h i s  own d e f e n s e ,  would a t t e m p t  t o  l a y  t h e  s o l e  

r e s p o n s i b i l i t y  f o r  t h e  h o m i c i d e  on  M r .  Grossman,  and b e c a u s e  

M r .  T a y l o r  h a d  made s e l f  i n c r i m i n a t i n g  s t a t e m e n t s  and  

c o n f e s s i o n s  t o  p o l i c e  o f f i c e r s  a n d  o t h e r s  i n  which  h e  

i m p l i c a t e d  n o t  o n l y  h i m s e l f  b u t  M r .  Grossman. (R2817- 

2818)  . Co-Defendant  T a y l o r  would b e  i n  e f f e c t  a c t i n g  a s  a  

s e c o n d  p r o s e c u t o r .  (R2818-2819) .  The  T r i a l  C o u r t  d e n i e d  

M r .  G r o s s m a n ' s  m o t i o n  f o r  s e v e r a n c e .  (R2839)  . 
On O c t o b e r  1 7 ,  1985 ,  a  h e a r i n g  was  h e l d  on  M r .  

G r o s s m a n ' s  Mot ion  t o  C o n t i n u e  t h e  T r i a l  u n t i l  November 4 ,  

1985 .  (R1222-1237) . M r .  Grossman r e q u e s t e d  t h e  C o n t i n u a n c e  

i n  o r d e r  t o  f i l e  a  m o t i o n  t o  s u p p r e s s  t h e  t e s t i m o n y  o f  a n  

i n f o r m a n t ,  who, a l o n g  w i t h  t h e  o f f i c e r  t o  whom h e  had  made 



h i s  s t a t e m e n t ,  had n o t  p r e v i o u s l y  b e e n  l i s t e d  a s  a  w i t n e s s  

and  t h e r e f o r e  had  n o t  b e e n  d e p o s e d .  (R1225)  . Also ,  

i n f o r m a n t  C h a r l e s  Brewer ,  a  t r u s t e e  a t  t h e  j a i l ,  t o  whom M r .  

Grossman had  a l l e g e d l y  made i n c r i m i n a t i n g  s t a t e m e n t s ,  had 

o n l y  b e e n  d e p o s e d  t h e  p r e v i o u s  d a y  a t  w h i c h  t i m e  i t  was 

d i s c o v e r e d  t h a t  a n o t h e r  p r i s o n e r ,  Don S m i t h ,  was a l l e g e d l y  

p r e s e n t  when M r .  Grossman made t h e s e  s t a t e m e n t s .  M r .  Smi th  

had  b e e n  r e l e a s e d  f rom c u s t o d y ,  was now o u t  o f  s t a t e  and had  

n e v e r  b e e n  l i s t e d  a s  a  w i t n e s s  by t h e  S t a t e .  (R1225-1226) .  

On O c t o b e r  22,  1985 ,  M r .  G r o s s m a n ' s  a t t o r n e y  renewed t h e  

Mot ion  t o  C o n t i n u e .  (R1262-1263) . H e  had  c o n t a c t e d  M r .  

S m i t h  t h e  d a y  b e f o r e  and  M r .  Smi th  d e n i e d  t h a t  M r .  Grossman 

e v e r  made any  c o n f e s s i o n  o r  a d m i s s i o n s  o f  any  k i n d  t o  Mr. 

B r e w e r .  ( R 1 2 6 3 ) .  

M r .  Grossman a l s o  b a s e d  h i s  r e q u e s t  f o r  a  

c o n t i n u a n c e  on  p rob l ems  e n c o u n t e r e d  i n  p r e p a r i n g  f o r  t h e  

p e n a l t y  p h a s e  o f  t h e  t r i a l .  (R1227) . M r .  G r o s s m a n ' s  mo the r ,  

a  w i t n e s s  i n  t h e  p e n a l t y  p h a s e ,  had  j u s t  h a d  a  h y s t e r e c t o m y  

and  was  n o t  s u p p o s e d  t o  e n g a g e  i n  a n y  a c t i v i t i e s  u n t i l  a f t e r  

h e r  p o s t  o p e r a t i v e  check  u p  on O c t o b e r  28.  (R1227-1228) .  

M r .  G r o s s m a n ' s  a t t o r n e y  had  n o t  had  t h e  o p p o r t u n i t y  t o  

d e p o s e  and  t a l k  t o  a p p r o x i m a t e l y  2 5  w i t n e s s e s  b e c a u s e  o f  

h i s  i n v o l v e m e n t  a s  d e f e n s e  c o u n s e l  i n  a  F e d e r a l  T r i a l  which  

b e g a n  March 25 ,  1 9 8 5  and l a s t e d  t h r o u g h  mid Augus t ,  1985 ,  i n  

a d d i t i o n  t o  9 o t h e r  t r i a l s  s c h e d u l e d  f o r  S e p t e m b e r  and 



O c t o b e r ,  1 9 8 5 .  (R123-125) .  C o - c o u n s e l  h a d  d o n e  n o t h i n g  a t  

a l l  o n  t h e  c a s e  f o r  s e v e r a l  m o n t h s  b e c a u s e  o f  h i s  own 

s c h e d u l i n g  c o n f l i c t s .  ( R 1 2 3 7 ) .  D e f e n d a n t ' s  m o t i o n  t o  

c o n t i n u e  was  d e n i e d .  (R180 ,1237) .  

A P r e - T r i a l  h e a r i n g  w a s  a l s o  h e l d  o n  M r .  

G r o s s m a n ' s  Mot ion  i n  L i m i n e  f o r  a n  o r d e r  t h a t  t h e  S t a t e  n o t  

b e  p e r m i t t e d  t o  d i s c u s s  o r  e l i c i t  e v i d e n c e  r e g a r d i n g  a n  

a l l e g e d  b u r g l a r y  t o  t h e  home o f  M r .  a n d  Mrs. Hancock i n  

w h i c h  a  g u n  w h i c h  M r .  Grossman a n d  M r .  T a y l o r  had  w i t h  them 

a t  t h e  t i m e  o f  t h e  e n c o u n t e r  w i t h  O f f i c e r  P a r k ,  was t a k e n .  

( R 1 2 9 2 ) .  M r .  Grossman a r g u e d  t h a t  t h e  manner  i n  which  h e  

a c q u i r e d  t h a t  f i r e  arm w a s  i r r e l e v a n t  a n d  h i g h l y  

p r e j u d i c i a l ;  t h e r e f o r e ,  t h e  e v i d e n c e  o f  t h e  a l l e g e d  

b u r g l a r y  s h o u l d  b e  e x c l u d e d .  (R1392-1294,1301-1302) .  The 

M o t i o n  was d e n i e d .  ( R 2 8 1 1 ) .  T h i s  t e s t i m o n y  was l a t e r  

a d m i t t e d  a t  t r i a l  o v e r  M r .  G r o s s m a n ' s  o b j e c t i o n .  (R1958- 

1 9 6 0 , 1 9 9 9 ) .  

B o t h  D e f e n d a n t s  a l s o  o b j e c t e d  t o  t h e  p r e s e n c e  o f  

c a m e r a s  i n  t h e  c o u r t r o o m  b e c a u s e  o f  t h e  u n u s u a l l y  s m a l l  s i z e  

o f  t h e  c o u r t r o o m ,  t h e  l o c a t i o n  o f  t h e  c a m e r a  d i r e c t l y  i n  

f r o n t  o f  t h e  j u r y  a n d  t h e  o b t r u s i v e n e s s  o f  t h e  camera .  

(R1314-1317) .  The C o u r t  o v e r r u l e d  t h e  o b j e c t i o n  a n d  d e n i e d  

D e f e n d a n t s '  r e q u e s t s .  (R1317) . 
A t  t r i a l ,  h e l d  O c t o b e r  22 t h r o u g h  O c t o b e r  28 ,  

1 9 8 6 ,  M r .  Grossman  renewed h i s  p r e - t r i a l  m o t i o n s  w h i c h  were 

a g a i n  d e n i e d .  (R1258-1260) ,  (R1260-1261) ,  (R1263-1264) .  



Dur ing  v o i r  d i r e ,  t h e  S t a t e  r e p e a t e d l y  commented 

t o  t h e  j u r o r s  t h a t  t h e y  were n o t  t h e  o n e ' s  who imposed t h e  

d e a t h  s e n t e n c e  - t h e  Judge  was. (R1346,1442,1449,1513) .  

The T r i a l  C o u r t  d e n i e d  M r .  G ros sman ' s  r e q u e s t  f o r  a  c u r a t i v e  

i n s t r u c t i o n  a t  t h e  p e n a l t y  p h a s e  t o  t h e  e f f e c t  t h a t  t h e  

j u r y ' s  recommendat ion was e n t i t l e d  t o  g r e a t  we igh t .  (R2573- 

2 5 7 5 ) .  

Throughout  v o i r  d i r e ,  Co-Defendant  T a y l o r ' s  

a t t o r n e y  emphas ized  t o  t h e  j u r o r s  t h a t  t h e  c a s e  a g a i n s t  M r .  

T a y l o r  was s e p a r a t e  f rom t h a t  a g a i n s t  M r .  Grossman. 

(R1397,1476-1478,1535,1538,1591-1592,1594,1638,16471,1703- 

1 7 0 4 , 1 7 2 2 - 1 7 2 3 , 1 7 7 1 , 1 7 8 3 - 1 7 8 4 ) .  Dur ing  o p e n i n g  s t a t e m e n t  h e  

s t a t e d  " t h e  e v i d e n c e  w i l l  show t h e  min ima l  momentary 

i n v o l v e m e n t  o f  my young c l i e n t  b e f o r e  t h e  s h o o t i n g  where  h e  

was domina ted  by M a r t i n  Grossman, h e  was t h r e a t e n e d  by 

M a r t i n  Grossman, h e  was s c a r e d  of  M a r t i n  Grossman", and made 

i t  c l e a r  t h a t  Co-Defendant T a y l o r ' s  d e f e n s e  would b e  based  

on a n  e f f o r t  t o  show t h a t  h e  was m i n i m a l l y  i n v o l v e d  i n  t h e  

h o m i c i d e  and  t h a t  M a r t i n  Grossman was a c t u a l l y  t h e  one  

r e s p o n s i b l e .  (R1820-1822) . A t  t h i s  p o i n t ,  M r .  Grossman ' s  

a t t o r n e y  a g a i n  moved f o r  s e v e r a n c e  o f  t h e  D e f e n d a n t s '  t r i a l s  

and  f o r  a  m i s t r i a l .  (R1823) .  The C o u r t  d e n i e d  b o t h  

Mot ions .  (R1823) . 
The f i r s t  w i t n e s s  i n  t h e  t r i a l  was David A l l o r ,  t o  

whom O f f i c e r  Pa rk  i s s u e d  a  c i t a t i o n ,  s h o r t l y  b e f o r e  h e r  



d e a t h .  (R1830-1833) . Mr. Grossman o b j e c t e d  t o  t h e  S t a t e ' s  

a t t e m p t  t o  e l i c i t  t e s t i m o n y  from M r .  A l l o r  r e g a r d i n g  O f f i c e r  

P a r k ' s  demeanor o r  a t t i t u d e .  (R1833-1836).  I n  f r o n t  of  t h e  

j u r y ,  t h e  S t a t e  responded t h a t  t h e  t e s t i m o n y  was r e l e v a n t  

r e g a r d i n g  any a t t e m p t  t h e  Defense  m i g h t  make t o  r a i s e  t h e  

Defense  o f  s e l f  d e f e n s e  i n  t h e  c a s e  b e c a u s e  o f  O f f i c e r  

P a r k ' s  a t t i t u d e .  (R1833) .  Both D e f e n d a n t s  o b j e c t e d  t o  t h i s  

comment r e g a r d i n g  s e l f  t h e  g r o u n d s  t h a t  was a  

v i o l a t i o n  o f  Mr. Grossman 's  amendment r i g h t s .  (R1833- 

1 8 3 4 ) .  A p p e l l a n t  moved f o r  a  m i s - t r i a l ,  which was den ied .  

(R1834) .  The C o u r t  a l s o  r u l e d  t h a t  M r .  A l l o r ' s  t e s t i m o n y  

r e g a r d i n g  O f f i c e r  P a r k ' s  demeanor would b e  a d m i s s i b l e .  

(R1835) . The C o u r t ,  a t  Mr. Grossman ' s  r e q u e s t ,  t h e n  

i n s t r u c t e d  t h e  j u r y  " L a d i e s  and Gentlemen, you a r e  t o  

d i s r e g a r d  t h e  r e s p o n s e  t o  t h e  a t t o r n e y s  o b j e c t i o n " .  

(R1836) .  

The S t a t e  e n t e r e d  i n  e v i d e n c e  a s  E x h i b i t  4 

p i c t u r e s  of  O f f i c e r  Park a t  t h e  scene which were o b j e c t e d  t o  

by D e f e n d a n t  Grossman on t h e  g rounds  t h a t  t h e  p h o t o g r a p h s  

were p r e j u d i c i a l l y  g o r y  and were n o t  p r o b a t i v e  o f  a n y t h i n g  

which would n o t  b e  cove red  i n  a  v i d e o  t a p e  which t h e  S t a t e  

p l a n n e d  t o  i n t r o d u c e ,  (R1853-1856),  and was l a t e r  p l a y e d  f o r  

t h e  j u r y .  (R1881-1886,1889,2772-2773). Over t h e  o b j e c t i o n s  

of  b o t h  d e f e n d a n t s '  c o u n s e l ,  on t h e  g rounds  t h a t  t h e  

u n s e q u e s t e r e d  j u r o r s  might  see t e l e v i s i o n  c o v e r a g e  o f  t h e  



v i d e o t a p e  which  c o u l d  unduly  emphas i ze  p o r t i o n s  o f  t h e  t a p e  

and  wh ich  m i g h t  i n c l u d e  commentary which  would t a i n t  t h e  

j u r o r ' s  o b j e c t i v i t y  t h e  C o u r t  g r a n t e d  a  p r e s s  m o t i o n  t o  

o b t a i n  t h e  v i d e o  t a p e .  (R1890-1894) .  

The ~ s s i s t a n t  P i n e l l a s  County  ~ e d i c a l  ~ x a m i n e r ,  

Edward C o r c o r a n ,  t e s t i f i e d  t o  t h e  manner a n d  c a u s e  o f  

O f f i c e r  P a r k ' s  d e a t h  which was i n s t a n t a n e o u s .  

(R1914,1919) .  Over o b j e c t i o n  on g r o u n d s  t h a t  t h e  

p h o t o g r a p h s  were m e r e l y  c u m u l a t i v e  and  u n n e c e s s a r i l y  

p r e j u d i c i a l ,  t h e  S t a t e  e n t e r e d  i n  e v i d e n c e  S t a t e t  s c o m p o s i t e  

E x h i b i t  11 c o n s i s t i n g  o f  t h r e e  p h o t o g r a p h s  which  showed t h e  

e n t r a n c e  wound on t h e  back o f  t h e  head  a n d  a  l a c e r a t i o n  on 

t h e  l e f t  s i d e  o f  t h e  head which  r e s u l t e d  f rom blow o u t  

p r e s s u r e  f rom i n s i d e  t h e  b r a i n  c a u s e d  by t h e  b u l l e t .  

(R1922,1923-1925) .  The C o u r t  a l s o  a d m i t t e d  a  p i c t u r e  o f  

O f f i c e r  Park  l y i n g  i n  a  p o o l  o f  b l o o d  a t  t h e  s c e n e ,  

a l l e g e d l y  t o  show h e r  h o l s t e r .  (R2143-2145) .  The 

D e f e n d a n t s  o b j e c t e d  t h a t  t h e  p i c t u r e  was i r r e l e v a n t  b e c a u s e  

t h e  h l s t e r  i t s e l f  c o u l d  b e  a d m i t t e d .  (R2143-2145) .  

Over  M r .  Grossman ' s  c o n t i n u i n g  o b j e c t i o n  t o  any  

t e s t i m o n y  r e g a r d i n g  p r i o r  crimes, h i s  P r o b a t i o n  and  P a r o l e  

O f f i c e r ,  David  Rice was a l l o w e d  t o  t e s t i f y  t h a t  M r .  Grossman 

had p r e v i o u s l y  been  c o n v i c t e d  o f  a  f e l o n y ,  f o r  which  h e  was 

p l a c e d  on  community c o n t r o l ,  t h a t  p o s s e s s i o n  o f  a  f i r e  arm 

by M r .  Grossman would h a v e  been  a  v i o l a t i o n  o f  h i s  



p r o b a t i o n ,  t h a t  b u r g l a r y  would  h a v e  b e e n  a n  a d d i t i o n a l  

v i o l a t i o n ,  a n d  t h a t  h e  would  h a v e  h a d  Mr. Grossman  a r r e s t e d  

a n d  b r o u g h t  t o  C o u r t  f o r  v i o l a t i o n  o f  p r o b a t i o n  w h i c h  c o u l d  

h a v e  r e s u l t e d  i n  h i s  h a v i n g  t o  r e t u r n  t o  p r i s o n .  (R1947- 

1 9 5 2 ) .  Mr. Rice f u r t h e r  t e s t i f i e d  t h a t  M r .  Grossman  h a d  

b e e n  d o i n g  v e r y  w e l l  o n  p r o b a t i o n  a n d  h a d  n o t  c o m m i t t e d  a n y  

v i o l a t i o n s .  ( R 1 9 5 2 ) .  

V i r t u a l l y  t h e  o n l y  e v i d e n c e  l i n k i n g  Mr. Grossman 

t o  t h e  m u r d e r  o f  O f f i c e r  P a r k  was  h e a r s a y  t e s t i m o n y  

r e g a r d i n g  s t a t e m e n t s  made by M r .  Grossman  a n d / o r  Co- 

D e f e n d a n t  T a y l o r  t o  B r  i a n  Hancock ,  B r  i a l  A l l e n ,  O f f i c e r  

D e s m e a r i s  a n d  C h a r l e s  B r e w e r .  B r i a n  Hancock t e s t i f i e d  t h a t  

o n  t h e  e v e n i n g  o f  December 3 1 ,  Mr. Grossman  a n d  Mr. T a y l o r  

l e f t  t h e  h o u s e  a t  a b o u t  7:30p.m. d r i v i n g  M r .  G r o s s m a n ' s  

m o t h e r ' s  v a n  t o  p r a c t i c e  s h o o t i n g  a  n i n e - m i l l i m e t e r  l u g e r  

w h i c h  h a d  b e e n  t a k e n  f r o m  h i s  p a r e n t ' s  h o u s e .  (R1960- 

1 9 6 1 ) .  A c c o r d i n g  t o  B r i a n  Hancock ,  Mr. G r o s s m a n  a n d  Co- 

D e f e n d a n t  T a y l o r  were a p p r o a c h e d  by O f f i c e r  P a r k  who 

c o n d u c t e d  a  s e a r c h  o f  t h e i r  v e h i c l e  a n d  f o u n d  a  g u n  

u n d e r n e a t h  Mr. G r o s s m a n ' s  s e a t .  (R1966)  . S h e  t h e n  w e n t  t o  

h e r  r a d i o  t o  c a l l  i n  t h e  i n c i d e n t  a n d  a  c o n f r o n t a t i o n  

e n s u e d .  (R1966-1967,2020)  . D u r i n g  t h e  s c u f f l e ,  Mr. T a y l o r  

g r a b b e d  O f f i c e r  P a r k s  l e g s ,  a t  w h i c h  t i m e  s h e  k i c k e d  h im i n  

t h e  g r o i n ,  a n d  h e r  3 5 7  Magnum w e n t  o f f ,  g r a z i n g  Mr. T a y l o r .  

( R 1 9 6 7 ) .  A t  t h i s  p o i n t ,  Mr. Grossman  g r a b b e d  t h e  gun  away 



from h e r  and  s h e  was s h o t .  (R1967) .  M r .  T a y l o r  t h e n  

g rabbed  M r .  Grossman 's  l i c e n s e  and  t h e  n i n e  m i l l i m e t e r  l u g e r  

t h a t  were l y i n g  on t h e  s e a t  o f  O f f i c e r  P a r k ' s  v e h i c l e ,  and 

t h e y  l e f t  i n  t h e  van. (R1968) . M r .  T a y l o r  l o s t  h i s  b l a c k  

Motley C r e w  h a t  a t  t h e  scene .  (R1975) .  

When M r .  Tay lo r  and M r .  Grossman r e t u r n e d  home; 

(R1962) ,  t h e y  a l l e g e d l y  t o l d  M r .  Hancock t h a t  M r .  Grossman 

had s h o t  a  p o l i c e  o f f i c e r .  (R1963) .  M r .  Hancock and M r .  

T a y l o r  took  two guns  o u t  t o  a  l o c a t i o n  on O l s t e e n  Road and 

b u r i e d  them. (R1963) .  L a t e r  i n  t h e  e v e n i n g ,  t h e y  a t t e m p t e d  

t o  b u r n  t h e  c l o t h e s  t h a t  M r .  Grossman had been  w e a r i n g  t h a t  

even ing .  (R1964) . They changed t h e i r  minds ,  however, p u t  

t h e  f i r e  o u t ,  p u t  t h e  c l o t h e s  i n  a  g a r b a g e  bag,  and Mr. 

T a y l o r  took  them o u t  t o  a  l a k e  and sunk them w i t h  a  rock .  

(R1965) .  

M r .  T a y l o r  and Mr. Grossman l a t e r  c l e a n e d  up  t h e  

van and  t h e  n e x t  d a y ,  a t  M r .  T a y l o r ' s  s u g g e s t i o n ,  t h e y  

changed t h e  t i r e s  which were l a t e r  s e i z e d  by t h e  d e p u t i e s  i n  

t h e i r  w a r r a n t l e s s  s e a r c h  from t h e  t r u n k  o f  M r .  Grossman 's  

c a r .  These  t i r e s  were s i t t i n g  i n  t h e  Cour t room w i t h i n  s i g h t  

o f  t h e  j u r y  d u r i n g  t h e  t r i a l  and were S t a t e ' s  E x h i b i t  27A- 

D. (R184) .  (R1969) .  M r .  Hancock t e s t i f i e d  t h a t  h e  t u r n e d  

M r .  Grossman i n  t o  t h e  a u t h o r i t i e s ,  t h a t  h e  was aware  o f  t h e  

reward  o f f e r e d ,  and t h a t  h e  had n o t  been  c h a r g e d  w i t h  

a n y t h i n g  f o r  h i s  own a c t i o n s  i n  h e l p i n g  t h e  d e f e n d a n t s  



d i s p o s e  of  e v i d e n c e .  (R1969-1970,2022).  M r .  Hancock a l s o  

a d m i t t e d  t h a t  d u r i n g  t h i s  p e r i o d  o f  t i m e  h e  was smoking p o t  

h e a v i l y .  (R2021) .  Mr. Hancock was u n a b l e  t o  i n d i c a t e  

d u r i n g  h i s  t e s t i m o n y  which s t a t e m e n t s  were made by which 

Defendant  a s  " t h e y  were b o t h  t a l k i n g  a t  t h e  same t i m e " .  

(R1961) . 
During  c r o s s  e x a m i n a t i o n  by c o - d e f e n d a n t  T a y l o r ' s  

a t t o r n e y ,  M r .  Grossman 's  a t t o r n e y  r e p e a t e d l y  o b j e c t e d ,  moved 

f o r  m i s t r i a l  and  renewed h i s  r e q u e s t  f o r  s e v e r a n c e  b e c a u s e  

o f  numerous i n s t a n c e s  o f  t e s t i m o n y  e l i c i t e d  t o  a t t e m p t  t o  

show t h a t  M r .  Grossman was r e a l l y  t h e  g u i l t y  p a r t y  and t h a t  

Mr. T a y l o r  was on ly  m i n i m a l l y  i n v o l v e d  i n  t h e  c r i m e .  (R1977- 

1 9 9 0 ) .  A l l  o f  t h i s  t e s t i m o n y  was r e l e v a n t  o n l y  t o  M r .  

T a y l o r ' s  d e f e n s e  and  would n o t  have  come o u t  had t h e  

d e f e n d a n t s  been  t r i e d  s e p a r a t e l y .  (R1990) .  The C o u r t  a g a i n  

d e n i e d  t h e  Motion f o r  S e v e r a n c e  and f o r  M i s - T r i a l .  (R1990) . 
On r e d i r e c t  t h e  S t a t e  e l i c i t e d  t e s t i m o n y  from M r .  

Hancock t h a t  t h e r e  were o t h e r  guns  b e s i d e s  t h e  n i n e  

m i l l i m e t e r  t a k e n  from M r .  Hancock 's  p a r e n t '  s home. Both 

A p p e l l a n t s  o b j e c t e d  t o  t h e  o t h e r  crimes t e s t i m o n y  on t h e  

ground o f  r e l e v a n c y .  (R2025) .  The o b j e c t i o n  was s u s t a i n e d ,  

b u t  A p p e l l a n t ' s  r e q u e s t  t h a t  t h e  q u e s t i o n  a s  w e l l  a s  t h e  

answer b e  s t r i c k e n  from t h e  r e c o r d  was d e n i e d .  (R2025- 

2029) .  



B r i a n  A l l e n  a l s o  t e s t i f i e d  t h a t  Mr. Grossman and 

M r .  T a y l o r  t o l d  him t h a t  t h e y  k i l l e d  O f f i c e r  P a r k .  

(R2044) .  M r .  A l l e n  t e s t i f i e d  t h a t  b o t h  M r .  T a y l o r  and M r .  

Grossman were p r e s e n t  d u r i n g  c o n v e r s a t i o n  a b o u t  how t h e  

crime o c u r r e d  and h e  c o u l d  n o t  remember who t o l d  him what  

p o r t i o n s  of  t h e  s t o r y .  (R2048) . A f t e r  t h e  s h o o t i n g  M r .  

T a y l o r  g rabbed  t h e  n i n e  m i l l i m e t e r  gun and M r .  Grossman 's  

l i c e n s e  from t h e  s e a t  o f  O f f i c e r  P a r k ' s  v e h i c l e .  (R2050- 

2 0 5 1 ) .  On c r o s s  e x a m i n a t i o n  M r .  T a y l o r ' s  a t t o r n e y  e l i c i t e d  

t e s t i m o n y  from B r i a n  A l l e n  t o  t h e  e f f e c t  t h a t  M r .  Grossman 

was s o l e l y  r e s p o n s i b l e  f o r  t h e  s h o o t i n g  and had t h r e a t e n e d  

M r .  T a y l o r  who was a f r a i d  o f  M r .  Grossman and  wanted  t o  

t u r n  h i m s e l f  i n .  (R2055-2058,2062) . M r .  Grossman 's  

a t t o r n e y  o b j e c t e d  and renewed h i s  Mot ions  f o r  M i s - t r i a l  and  

Motion f o r  S e v e r a n c e  which were d e n i e d .  (R2063) .  

M r .  A l l e n  f u r t h e r  t e s t i f i e d  t h a t  M r .  Grossman had 

n e v e r  i n d i c a t e d  any d e s i r e  t o  k i l l  anyone,  i n c l u d i n g  t h e  

game o f f i c e r ,  t h a t  M r .  Grossman 's  r e a s o n  f o r  g o i n g  o u t  i n t o  

t h e  woods was j u s t  f o r  t a r g e t  p r a c t i c e ,  n o t  t o  k i l l  anyone,  

t h a t  h e  had t r i e d  t o  t a l k  O f f i c e r  Park o u t  o f  r e p o r t i n g  him 

f o r  p o s s e s s i o n  o f  t h e  gun, t h a t  h i s  i n t e n t i o n  i n  h i t t i n g  

O f f i c e r  Park was j u s t  t o  knock h e r  unconsc ious ;  n o t  t o  k i l l  

h e r ,  t h a t  h e  t r i e d  t o  p r e v e n t  h e r  f rom d rawing  h e r  gun, and  

t h a t  h e  a s k e d  M r .  T a y l o r  o n l y  f o r  h e l p  i n  p r e v e n t i n g  h e r  

f rom g e t t i n g  h e r  gun o u t  of  h e r  h o l s t e r .  (R2065-2066).  



Seven t i m e  f e l o n ,  C h a r l e s  R o b e r t  B r e w e r ,  a  t r u s t e e  

a t  t h e  P i n e l l a s  County  J a i l  d u r i n g  t h e  t i m e  when M r .  

Grossman was i n c a r c e r a t e d  t h e r e ,  who was a w a i t i n g  s e n t e n c i n g  

on two a d d i t i o n a l  f e l o n i e s  a t  t h e  t i m e  o f  t h i s  t r i a l ,  a l s o  

t e s t i f i e d  t h a t  Mr. Grossman t o l d  him a b o u t  k i l l i n g  O f f i c e r  

Park i n  t h e  p r e s e n c e  o f  a n o t h e r  p r i s o n e r  and t r u s t e e ,  Don 

Smith.  (R2085-2090,2093-2094).  On c r o s s  e x a m i n a t i o n  by Co- 

Defendant  T a y l o r ' s  a t t o r n e y ,  M r .  B r e w e r  t e s t i f i e d  t h a t  Mr. 

Grossman d i d  n o t  men t ion  M r .  T a y l o r  i n  t h e  c o n v e r s a t i o n .  

(R2090-2092) . Defendan t  Grossman a g a i n  moved f o r  m i s - t r i a l .  

Pasco  County  S h e r i f f ' s  Deputy Thomas Hendr i ckson  

t e s t i f i e d  t h a t ,  a t  t h e  d i r e c t i o n  o f  B r i a n  Hancock, h e  and 

o t h e r  d i v e r s  r e c o v e r e d  some s n e a k e r s  from a  l a k e  i n  Pasco  

County.  The S t a t e  a t t e m p t e d  t o  i n t r o d u c e  t h o s e  s n e a k e r s  

i n t o  e v i d e n c e ,  b u t  Defendan t  Grossman o b j e c t e d  t o  

i n t r o d u c i n g  t h e  s n e a k e r s  i n  e v i d e n c e  on t h e  g rounds  t h a t  

t h e y  had n o t  been  i d e n t i f i e d  a s  b e l o n g i n g  t o  M r .  Grossman 

and t h e r e  was n o t h i n g  t o  t i e  t h e  s n e a k e r s  t o  him. (R2125) .  

The C o u r t  a d m i t t e d  t h e  s n e a k e r s  i n t o  e v i d e n c e  a f t e r  Deputy 

Hendr ickson  t e s t i f i e d ,  o v e r  o b j e c t i o n s  on g rounds  o f  h e a r s a y  

t h a t  M r .  Hancock had i d e n t i f i e d  t h e  s n e a k e r s  a s  b e l o n g i n g  t o  

M r .  Grossman. (R2127-2128) . 
M r .  Grossman 's  o b j e c t i o n s  t o  t h e  S t a t e ' s  a t t e m p t s  

t o  q u a l i f y  w i t n e s s  L a r r y  Bedore a s  an  e x p e r t  i n  b l o o d  

s p a t t e r s ,  (R2261) ,  was o v e r r u l e d  by t h e  C o u r t .  



(R2261 ,2264)  . M r .  G r o s s m a n  f u r t h e r  o b j e c t e d  t o  M r .  B e d o r e ' s  

t e s t i m o n y  o n  t h e  g r o u n d s  t h a t  M r .  B e d o r e  h a d  s t a t e d  i n  h i s  

d e p o s i t i o n  t h a t  h e  h a d  p e r f o r m e d  n o  a n a l y s i s  o f  t h e  b l o o d  

s p a t t e r s  a t  t h e  crime s c e n e  a n d  a n y  o b s e r v a t i o n s  h e  made o r  

c o n c l u s i o n s  h e  h a d  d rawn were s i m p l y  b a s e d  o n  common s e n s e  

a n d  were t h o s e  a n y o n e  c o u l d  make. (R2261-2264,1158-  

1159 ,1164-1166 ,2272-2275)  . The  C o u r t  p e r m i t t e d  M r .  B e d o r e  

t o  t e s t i f y  t o  h i s  o p i n i o n  t h a t  O f f i c e r  P a r k  h a d  h e r  h e a d  

i n s i d e  h e r  v e h i c l e  a t  t h e  t i m e  s h e  was  s h o t .  ( R 2 2 6 6 - 2 2 7 0 ) .  

D e f e n d a n t  G r o s s m a n  o b j e c t e d  t o  t h e  t e s t i m o n y  o f  

D e t e c t i v e  D e s m a r a i s ,  r e g a r d i n g  t h e  c o n f e s s i o n  o f  Co- 

D e f e n d a n t  T a y l o r  made a t  t h e  t i m e  h e  was a r r e s t e d .  

(R2278) . M r .  T a y l o r ' s  c o n f e s s i o n  c o n t a i n e d  n u m e r o u s  

o p i n i o n s  a n d  s e l f  s e r v i n g  s t a t e m e n t s  t e n d i n g  t o  p l a c e  t h e  

b l a m e  o n  M r .  Grossman  a n d  t o  s u g g e s t  t h a t  M r .  T a y l o r  a c t e d  

o n l y  o u t  o f  f e a r  a n d  w a s  e x t r e m e l y  r e m o r s e f u l .  (R2279 ,2289-  

2299)  . M r .  Grossman  r e n e w e d  h i s  M o t i o n  f o r  S e v e r a n c e  o n  t h e  

g r o u n d s  t h a t  t h e r e  w a s  n o  way M r .  Grossman  c o u l d  g e t  a  f a i r  

t r i a l  i f  D e t e c t i v e  D e s m a r a i s ' s  t e s t i m o n y  r e g a r d i n g  M r .  

T a y l o r ' s  s t a t e m e n t  was  a d m i t t e d ;  a n d  a l s o  moved t h a t  i f  t h e  

C o u r t  d e n i e d  t h e  M o t i o n  f o r  S e v e r a n c e  M r .  G r o s s m a n ' s  name b e  

d e l e t e d  t h r o u g h o u t  t h e  s t a t e m e n t ,  w i t h  a n  i n s t r u c t i o n  t h a t  

t h i s  t e s t i m o n y  c o u l d  b e  c o n s i d e r e d  o n l y  a g a i n s t  M r .  T a y l o r .  

( R 2 2 7 9 ) .  The C o u r t  a g r e e d  t o  i n s t r u c t  t h e  j u r y  t h a t  t h e  

s t a t e m e n t  o f  M r .  T a y l o r  s h o u l d  b e  c o n s i d e r e d  a s  e v i d e n c e  



o n l y  a g a i n s t  M r .  T a y l o r ,  b u t  d e n i e d  M r .  G ros sman ' s  Mo t ion  

f o r  M i s t r i a l  and  S e v e r a n c e  and t h a t  M r .  G r o s s m a n ' s  name b e  

d e l e t e d  t h r o u g h o u t  t h e  c o n f e s s i o n .  (R2279-2282) .  D e f e n d a n t  

Grossman r e q u e s t e d  a  c o n t i n u i n g  o b j e c t i o n  t o  t h e  t e s t i m o n y  

o f  D e t e c t i v e  D e s m a r a i s .  ( R 2 2 8 4 ) .  

On c r o s s  e x a m i n a t i o n  by M r .  T a y l o r ' s  a t t o r n e y ,  

t e s t i m o n y  was e l i c i t e d  f r o m  O f f i c e r  D e s m a r a i s  t o  t h e  e f f e c t  

t h a t  M r .  T a y l o r  a p p e a r e d  t o  b e  r e l i e v e d  upon d i s c o v e r i n g  

t h a t  M r .  Grossman had  b e e n  a r r e s t e d ,  Mr. T a y l o r  t o l d  O f f i c e r  

D e s m a r a i s  t h a t  a t  t h e  t i m e  O f f i c e r  Pa rk  t o o k  M r .  Grossman 

i n t o  c u s t o d y ,  M r .  T a y l o r  was  n o t  c h a r g e d  w i t h  a n y t h i n g  o r  

u n d e r  a r r e s t ,  and  h a d  O f f i c e r  D e s m a r a i s  r e p e a t  d i r e c t  

t e s t i m o n y  damaging  t o  M r .  Grossman. (R2299-2303) . A t  t h e  

c l o s e  o f  t h i s  c r o s s  e x a m i n a t i o n .  D e f e n d a n t  Grossman a g a i n  

moved f o r  a  m i s - t r i a l .  ( R 2 3 0 5 ) .  The m o t i o n  was  d e n i e d .  

(R2306 ) .  

A t  t h e  j u r y  i n s t r u c t i o n  c o n £  e r e n c e ,  b o t h  

D e f e n d a n t s  o b j e c t e d  and  r e q u e s t e d  a  c o n t i n u i n g  o b j e c t i o n  t o  

any  r e f e r e n c e  t o  e s c a p e ,  r o b b e r y ,  o r  b u r g l a r y  a s  p a r t  o f  t h e  

f e l o n y  m u r d e r  i n s t r u c t i o n s  on t h e  g r o u n d s  o f  l a c k  o f  a n y  

e v i d e n c e  o f  s u c h  crimes.. (R2360 ,2377 ,1951-1987) .  

D e f e n d a n t  Grossman a l s o  s p e c i f i c a l l y  o b j e c t e d  t o  p a r a g r a p h  

2.b. o f  t h e  i n s t r u c t i o n  o n  f e l o n y  murde r ;  (R193 ,2364 ) ,  and  

t o  t h e  s e c o n d  p a r a g r a p h  o f  t h e  C o u r t ' s  i n s t r u c t i o n  on  

e s c a p e .  (R196 ,2360-2376) .  The  o b j e c t i o n s  were d e n i e d .  



(R2366,2357)  . D u r i n g  d e l i b e r a t i o n ,  t h e  j u r y  a s k e d  t h e  C o u r t  

t o  c l a r i f y  p a r a g r a p h  2.b. o f  t h e  f e l o n y  m u r d e r  i n s t r u c t i o n .  

( R 2 5 6 1 ) .  D e f e n d a n t  G r o s s m a n  r e q u e s t e d  t h a t  t h e  C o u r t  g i v e  

s t a n d a r d  i n s t r u c t i o n  2.04-b,  r e g a r d i n g  t e s t i m o n y  o f  

a c c o m p l i c e s .  (R2394-2397) .  The  C o u r t  d e n i e d  t h e  r e q u e s t .  

(R2397) . 
D u r i n g  h i s  c l o s i n g  a r g u m e n t ,  t h e  a t t o r n e y  f o r  Co- 

D e f e n d a n t  T a y l o r  r e p e a t e d l y  d i s t i n g u i s h e d  t h e  c a s e  a g a i n s t  

M r .  T a y l o r  f r o m  t h a t  a g a i n s t  Mr. Grossman r e q u e s t e d  t h e  j u r y  

t o  c o n s i d e r  t h e  e v i d e n c e  a g a i n s t  e a c h  D e f e n d a n t  s e p a r a t e l y ,  

a n d  a g r u e d  t h a t  Mr. Grossman  w a s  t h e  o n e  who t o o k  a l l  t h e  

a c t i o n s  r e s u l t i n g  i n  t h e  s h o o t i n g  o f  O f f i c e r  P a r k ,  t h a t  M r .  

T a y l o r  was  i n  a  s e n s e  o n l y  a  b y s t a n d e r  who became i n v o l v e d  

o n l y  a f t e r  M r .  Grossman  b e g a n  s t r u g g l i n g  w i t h  O f f i c e r  P a r k ,  

t h a t  Mr. T a y l o r  was a f r a i d  o f  Mr. Grossman a n d  w a s  d o m i n a t e d  

by h i m ,  t h a t  e v e n  i f  t h e y  f o u n d  M a r t i n  Grossman g u i l t y  o f  

f e l o n y  m u r d e r  t h e  c a s e  a g a i n s t  M r .  T a y l o r  r e g a r d i n g  f e l o n y  

m u r d e r  r e q u i r e d  a  t o t a l l y  d i f f e r e n t  a n a l y s i s  f r o m  t h a t  

a g a i n s t  Mr. Grossman,  t h a t  Mr. Grossman p o i n t e d  t h e  g u n  a t  

Mr. T a y l o r  a n d  t h r e a t e n e d  him a f t e r  s h o o t i n g  O f f i c e r  P a r k .  

(R2484-2492,2499-2500) . 
F o l l o w i n g  t h e  j u r y  i n s t r u c t i o n s ,  ( R 2 5 2 9 - 2 5 5 3 ) ,  

b o t h  C o - D e f e n d a n t s  r e n e w e d  t h e i r  o b j e c t i o n s  t o  t h e  

i n s t r u c t i o n s .  ( R 2 5 5 3 ) .  T h e  j u r y  e n t e r e d  a  v e r d i c t  a s  t o  

D e f e n d a n t  Grossman o f  g u i l t y  o f  f i r s t  d e g r e e  murder .  



(R2564), and as to Co-Defendant Taylor, guilty of third 

degree murder. (R2565). 

Defendant Grossman's attorney filed a Motion for 

Certain special Penalty Phase instructions. (R234-243). 

Defendant Grossman objected to including in the instructions 

on mitigating and aggravating factors an explanation of 

felony murder in the course of a robbery and burglary and to 

include as aggravating factors five and seven, avoiding 

lawful arrest and interfering with governmental functions or 

law enforcement. (R2581). The Court decided to give both 

with a stacking instruction to the effect that if both were 

found to be present it would only constitute one aggravating 

circumstance. (R2548) . Defendant also objected to 

instructions on aggravating factors 8 on the grounds that 

there was no evidence to support the finding that the manner 

of killing Officer Parks was wicked, evil, atrocious or 

heinous in that her death was virtually instantaneous. 

(R2584-2592). Mr. Grossman later renewed his objection to 

giving instructions on both factors 5 and 7 with the 

stacking instruction. (R2593-2600) . Mr. Grossman's 

attorney requested instructions on mitigating factors number 

7 and 8. (R2601). And requested a special instruction be 

included in number 8. 

During the penalty phase of the trial, Mr. 

Grossman's mother, Myra Grossman, testified that Mr. 



Grossman 's  f a t h e r  had d i e d  when h e  was f i f t e e n  and f o r  

s e v e r a l  y e a r s  p r i o r  t o  t h a t  had s u f f e r e d  from m u s c u l a r  

d y s t r o p h y  which c o n f i n e d  him t o  a  w h e e l c h a i r ,  (R2608-2611);  

t h a t  M a r t i n  had a  v e r y  d i f f i c u l t  t i m e  when h i s  f a t h e r  d i e d ,  

d ropped  o u t  of  j u n i o r  h i g h  s c h o o l ,  began working a t  m e n i a l  

j o b s ,  and h e l p e d  t o  s u p p o r t  t h e  f a m i l y ,  (R2611-2612) , t h a t  

M a r t i n  was v e r y  n o n - v i o l e n t  and had neve r  a t t a c k e d  o r  h u r t  

anyone o r  a n y t h i n g  p r e v i o u s l y .  (R2614) . Mrs. Grossman 

t e s t i f i e d  t h a t  M a r t i n  had been  i n  j a i l  i n  a  y o u t h f u l  

o f f e n d e r  f o r  t h e f t  and b u r g l a r y .  (R2614) .  She t e s t i f i e d  

t h a t  s h e  s t i l l  l o v e d  h e r  s o n ,  t h a t  M a r t i n  had n e v e r  had  bad  

r e l a t i o n s h i p s  w i t h  g i r l s ,  and  i n d e e d  had been  known t o  come 

t o  t h e  d e f e n s e  o f  g i r l s  who were b e i n g  h a r a s s e d  o r  

b o t h e r e d .  (R2617) .  

Mrs. Grossman f u r t h e r  t e s t i f i e d  t h a t  s h e  f e l t  t h a t  

t h e  s h o o t i n g  i n c i d e n t  w i t h  O f f i c e r  Park was t o t a l l y  o u t  o f  

c h a r a c t e r  f o r  Mr. Grossman and was e x t r e m e l y  s h o c k i n g  t o  

h e r .  (R2617) .  Over t h e  D e f e n d a n t s  o b j e c t i o n s ,  t h e  C o u r t  

p e r m i t t e d  t h e  S t a t e  t o  c r o s s  examine  Mrs. Grossman r e g a r d i n g  

p r i o r  crimes. (R2620-2621).  Mrs. Grossman t e s t i f i e d  t h a t  

M r .  Grossman had been  i n  j u v e n i l e  d e t e n t i o n  f o r  a  s h o r t  

p e r i o d  i n  a d d i t i o n  t o  t h e  t i m e  h e  s p e n t  i n  t h e  y o u t h f u l  

o f f e n d e r  program f o r  b u r g l a r y  and t h e f t .  (R2621) .  Mrs. 

Grossman a l s o  t e s t i f i e d  t h a t  s h e  had h e a r d  B r i a n  Hancock, 

t h e  c h i e f  w i t n e s s  a g a i n s t  M r .  Grossman and t h e  i n d i v i d u a l  



who t u r n e d  him i n t o  t h e  p o l i c e ,  d i s c u s s  s p l i t t i n g  t h e  r eward  

money w i t h  Mrs. Grossman'  s mother - in- law,  P a u l  M i  l t i n .  

(R2623) .  

C o r r e c t i o n a l  O f f i c e r  Campbel l  o f  t h e  P i n e l l a s  

County p ail t e s t i f i e d  t h a t  M r .  Grossman was n e v e r  any 

problem,  and t r e a t e d  a l l  o f  t h e  c o r r e c t i o n a l  o f f i c e r s  w i t h  

p o l i t e n e s s  and r e s p e c t .  (R2627) . Witness  S t e p h e n  M a r t a k a s ,  

a  s c h o o l  boy f r i e n d  o f  M r .  G ros sman ' s  t e s t i f i e d  t h a t  h e  knew 

M r .  Grossman w e l l ,  s i n c e  h e  was f i f t e e n ,  t h a t  M r .  Grossman 

had a l w a y s  been  r e s p e c t f u l  t o  h i s  mother ,  was p r o t e c t i v e  o f  

h i s  f a m i l y  and f r i e n d s ,  t h a t  M r .  Grossman was v e r y  h e l p f u l  

and u n d e r s t a n d i n g  w i t h  h i s  f r i e n d s  and t h e i r  p rob lems ,  t h a t  

M r .  Grossman had no bad h a b i t s  and d i d  n o t  smoke o r  d o  

d r u g s ,  and t h a t  M r .  Grossman had  o n c e  t a l k e d  him o u t  o f  

commi t t i ng  s u i c i d e  b e c a u s e  h e  had been  a r r e s t e d  on a  d rug  

c h a r g e  and h e l p e d  him f a c e  t h e  problem,  t e l l  h i s  p a r e n t s  and  

g o  t h r o u g h  t h e  l e g a l  s y s t e m .  (R2631-2637).  W i t n e s s  C a r o l y n  

Midd le ton ,  a  c o r r e c t i o n  s o c i a l  worker  f o r  t h e  P i n e l l a s  

County  S h e r i f f s  Depa r tmen t ,  t e s t i f i e d  t h a t  s h e  saw M r .  

Grossman a l m o s t  d a i l y  d u r i n g  h i s  i n c a r c e r a t i o n ,  t h a t  h e  t o o k  

h i s  coming t r i a l  e x t r e m e l y  s e r i o u s l y ,  t h a t  h e  was a b l e  t o  

s o c i a l i z e  and  i n t e r a c t  w i t h  h e r  i n  c o n v e r s a t i o n s ,  t h a t  h e  

was a lways  c o u r t e o u s  t o  e v e r y o n e  i n  t h e  j a i l ,  t h a t  h e  was 

v e r y  ne rvous  a b o u t  t h e  p o s s i b i l i t y  o f  r e c e i v i n g  t h e  d e a t h  

p e n a l t y ,  t h a t  M r .  Grossman had e x p r e s s e d  a n  i n t e r e s t  i n  

t r y i n g  t o  do  some th ing  t o  h e l p  j u v e n i l e s  a v o i d  g e t t i n g  i n t o  

c r i m i n a l  a c t i v i t i e s ,  (R2639-2646) . 
-22- 



During the State's closing argument in the penalty 

phase, the State emphasized the paucity of witnesses 

testifying on behalf of Mr. Grossman. (R2673). Over Mr. 

Grossman's renewed objections, (R2652), the Court charged 

the jury that there must be sufficient aggravating 

circumstances to justify imposition of the death penalty and 

that the aggravating circumstances must not be outweighed by 

mi tigating circumstances. The aggravating circumstances to 

be considered were as follows: 

1. Crime was committed while the Defendant was 

fleeing or attempting to flee or committing or attempting to 

commit the crime of robbery or burglary. 

2. The crime was committed for the purpose of 

avoiding or preventing an lawful arrest or affecting an 

escape from custody. 

3. The crime was committed to disrupt or hinder 

the lawful exercise of any governmental function or the 

enforcement of law. 

4. The crime was especially wicked, evil, 

atrocious or cruel. (R2708-2709) . The Court advised the 

jury that the mitigating circumstances to be considered are: 

1. The age of the Defendant. 

2. Any other aspect of the Defendants character 

or record and any other circumstances of the offense. 

(R2710). At the close of the jury instructions Defendant 



renewed his objections and requests made at the jury 

instruction conference. (R2712) . The jury returned a 

verdict and a recommendation of death. (R2713). 

At the sentencing hearing held December 13, 1985, 

the Court imposed the death penalty. (R2764). The Court did 

not specify the aggravating and mitigating factors found and 

did not enter written findings in support of the sentence 

until March 19, 1986. (R289-290). 



ISSUES 

I ,  Did t h e  T r i a l  C o u r t  e r r  i n  r e f u s i n g  t o  s e v e r  

t h e  t r i a l  o f  Mr. Grossman f rom t h a t  o f  Co-Defendant T a y l o r  

where ( a )  Mr. Grossman was d e n i e d  h i s  C o n s t i t u t i o n a l  r i g h t  

o f  c o n f r o n t a t i o n  when Co-Defendant  T a y l o r ' s  c o n f e s s i o n  and  

o u t  o f  C o u r t  s t a t e m e n t s  t o  t h i r d  p a r t i e s ,  i m p l i c a t i n g  Mr. 

Grossman, were a d m i t t e d  a t  t r i a l ,  b u t  M r .  Tay lo r  d i d  n o t  

t e s t i f y :  and (b )  Mr. T a y l o r ' s  d e f e n s e  c o n s i s t e d  s o l e l y  o f  

a t t e m p t i n g  t o  p l a c e  t h e  blame f o r  t h e  homic ide  on Mr. 

Grossman, which r e s u l t e d  i n  Mr. T a y l o r ' s  a c t i n g  a s  a  s econd  

p r o s e c u t o r  a g a i n s t  Mr , Grossman? 

11. Did t h e  T r i a l  C o u r t  e r r  i n  r e f u s i n g  t o  

s u p p r e s s  t h e  i t e m s  found i n  t h e  w a r r a n t l e s s  s e a r c h  o f  Mr. 

Grossman 's  r e s i d e n c e  and a u t o m o b i l e  where c o n s e n t  t o  t h e  

s e a r c h  had been g i v e n  by Mr. Grossman ' s  mother  b u t  Mr. 

Grossman had n o t  c o n s e n t e d  t o  t h e  s e a r c h  and had a  

r e a s o n a b l e  e x p e c t a t i o n  o f  p r i v a c y  i n  t h e  v e h i c l e  and i n  t h e  

p o r t i o n  of  t h e  p r e m i s e s  where  t h e  items were found?  

111. Was t h e  d e a t h  p e n a l t y  imposed on Mr. 

Grossman i n v a l i d  a s  a  v i o l a t i o n  o f  t h e  E igh th  Amendment 

where t h e  S t a t e  r e p e a t e d l y  made s t a t e m e n t s  t o  t h e  j u r y  t o  

t h e  e f f e c t  t h a t  t h e  j u r y  was n o t  t h e  one  who imposed 

s e n t e n c e  and t h a t  t h e  u l t i m a t e  r e s p o n s i b i l i t y  f o r  d e c i d i n g  

whe the r  o r  n o t  t o  impose t h e  d e a t h  p e n a l t y  was t h a t  o f  t h e  

judge ,  t h e r e b y  m i n i m i z i n g  t h e  i m p o r t a n c e  o f  t h e  j u r y  i n  

making i t s  



recommendation of death or life; and where the Trial Court 

refused to give an instruction requested by Mr. Grossman to 

the effect that the jury's recommendation of life or death 

would be given great weight in the Court's ultimate 

decision? 

IV. Did the Trial Court err in denying Mr. 

Grossman's Motion for Continuance when his attorney was 

unable to adequately prepare, particularly for the penalty 

phase of the trial because he was involved in a trial which 

lasted six months, instead of the expected six weeks and 

terminated only shortly before Mr. Grossman's trial? 

V. Did the Trial Court err in (1) refusing to 

exclude videotaping cameras from the court room where the 

court room was extremely small, the video camera was placed 

directly in front of the jury in their line of vision, and 

the cameras were extremely intrusive; and (2) releasing a 

videotape which was a trial exhibit, to the press during 

Trial? 

VI. Did the Trial Court err in (a) refusing to 

issue a Subpoena Duces Tecum for Officer Park's Personnel 

file and (b) in allowing the State to introduce evidence at 

trial regarding Officer Park's non-aggressive demeanor and 

pr ior conduct? 

VII. Did the Trial Court err in denying Mr. 

Grossman's Motion to Exclude Testimony regarding an alleged 



p r i o r  b u r g l a r y  o f  t h e  home o f  B r i a n  Hancock ' s  p a r e n t s ,  

r e g a r d i n g  o t h e r  crimes f o r  wh ich  M r .  Grossman had p r e v i o u s l y  

b e e n  i n  p r i s o n  and f o r  which  h e  was on p a r o l e  a t  t h e  t i m e  o f  

t h e  homic ide ,  r e g a r d i n g  M r .  G r o s s m a n ' s  a l l e g e d  t h r e a t s  t o  

k i l l  B r i a n  Hancock, and  r e g a r d i n g  Mr. Grossman ' s  a l l e g e d  

o r d e r s  t o  B r i a n  Hancock t o  b u r y  t h e  g u n s  i n v o l v e d  i n  t h e  

c r ime? 

V I I I .  Did t h e  T r i a l  C o u r t  e r r  i n  e x h i b i t i n g  

S t a t e ' s  e x h i b i t s  4 and 11 w h e r e  e x h i b i t  4 was a  c l o s e  u p  o f  

t h e  v i c t i m  a t  t h e  s c e n e  which  d i d  n o t  show a n y t h i n g  wh ich  

was n o t  i n c l u d e d  i n  t h e  S t a t e ' s  v i d e o t a p e  e x h i b i t  and w h e r e  

e x h i b i t  11 showed a u t o p s y  p h o t o s  a f t e r  t h e  v i c t i m ' s  head  was 

s h a v e d  and b o t h  e x h i b i t s  were t o t a l l y  g r a t u i t o u s  and 

u n n e c e s s a r i l y  g r o t e s q u e  and g o r y ?  

I X .  Did t h e  T r i a l  C o u r t  e r r  i n  a d m i t t i n g  i n t o  

e v i d e n c e  t h e  s n e a k e r s  and T - s h i r t  f ound  i n  t h e  l a k e  where  

B r i a n  Hancock t e s t i f i e d  M r .  G r o s s m a n ' s  c l o t h e s  had b e e n  

th rown i n  t h e  a b s e n c e  o f  whe re  t h e r e  was p r o p e r  

i d e n t i f i c a t i o n  o f  t h e s e  i t e m s ?  

X. Did t h e  T r i a l  C o u r t  e r r  i n  a d m i t t i n g  t h e  

t e s t i m o n y  o f  L a r r y  Bedore  r e g a r d i n g  b l o o d  s p a t t e r s  where  h e  

was n o t  a d e q u a t e l y  q u a l i f i e d  a s  a n  e x p e r t  and i n  p e r m i t t i n g  

him t o  t e s t i f y  a s  t o  h i s  o p i n i o n  when h e  made no e x p e r t  

a n a l y s i s  o f  t h e  b l o o d  s p a t t e r s  and  whe re  h i s  o n l y  

o b s e r v a t i o n s  and c o n c l u s i o n s  were t h o s e  which c o u l d  b e  made 

by a n  o r d i n a r y  p e r s o n  u s i n g  common s e n c e ?  



X I .  Did t h e  T r i a l  C o u r t  e r r  i n  g i v i n g  j u r y  

i n s t r u c t i o n s  r e g a r d i n g  b u r g l a r y ,  r o b b e r y  and e s c a p e  a s  p a r t  

o f  t h e  f e l o n y  murder  i n s t r u c t i o n s  where t h e r e  was no 

e v i d e n c e  t h a t  e i t h e r  Defendan t  had commit ted b u r g l a r y ,  

r o b b e r y  o r  escape?  

X I I .  Did t h e  T r i a l  C o u r t  e r r  i n  r e f u s i n g  t o  g i v e  

a  j u r y  i n s t r u c t i o n  t h a t  t h e  t e s t i m o n y  of  a n  accompl i ce  

s h o u l d  b e  r e c e i v e d  w i t h  g r e a t  c a u t i o n ?  

X I I I .  Was t h e r e  s u f f i c i e n t  e v i d e n c e  t o  s u p p o r t  a  

f i n d i n g  o f  f i r s t  d e g r e e  murder?  

X I V .  Did t h e  T r i a l  C o u r t  e r r  i n  f i n d i n g  t h a t  

t h e r e  were s u f f i c i e n t  a g g r a v a t i n g  c i r c u m s t a n c e s  t o  s u p p o r t  

t h e  d e a t h  p e n a l t y ?  

XV. Did t h e  T r i a l  C o u r t  e r r  i n  deny ing  M r .  

Grossman's  Motion f o r  S p e c i a l  P e n a l t y  Phase  J u r y  

I n s t r u c t i o n s ?  

X V I .  Was t h e r e  s u f f i c i e n t  e v i d e n c e  i n  t h e  i n s t a n t  

c a s e  t o  s u p p o r t  a  f i n d i n g  t h a t  t h e r e  were s u f f i c i e n t  

a g g r a v a t i n g  f a c t o r s  t o  s u p p o r t  a  s e n t e n c e  o f  d e a t h ?  

X V I I .  Should  t h e  d e a t h  s e n t e n c e  i n  t h e  i n s t a n t  

c a s e  b e  set  a s i d e  b e c a u s e  t h e  T r i a l  C o u r t  f a i l e d  t o  o r a l l y  

r ec i t e  t h e  a g g r a v a t i n g  f a c t o r s  found  i n t o  t h e  r e c o r d  a t  

s e n t e n c i n g  and d i d  n o t  e n t e r  w r i t t e n  f i n d i n g s  u n t i l  a f t e r  

t h e  T r i a l  C o u r t  had l o s t  j u r i s d i c t i o n  b e c a u s e  o f  f i l i n g  o f  

t h e  a p p e a l ?  



XVIII. Does the Florida death penalty statute 

violate the United States and Florida Constitutions, both on 

its face and as applied? 



SUMMARY OF T H E  ARGUMENT 

I. M r ,  Grossman 's  c o n v i c t i o n  s h o u l d  b e  r e v e r s e d  

b e c a u s e  t h e  t r i a l  c o u r t  e r r e d  i n  r e f u s i n g  t o  s e v e r  h i s  t r i a l  

f rom t h a t  o f  Co-Defendant T a y l o r ,  The u s e  o f  Co-Defendant 

T a y l o r ' s  o u t  o f  c o u r t  c o n f e s s i o n  and  s t a t e m e n t s ,  which 

i m p l i c a t e d  M r .  Grossman was a  v i o l a t i o n  o f  M r .  Grossman 's  

c o n s t i t u t i o n a l  r i g h t  o f  c o n f r o n t a t i o n  b e c a u s e  Mr, T a y l o r  d i d  

n o t  t e s t i f y  and was n o t  s u b j e c t  t o  c r o s s  examina t ion .  H i s  

e n t i r e  d e f e n s e  r e s t e d  on p l a c i n g  t h e  r e s p o n s i b i l i t y  f o r  t h e  

homic ide  on M r .  Grossman a l o n e .  T h e r e f o r e ,  Co-Defendant 

T a y l o r  i n  e f f e c t  a c t e d  a s  a  s e c o n d  p r o s e c u t o r  a g a i n s t  Mr, 

Grossman. 

11. The t r i a l  c o u r t  s h o u l d  have  s u p p r e s s e d  i t e m s  

s e i z e d  d u r i n g  t h e  w a r r a n t l e s s  s e a r c h  o f  Mr, Grossman 's  

r e s i d e n c e  and au tomobi l e .  Mr, Grossman d i d  have s t a n d i n g  t o  

o b j e c t  t o  t h e  s e a r c h  b e c a u s e  h e  had a  r e a s o n a b l e  e x p e c t a t i o n  

of  p r i v a c y  i n  h i s  bedroom, t o  which  no one  else had a c c e s s ,  

and a l s o  i n  h i s  a u t o m o b i l e  which  be longed  t o  him 

e x c l u s i v e l y .  Fu r the rmore ,  even  a s suming  t h a t  h e r  c o n s e n t  

was g i v e n  v o l u n t a r i l y ,  Mr, Grossman ' s  mother  d i d  n o t  have  

a u t h o r i t y  t o  c o n s e n t  t o  t h e  s e a r c h e s  b e c a u s e  s h e  d i d  n o t  

h a v e  a c c e s s  t o  o r  common a u t h o r i t y  o v e r  t h e  bedroom o r  

a u t o m o b i l e ,  The i t e m s  s e i z e d  f rom t h e  a u t o m o b i l e  were i n  

t h e  l o c k e d  t r u n k  which was opened w i t h  keys  t a k e n  from t h e  

d r e s s e r  i n  Mr. Grossman 's  bedroom. Mr s, Grossman c l e a r l y  



did not have authority to consent to a search of the locked 

trunk and there was no other exception to the warrant 

requirement. 

111. The Prosecutor1 s statements to the jury 

during voir dire to the effect that the jury was not the one 

who imposed sentence and the ultimate responsibility for 

deciding whether or not to impose the death penalty rested 

on the Judge was a violation of the Eighth Amendment. The 

comments, particularly where the trial court refused to give 

a curative instruction regarding the weight given to the 

jury's recommendation, clearly misled the jury as to the 

importance of their function in the sentencing process and 

undermined the jury's sense of their responsibility. 

IV. The trial court should have granted Mr. 

Grossman's Motion for Continuance of the trial. Mr. 

Grossman's attorney was involved in a Federal Trial which 

was expected to last about a month and lasted six months, as 

well as numerous other trials during the month prior to Mr. 

Grossman's trial. As a result of the problems with Mr. 

Grossman's attorney's schedule, it was impossible for him to 

adequately prepare a competent and effective defense. 

V. The trial court should have excluded 

television cameras from the court room in the instant case. 

The court room was unusually small, the camera was directly 



in the juror's line of vision and close to them and was 

extremely obtrusive. Furthermore, the trial court should 

not have released a videotape which was entered into 

evidence during the trial to the press over Mr. Grossman's 

objections. 

VI. The trial court should not have denied Mr. 

Grossman's Motion for a Subpoena Duces Tecurn to obtain the 

personnel file of Officer Park. The denial of the Subpoena 

Duces Tecum prejudiced Mr. Grossman in his defense because 

he was prevented from obtaining information regarding prior 

incidents in which Officer Park might have used violence or 

used her gun. Furthermore, the trial court compounded the 

prejudice by permitting introduction of inadmissible 

evidence regarding Officer Park's character during the 

trial. 

VII. The trial court denied Mr. Grossman's Motion 

to Exclude Testimony regarding alleged other crimes 

committed by Mr. Grossman. The evidence of these other 

crimes was inadmissible because its only relevance was to 

prove the bad character or criminal propensities of Mr. 

Grossman and was not relevant to prove any other facts at 

issue in the case. The numerous instances of this type of 

testimony was extremely prejudicial because it inevitably 

focused the jury's attention on Mr. Grossman's character and 

propensity for crime rather than on his guilt or innocence 

as to this particular crime. 



V I I I .  The  t r i a l  c o u r t  erred i n  a d m i t t i n g  s e v e r a l  

p h o t o g r a p h s  w h i c h  were e x t r e m e l y  g r u e s o m e  a n d  g o r y  a n d  w h i c h  

were e n t i r e l y  g r a t u i t o u s  a s  t h e y  were r e l e v a n t  o n l y  t o  f a c t s  

w h i c h  h a d  a l r e a d y  b e e n  p r o v e d  by o t h e r  e v i d e n c e .  

F u r t h e r m o r e ,  some o f  t h e  p h o t o g r a p h s  were o f  O f f i c e r  P a r k ' s  

h e a d  a f t e r  i t  h a d  b e e n  s h a v e d  a n d  p r e p a r e d  f o r  a u t o p s y .  

B e c a u s e  o f  t h e i r  g r u e s o m e  n a t u r e  t h e  p h o t o g r a p h s  were 

e x t r e m e l y  p r e j u d i c i a l  a n d  i n f l a m m a t o r y  a n d  s h o u l d  h a v e  b e e n  

e x c l u d e d .  

I X .  T h e  t r i a l  c o u r t  a d m i t t e d  i n t o  e v i d e n c e ,  o v e r  

M r .  G r o s s m a n ' s  o b j e c t i o n s ,  a  T - S h i r t  a n d  s n e a k e r s  w h i c h  were 

f o u n d  i n  t h e  l a k e  w h e r e  M r .  Grossman  a l l e g e d l y  d i s p o s e d  o f  

h i s  c l o t h i n g .  However, t h e  T - s h i r t  a n d  s n e a k e r s  were n e v e r  

p r o p e r l y  i d e n t i f i e d  a n d  s h o u l d  n o t  h a v e  b e e n  a d m i t t e d  i n t o  

e v i d e n c e .  

X .  The  S t a t e  e l i c i t e d  o p i n i o n  t e s t i m o n y  r e g a r d i n g  

b l o o d  s p a t t e r s  f r o m  a  w i t n e s s  who w a s  n o t  a d e q u a t e l y  

q u a l i f i e d  a s  a n  e x p e r t  a n d  h a d  made n o  e x p e r t  a n a l y s i s  o f  

t h e  b l o o d  s p a t t e r s  a t  t h e  s c e n e  o f  t h e  crime. H i s  o n l y  

o b s e r v a t i o n s  a n d  c o n c l u s i o n s  were t h o s e  w h i c h  c o u l d  b e  made 

by a n  o r d i n a r y  p e r s o n  u s i n g  common s e n s e .  T h e r e f o r e ,  i t  w a s  

e r r o r  t o  p e r m i t  him t o  t e s t i f y  a s  t o  h i s  o p i n i o n .  

X I .  The  t r i a l  c o u r t  s h o u l d  n o t  h a v e  g i v e n  j u r y  

i n s t r u c t i o n s  r e g a r d i n g  b u r g l a r y ,  r o b b e r y ,  a n d  e s c a p e  a s  p a r t  

o f  t h e  f e l o n y  m u r d e r  i n s t r u c t i o n  b e c a u s e  t h e r e  was  n o  



e v i d e n c e  t h a t  M r .  Grossman was unde r  a r r e s t  o r  i n  c u s t o d y  a t  

t h e  t i m e  o f  h i s  c o n f r o n t a t i o n  w i t h  O f f i c e r  Park and t h e r e  

was no p roof  o f  i n t e n t  t o  commit r o b b e r y  o r  b u r g l a r y .  The 

S t a t e  a t t e m p t e d  t o  m a n i p u l a t e  t h e  f e l o n y  murder  s t a t u t e  t o  

c o v e r  c i r c u m s t a n c e s  t o  which t h e  s t a t u t e  was neve r  i n t e n d e d  

t o  a p p l y .  

X I I .  A s  p r e v i o u s l y  d i s c u s s e d ,  t h e r e  was 

i n s u f f i c i e n t  e v i d e n c e  t o  make o u t  a  pr ima f a c i e  c a s e  o f  

f e l o n y  murder .  T h e r e  was a l s o  i n s u f f i c i e n t  e v i d e n c e  o f  p r e -  

m e d i t a t i o n  i n  t h a t  a l l  t h e  e v i d e n c e  i n  t h e  c a s e  i n d i c a t e d  

t h a t  t h e  i n c i d e n t  happened i n  a  m a t t e r  o f  a  few s e c o n d s  a s  a  

r e s u l t  o f  p a n i c  on t h e  p a r t  o f  t h e  D e f e n d a n t s  and t h e r e  was 

no e v i d e n c e  t h a t  M r .  Grossman e v e r  i n t e n d e d  t o  k i l l  O f f i c e r  

Pa rk .  T h e r e f o r e ,  t h e r e  was i n s u f f i c i e n t  e v i d e n c e  t o  s u p p o r t  

a  c o n v i c t i o n  o f  f i r s t  d e g r e e  murder .  

X I I I .  The t r i a l  c o u r t  s h o u l d  h a v e  g i v e n  

D e f e n d a n t ' s  r e q u e s t e d  j u r y  i n s t r u c t i o n  t h a t  t h e  t e s t i m o n y  o f  

a n  a c c o m p l i c e  s h o u l d  b e  r e c e i v e d  by t h e  j u r y  w i t h  g r e a t  

c a u t i o n .  Because  a  v i t a l  p o r t i o n  o f  t h e  s t a t e ' s  c a s e  f o r  

f i r s t  d e g r e e  murder was b a s e d  on t e s t i m o n y  a t  t r i a l  o f  

a c c o m p l i c e s  t o  t h e  crime. 

X I V .  The t r i a l  c o u r t  s h o u l d  have  g r a n t e d  M r .  

Grossman 's  Motion f o r  S p e c i a l  P e n a l t y  P h a s e  J u r y  

I n s t r u c t i o n s .  The Un i t ed  S t a t e s  Supreme C o u r t  h a s  h e l d  t h a t  

i n  o r d e r  f o r  a  S t a t e ' s  a p p l i c a t i o n  o f  c a p i t a l  punishment  t o  



be c o n s t i t u t i o n a l  t h e r e  must be  c l e a r  and o b j e c t i v e  

s t a n d a r d s  t o  gu ide  t h e  d i s c r e t i o n  of t h e  ju ry  and pe rmi t  

r a t i o n a l  review of t h e  s e n t e n c i n g  p r o c e s s  i n  d e a t h  c a s e s .  

The j u ry  i n s t r u c t i o n s  r e q u e s t e d  by M r .  Grossman were a l l  

suppo r t ed  by t h e  law and were nece s sa ry  t o  adequa te ly  

i n s t r u c t  t h e  j u ry  a s  t o  t h e i r  r e s p o n s i b i l i t y  and t h e  

s t a n d a r d s  t o  be  a p p l i e d  i n  de t e rmin ing  whether  o r  n o t  t h e  

d e a t h  p e n a l t y  should  be  imposed. 

XV. There was i n s u f f i c i e n t  ev idence  i n  t h e  

i n s t a n t  c a s e  t o  s u p p o r t  a  f i n d i n g  t h a t  t h e r e  were s u f f i c i e n t  

a g g r a v a t i n g  f a c t o r s  t o  s u p p o r t  a  s e n t e n c e  of dea th .  

Furthermore,  t h e  ev idence  c l e a r l y  e s t a b l i s h e d  t h a t  t h e r e  

were m i t i g a t i n g  f a c t o r s  which shou ld  have been cons ide r ed  by 

t h e  c o u r t .  

XVI. M r .  Grossman's  d e a t h  s e n t e n c e  should  be 

vaca ted  because  t h e  t r i a l  c o u r t  f a i l e d  t o  e n t e r  s p e c i f i c  

w r i t t e n  f i n d i n g s  a s  t o  t h e  a g g r a v a t i n g  f a c t o r s  he  found 

u n t i l  a f t e r  t h e  t r i a l  c o u r t  had l o s t  j u r i s d i c t i o n  t o  t h e  

a p p e l l a t e  c o u r t .  The t r i a l  Judge a l s o  d i d  n o t  o r a l l y  

s p e c i f y  f o r  t h e  r e co rd  t h e  a g g r a v a t i n g  f a c t o r s  which he  was 

c o n s i d e r i n g  a t  t h e  t i m e  of s en t enc ing .  

XVII. The F l o r i d a  d e a t h  p e n a l t y  s t a t u t e  v i o l a t e s  

t h e  United S t a t e s  C o n s t i t u t i o n  and t h e  F l o r i d a  C o n s t i t u t i o n  

bo th  on t h e i r  f a c e  and a s  a p p l i e d .  The S t a t u t e  f a i l s  t o  

p rov ide  adequa te  s t a n d a r d s ;  i t  u n c o n s t i t u t i o n a l l y  sets  o u t  



r u l e s  of  p r a c t i c e  and p rocedu re  f o r  t h e  c o u r t s ;  i t  i s  

a p p l i e d  a r b i t r a r i l y  and c a p r i c i o u s l y ;  i t  p e r m i t s  impos i t i on  

of t h e  d e a t h  p e n a l t y  w i thou t  p rope r  n o t i c e  t o  t h e  Defendant  

of t h e  agg rava t i ng  f a c t o r s  t o  be  r e l i e d  on; and i t  is 

app l  i ed  i n  a  i n d i s c r i m i  n a t o r y  manner. There fore ,  t h e  d e a t h  

p e n a l t y  imposed on M r .  Grossman is  a  v i o l a t i o n  of  bo th  t h e  

United S t a t e s  and F l o r i d a  C o n s t i t u t i o n s  and should  be 

r e v e r s e d  and vacated .  



ARGUMENT I 

The T r i a l  C o u r t  e r r e d  i n  d e n y i n g  
D e f e n d a n t ' s  Motion t o  s e v e r  h i s  t r i a l  
f rom t h a t  o f  Co-Defendant  T a y l o r ' s  where  
( a )  M r .  Grossman was d e n i e d  h i s  
c o n s t i t u t i o n a l  r i g h t  o f  c o n f r o n t a t i o n  
when Co-Defendant T a y l o r ' s  c o n f e s s i o n  
and s t a t e m e n t s  t o  t h i r d  p a r t i e s  were 
a d m i t t e d  a t  t h e i r  j o i n t  t r i a l  and M r .  
T a y l o r  d i d  n o t  t e s t i f y ;  a n d  ( b )  Co- 
Defendan t  T a y l o r ' s  e n t i r e  d e f e n s e  r e s t e d  
on  p l a c i n g  t h e  r e s p o n s i b i l i t y  f o r  t h e  
homic ide  on  M r .  Grossman r a t h e r  t h a n  on 
h i m s e l f ,  which  r e s u l t e d  i n  Co-Defendant 
T a y l o r ' s  a c t i n g  a s  a  second  p r o s e c u t o r  
a g a i n s t  M r .  Grossman. 

P r i o r  t o  T r i a l ,  M r .  Grossman f i l e d  a  Motion t o  

S e v e r  h i s  T r i a l  f rom t h a t  o f  Co-Defendant T a y l o r  on t h e  

g rounds  t h a t  t h e  S t a t e  would b e  a d m i t t i n g  i n t o  e v i d e n c e  t h e  

c o n f e s s i o n s  o f  M r .  T a y l o r  made t o  t h i r d  p a r t i e s  which would 

b e  unduly  p r e j u d i c i a l  t o  M r .  Grossman; and  on  t h e  g rounds  

t h a t  M r .  T a y l o r ' s  d e f e n s e  r e s t e d  on a n  a t t e m p t  t o  p l a c e  t h e  

e n t i r e  r e s p o n s i b i l i t y  and  blame f o r  t h e  homic ide  on  M r .  

Grossman. T h e r e f o r e  M r .  T a y l o r  would b e  v i r t u a l l y  a c t i n g  a s  

a  second  p r o s e c u t o r  i n  t h e  c a s e  a g a i n s t  M r .  Grossman. 

Throughout  t h e  T r i a l ,  M r .  Grossman r e p e a t e d l y  renewed t h e  

Motion f o r  S e v e r a n c e  and  moved f o r  a  M i s - T r i a l  on  numerous 

o c c a s i o n s  b e c a u s e  of  t h e  p r e j u d i c i a l  a f f e c t s  o f  t h e  h e a r s a y  

t e s t i m o n y  r e g a r d i n g  M r .  T a y l o r ' s  s t a t e m e n t s  t o  B r i a n  

Hancock, B r i a n  A l l e n ,  and O f f i c e r  Desmear i s .  (R1977- 

1 9 9 0 , 2 0 6 3 , 2 2 7 8 - 2 2 8 2 , 2 2 8 4 )  . M r .  Grossman ' s  Mot ions  f o r  



Severance and Mis-Trial were all denied. The Trial Court 

also refused to excise references to Mr. Grossman from Mr. 

Taylor's confessions, and agreed only to give a limiting 

instruction to the jury to the effect that Mr. Taylor's 

hearsay statements and admissions could be used only against 

him and not against Mr. Grossman. (R2279-2282). 

The admission of a Co-Defendant's confession 

implicating the Defendant at a joint trial constitutes 

prejudicial error even when the Trial Court gives clear 

instructions that the confession can only be used against 

the Co-Defendant and must be disregarded as to the 

Defendant. Bruton v. United States, 88 S. Ct. 1620, 391 

U.S. 123, L. ED. 2d (1968) . In 

Bruton, the United States Supreme Court squarely confronted 

the issues raised in Mr. Grossman's Motion for Severance and 

held that, despite instructions to the jury to ignore a Co- 

Defendant's out of Court confessions in determining the 

Defendant's guilt, admission of the Co-Defendant's 

confession violated the Defendant's right of cross 

examination assured by the confrontation clause of the sixth 

amendment. Id. - 
The Court reasoned that the sixth amendment right 

to confrontation includes the right of cross examination. 

Where a Co-Defendant refuses to take the stand and therefore 

cannot be cross examined regarding his out of Court 

admissions, the prejudicial affect of the confession is 

unacceptable. -- Id. 



The Court noted that all practicing attorneys 

know that any assumption that prejudicial effects can be 

overcome by limiting instructions to the jury is naive and 

"unmitigated fiction". - Id. It is totally unreasonable to 

expect a jury in a joint trial where both Defendant's guilt 

is being considered and determined at the same time to 

expect the jury to be able to keep portions of a confession 

in mind and use it in determining the Co-Defendants guilt 

and totally and completely disregard those same statements 

and admissions in deciding the Defendants guilt. - Id. This 

is much more difficult situation than those in which a jury 

is instructed to totally disregard for any purposes 

inadmissible testimony or evidence. - Id. 

Justifications of speed, economy, and convenience 

cannot justify the sacrifice of basic constitutional 

liberties; and the risk that the jury will be unable to or 

unwilling to follow limiting instructions is so great and 

the consequences to the Defendant so vital and prejudicial 

that the practical limitations of the jury system cannot be 

ignored. - Id, 391U.S. at 135. 

Clearly in the instant case, we are presented with 

exactly the situation in Bruton. The out of Court 

statements of Co-Defendant Taylor to third parties were 

admitted at the trial, subject only to a limiting 

instruction by the Court to disregard those admissions as to 



Defendant Grossman. Mr. Taylor's out of Court confessions 

were a vital part of the State's case against Mr. Grossman 

and were extremely prejudicial to Mr. Grossman because those 

statements were virtually the only evidence regarding Mr. 

Grossman's motives and intent and the only evidence to 

support a finding of first degree murder against Mr. 

Grossman. 

As the Bruton Court pointed out, the confessions 

of Co-Defendants are inherently unreliable in that the Co- 

Defendant has a vested interest in attempting to place 

primary blame and responsibility on the other Defendant. 

That is precisely what happened in the instant case where, 

not only were Mr. Taylor's admissions to third parties self 

serving, but his entire defense rested on minimizing his own 

responsibility and placing the blame fully on Mr. Grossman. 

Therefore, in the instant case, the 1 imi ting instructions 

given by the Court to the jury were insufficient to prevent 

substantial prejudice to Mr. Grossman and Mr. Grossman was 

denied his Sixth Amendment right to confrontation because 

Mr. Taylor did not testify, 

Mr. Grossman's and Co-Defendant Taylor's 

confessions were not "interlocking" as definde in Parker v. 

Randolph, 99 S, CT. 2132, 442 U.S. 62, 60L. ED. 2d 713 

(1979). In Randolph, the Defendants each had confessed 

individually to police officers, their confessions were 



substantially identical in material detail, and each 

Defendant had "heaped blame onto himself". - Id, 90s. CT. at 

2139, 442 U.S. at 73, 60L. ED. 2d at 

Although it is true that, in the instant case, 

certain out of court admissions made by Mr. Grossman to 

third parties were also admitted at trial, those confessions 

were clearly not truly "interlocking" with Mr. Taylor's. 

The rational of Randolph was that, where Co-Defendants 

confessions are substantially identical in detail and the 

Defendants own confession would be sufficient to convict him 

of the crime charged, the effect of admitting his Co- 

Defendants confessions is not prejudicial and therefore does 

not violate his right to confrontation. First, in the 

instant case, however, a1 though Mr. Grossman and Co- 

Defendant Taylor's statements to third parties were similar 

in some respects, the statements attributable to Mr. Taylor 

were to the effect that he was, almost an innocent bystander 

in the incident, that it was Mr. Grossman who initiated the 

confrontation with Officer Park, took her gun, and shot her 

and that Mr. Grossman threatened Mr. Taylor, that Mr. Taylor 

was afraid of Mr. Grossman, and that the full blame for the 

actual murder should be placed on Mr. Grossman. 

The alleged statements by Mr. Taylor were an 

essential part of the State's case for first degree murder 

in that they were the only evidence of premeditation or 



felony murder. Mr. Taylor's statements were clearly self 

serving in that they tended to minimize Mr. Taylor's own 

participation in the murder, and Mr. Grossman's lack of 

opportunity to confront and cross examine Mr. Taylor 

regarding those points on which his confession was not 

identical to that of Mr. Taylor's, was not harmless in that 

it was precisely those differing statements by Mr. Taylor 

which were the basis for a first degree murder conviction. 

The self serving statements of Mr. Taylor were 

extraordinarily prejudicial to Mr. Grossman in terms of the 

penalty phase of the Trial. The evidence of aggravating 

factors on which the jury was instructed, came almost 

entirely from the alleged statements of Mr. Taylor 

indicating that Officer Park was attempting to arrest Mr. 

Grossman at the time the incident began, that Mr. Grossman 

had repeatedly and viciously beaten Officer Park, that Mr. 

Grossman very carefully and deliberately fired the shot at 

Officer Park, that Mr. Grossman had threatened Mr. Taylor 

with the gun after Officer Park was shot, and that Mr. 

Taylor was afraid of Mr. Grossman. It simply cannot be 

said, as in Randolph, that Defendant Grossman was 

incriminated as fully by his own alleged admissions as by 

those of his Co-Defendant. 

The second respect in which the situation in the 

instant case is materially different from that in Randolph 



is  t h a t  i n  t h e  i n s t a n t  c a s e ,  n e i t h e r  M r .  Hancock n o r  M r .  

A l l e n  were a b l e  t o  s p e c i f y  wh ich  s t a t e m e n t s  were made by 

wh ich  D e f e n d a n t .  T h e r e f o r e ,  i t  is  i m p o s s i b l e  t o  d e t e r m i n e  

w h a t  f a c t s  Mr. Grossman a c t u a l l y  d i d  a d m i t  t o .  Under t h o s e  

c i r c u m s t a n c e s  t h e  C o u r t  s i m p l y  c a n n o t  make a  d e t e r m i n a t i o n  

a s  t o  w h e t h e r  o r  n o t  M r .  G r o s s m a n ' s  a n d  M r .  T a y l o r ' s  

a d m i s s i o n s  were " i n t e r l o c k i n g " .  

B o t h  F e d e r a l  a n d  S t a t e  C o u r t s  h a v e  r e c o g n i z e d  t h e  

n e c e s s i t y  f o r  g r a n t i n g  a  D e f e n d a n t s  Mot ion  f o r  S e v e r a n c e  o f  

T r i a l s  when t h e  Co-Defendan t s  d e f e n s e  i s  b a s e d  upon 

m i n i m i z i n g  h i s  own i n v o l v e m e n t  i n  t h e  crime and  p l a c i n g  

p r i m a r y  r e s p o n s i b i l i t y  on t h e  D e f e n d a n t .  L e e  v. I l l i n o i s ,  

106  S .  CT. 2056 ,  U. S. 

I L. ED. 2d ( 1 9 8 6 ) ;  C r u m  v.  

S t a t e ,  398  So.  2d . ,  810  ( F l a .  1 9 8 1 ) ;  Rowe v. S t a t e ,  404  So .  

2d. ,  1 1 7 6  ( F l a .  1st DCA 1 9 8 1 ) .  I n  - L e e ,  whe re  t h e  o p e r a t i v e  

f a c t s  were r e m a r k a b l y  s i m i l a r  t o  t h o s e  i n  t h e  i n s t a n t  c a s e ,  

b o t h  - L e e  a n d  h e r  Co-Defendan t  Thomas had  s e p a r a t e l y  

c o n f e s s e d  t o  t h e  p o l i c e .  B o t h  c o n f e s s i o n s  were g e n e r a l l y  

i d e n t i c a l .  However, t h e  c o n f e s s i o n s  d i f f e r e d  i n  c e r t a i n  

d e t a i l s  r e l a t i n g  t o  t h e  i s s u e  o f  p r e m e d i t a t i o n .  - I d .  L e e ' s  

c o n f e s s i o n  i n d i c a t e d  t h a t  t h e r e  had  b e e n  n o  p r e v i o u s  

d i s c u s s i o n  o r  p l a n  t o  m u r d e r  t h e  v i c t i m s  a n d  t h a t  Co- 

D e f e n d a n t  Thomas had  " s n a p p e d "  on  t h e  n i g h t  o f  t h e  m u r d e r s  

a n d  had  s t a b b e d  o n e  o f  t h e  v i c t i m s .  L e e  was t h e n  a t t a c k e d  



by the other victim whom she killed. Co-Defendant Thomas, 

however, stated in his confession that he and Defendant Lee 

had previously discussed killing one of the victims and had 

actually had a premeditated plan to do so. - Id. The 

Illinois Appeals Court held that the two Defendants 

confessions were "interlocking" and affirmed Lee's 

conviction. The Supreme Court reversed holding that Co- 

Defendant Thomas' statement, as the confession of an 

accomplice, was presumptively unreliable and as it was not 

identical to Lee's regarding premeditation, was not 

interlocking and did not bear sufficient independent 

"indicia of reliability" to overcome that presumption. - Lee. 

Appellant believes that - Lee is dispositive of the 

issue of whether or not admitting Co-Defendant Taylor's 

confession in a joint trial with Mr. Grossman where Mr. 
1 

Taylor chose not to testify was a violation of Bruton. 

In Lee v. Illinois the Defendants were tried in a non- 
jury trial before the judge who indicated in his decision 
that he relied upon facts in Defendant Thomas's confession 
in finding that Lee was guilty of premeditated murder. 
Prior to trial, the Defendants had both agreed to joint 
trial preciselybecause the trial was to be before a judge 
whom the Defendants agreed would be able to distinguish the 
two confessions and use Thomas's confession only against him 
and Lee's confession only against her. Clearly if the judge 
was unable to distinguish between the confessions nad use 
them in this limited manner, juries cannot be expected to do 
SO. 



L e e  makes  i t  v e r y  c l e a r  t h a t ,  a l t h o u g h  t h e  c o n f e s s i o n s  o f  - 
D e f e n d a n t  a n d  Co-Defendan t  may i n t e r l o c k  on some p o i n t s ,  

where ,  a s  i n  t h e  i n s t a n t  c a s e ,  t h e y  a r e  n o t  i d e n t i c a l  a s  t o  

c e r t a i n  f a c t s  m a t e r i a l  t o  t h e  crime c h a r g e d ,  t h o s e  

c o n f e s s i o n s  a r e  n o t  s u f f i c i e n t l y  i n t e r l o c k i n g  t o  m e e t  t h e  

Parker e x c e p t i o n  t o  B r u t o n .  

I n  t h e  i n s t a n t  c a s e ,  Co-Defendant  T a y l o r ' s  e n t i r e  

d e f e n s e  was b a s e d  on a t t e m p t i n g  t o  show t h a t  M r .  Grossman 

was t h e  o n e  a c t u a l l y  r e s p o n s i b l e  f o r  t h e  m u r d e r  o f  O f f i c e r  

P a r k .  Not o n l y  d i d  Co-Defendan t  T a y l o r ' s  o u t  o f  C o u r t  

s t a t e m e n t s  t e n d  t o  m i n i m i z e  h i s  r o l e  i n  t h e  crime, b u t  h i s  

a t t o r n e y  d u r i n g  t h e  T r i a l ,  r e p e a t e d l y  e l i c i t e d  t e s t i m o n y  on 

c r o s s  e x a m i n a t i o n  which  t e n d e d  t o  m i n i m i z e  M r .  T a y l o r ' s  r o l e  

i n  t h e  crime, t o  s u g g e s t  t h a t  Mr. Grossman was s o l e l y  

r e s p o n s i b l e  a n d  t h a t  M r .  T a y l o r  a c t e d  o n l y  o u t  o f  f e a r  o f  

M r .  Grossman, and  t h a t  M r .  ~ r o s s m a n '  s a c t i o n s  were 

p r e m e d i t a t e d  and  e x t r e m e l y  v i o l e n t .  The F l o r i d a  Supreme 

C o u r t  h a s  h e l d  t h a t  w h e r e  a  C o - D e f e n d a n t ' s  d e f e n s e  i s  b a s e d  

upon a  c l a i m  t h a t  t h e  D e f e n d a n t  was s o l e l y  r e s p o n s i b l e  f o r  

t h e  crime and  w h e r e  t h e  Co-Defendan t  e l i c i t s  e v i d e n c e  o r  

t e s t i m o n y  a t  t h e  t r i a l  t o  t h a t  e f f e c t ,  a  Mot ion  f o r  

S e v e r a n c e  s h o u l d  b e  g r a n t e d .  Crum v. S t a t e ,  398  So.  2 d . ,  

8 1 0  ( F l a  1 9 8 1 ) .  S e e  Rowe v.  S t a t e ,  404 So. 2d . ,  1176  ( F l a  

1st DCA 1 9 8 1 ) .  T h a t  was  p r e c i s e l y  t h e  s i t u a t i o n  i n  t h e  

i n s t a n t  c a s e ,  and  t h e  T r i a l  C o u r t  e r r e d  i n  r e f u s i n g  t o  g r a n t  



M r .  G r o s s m a n ' s  ~ o t i o n  f o r  S e v e r a n c e .  T h e r e f o r e ,  M r .  

G r o s s m a n ' s  c o n v i c t i o n  s h o u l d  b e  r e v e r s e d .  

ARGUMENT I1 

The T r i a l  C o u r t  e r r e d  i n  r e f u s i n g  t o  
s u p p r e s s  t h e  i t e m s  f o u n d  i n  t h e  
w a r r a n t l e s s  s e a r c h  o f  M r .  G r o s s m a n ' s  
r e s i d e n c e  and  a u t o m o b i l e  w h e r e  M r .  
Grossman h a d  n o t  c o n s e n t e d  t o  t h e  s e a r c h  
a n d  had  a  r e a s o n a b l e  e x p e c t a t i o n  o f  
p r i v a c y  i n  t h e  v e h i c l e  a n d  i n  t h e  
p o r t i o n  o f  t h e  p r e m i s e s  whe re  t h e  items 
were found .  

A s e a r c h  c o n d u c t e d  w i t h o u t  a  w a r r a n t  i s  per se 

u n r e a s o n a b l e  u n d e r  t h e  I V  Amendment u n l e s s  i t  f a l l s  w i t h i n  

o n e  o f  t h e  few s p e c i f i c a l l y  e s t a b l i s h e d  e x c e p t i o n s  t o  t h e  

w a r r a n t  r e q u i r e m e n t .  F l o r i d a  v.  Royer ,  1 0 3  S.  CT. 1 3 1 9 ,  460  

U.S. 491,  75L. ED, 2d 229 ( 1 9 8 3 ) ;  K a t z  v .  U n i t e d  S t a t e s ,  88  

S. CT, 507 ,  389  U.S. 347 ,  19L. ED. 2d 576 ( 1 9 6 7 ) ;  Norman V. 

S t a t e ,  379  So ,  2d. 643.  The b u r d e n  o f  p r o o f  t o  e s t a b l i s h  

t h e  v a l i d i t y  o f  a  w a r r a n t l e s s  s e a r c h  i s  on t h e  S t a t e .  Mann 

v. S t a t e ,  292  So. 2d 433. I n  t h e  i n s t a n t  c a s e ,  t h e  

S h e r i f f ' s  O f f i c e  c o n d u c t e d  a  s e a r c h  o f  M r .  G r o s s m a n ' s  

r e s i d e n c e  w i t h o u t  a  w a r r a n t .  T h e r e f o r e ,  u n l e s s  t h e  r e c o r d  

e s t a b l i s h e s  t h a t  t h e  S t a t e  m e t  i t s  b u r d e n  o f  p r o v i n g  t h a t  

e i t h e r  t h e  D e f e n d a n t  had  no  s t a n d i n g  t o  c h a l l e n g e  t h e  

v a l i d i t y  o f  t h e  s e a r c h  o r  t h a t  t h e  s e a r c h  f e l l  w i t h i n  a n  

e s t a b l i s h e d  e x c e p t i o n  t o  t h e  w a r r a n t  r e q u i r e m e n t ,  t h e  T r i a l  

C o u r t  s h o u l d  h a v e  g r a n t e d  t h e  D e f e n d a n t ' s  Mot ion  t o  S u p p r e s s  

t h e  e v i d e n c e  s e i z e d  i n  t h e  c o u r s e  o f  t h a t  s e a r c h .  Wa lke r  v ,  

S t a t e ,  4 3 3  So. 2d.  644 ( F l a ,  2d DCA 1 9 8 3 ) .  

-46- 



C o n s e n t  t o  a  s e a r c h  is ,  o f  c o u r s e ,  a  r e c o g n i z e d  

e x c e p t i o n  t o  t h e  w a r r a n t  r e q u i r e m e n t .  S c h n e c k l o t h  v. 

B u s t a m o n t e ,  9 3  S .  CT. 2 0 4 1 ,  4 1 2  U.S. t o  1 8 ,  36L. ED. 2d  8 5 4  

( 1 9 7 3 ) .  A g a i n ,  h o w e v e r ,  t h e  S t a t e  h a s  t h e  b u r d e n  o f  p r o v i n g  

t h a t  t h e  n e c e s s a r y  c o n s e n t  w a s  o b t a i n e d  f r e e l y  a n d  

v o l u n t a r i l y .  F l o r i d a  v .  R o y e r ,  1 0 3  S .  CT. 1 3 1 9 ,  4 6 0  U.S. 

4 9 1 ,  75L. ED. 2d  2 2 9  ( 1 9 8 3 ) .  Norman S u p r a .  F u r t h e r m o r e ,  

t h a t  p r o o f  m u s t  b e  c lear  a n d  c o n v i n c i n g .  Norman S u p r a .  

C o n s e n t  t o  s e a r c h  may b e  g i v e n  by  a t h i r d  p a r t y  i f  

t h a t  t h i r d  p a r t y  i s  a c o - o c c u p a n t  a n d  p o s s e s s e s  common 

a u t h o r i t y  o f  access a n d  r i g h t  o f  c o n t r o l  t o  t h e  p r e m i s e s .  

U n i t e d  S t a t e s  v .  M a t l o c k ,  94  S .  CT. 9 8 3 ,  4 1 5  U.S. 1 6 4 ,  39L. 

ED. 2d  2 4 2  ( 1 9 7 4 ) .  A D e f e n d a n t  h a s  s t a n d i n g  t o  c h a l l e n g e  

t h e  l e g a l i t y  o f  a s e a r c h  o f  h i s  r e s i d e n c e  e v e n  t h o u g h  

c o n s e n t  t o  t h e  s e a r c h  may h a v e  b e e n  g i v e n  by  a  c o - o c c u p a n t  

o f  t h e  p r e m i s e s .  Bumper v .  N o r t h  C a r o l i n a ,  8 8  S .  CT. 1 7 8 8 ,  

3 9 1  U.S. 5 4 3  ( 1 9 6 8 ) .  T h e  D e f e n d a n t  h a s  s t a n d i n g  e v e n  i f  h e  

h a s  n o  o w n e r s h i p  i n t e r e s t  i n  t h e  p r e m i s e s  a n d  t h e  p a r t y  

g i v i n g  c o n s e n t  i s  t h e  o w n e r .  I d ;  U n i t e d  S t a t e s  v.  L y o n s ,  - 
7 0 6  F .  2d 3 2 1  (D.C. C i r .  1 9 8 3 ) ;  S t a t e  v.  Brown, 4 0 8  S o .  2d .  

8 4 6  ( 2 d  DCA 1 9 8 2 ) ;  W a l k e r  v .  S t a t e ,  4 3 3  So .  2 d .  6 4 4  ( 2 d  DCA 

1 9 8 3 ) .  

I n  t h e  i n s t a n t  c a s e ,  t h e  T r i a l  C o u r t  h e l d  t h a t  M r .  

G r o s s m a n  d i d  n o t  h a v e  s t a n d i n g  t o  c h a l l e n g e  t h e  w a r r a n t l e s s  

s e a r c h  o f  h i s  r e s i d e n c e  o r  h i s  c a r  b e c a u s e  h i s  m o t h e r  h a d  



c o n s e n t e d  t o  t h e  s e a r c h .  I t  i s  c l e a r ,  however,  t h a t  t h e  

f a c t  t h a t  a  co -occupan t  o f  a  D e f e n d a n t ' s  p r e m i s e s  may h a v e  

c o n s e n t e d  t o  a  s e a r c h  d o e s  n o t  d e p r i v e  t h e  D e f e n d a n t  o f  h i s  

s t a n d i n g  t o  c h a l l e n g e  t h e  s e a r c h .  Lyons,  Brown, - Walker .  I n  

t h e  i n s t a n t  c a s e  t h e  e v i d e n c e  e s t a b l i s h e d  t h a t  M r .  Grossman 

was l i v i n g  i n  h i s  own s e p a r a t e  bedroom and  t h a t  t h i s  was h i s  

r e s i d e n c e  f o r  a l l  p u r p o s e s .  H e  was t h e  s o l e  owner o f  t h e  

c a r  and  t h e  o n l y  p e r s o n  w i t h  a c c e s s  t o  i t .  T h e r e f o r e ,  

c l e a r l y  M r .  Grossman had  a  r e a s o n a b l e  e x p e c t a t i o n  o f  p r i v a c y  

i n  t h e  p r e m i s e s  and i n  t h e  c a r .  S t a t e  v. Brown, 408 So. 

2d. ,  846 (2d  DCA 1 9 8 2 )  . The T r i a l  C o u r t  e r r e d  i n  f i n d i n g  

t h a t  M r .  Grossman d i d  n o t  h a v e  s t a n d i n g  t o  c h a l l e n g e  t h e  

v a l i d i t y  o f  t h e  s e a r c h  i n  t h e  i n s t a n t  c a s e .  

F u r t h e r m o r e ,  n o t  o n l y  d i d  M r .  Grossman h a v e  

s t a n d i n g  t o  c h a l l e n g e  t h e  s e a r c h e s ,  b u t  t h e  e v i d e n c e  

e s t a b l i s h e d  t h a t  t h e  s e a r c h  was a  v i o l a t i o n  o f  h i s  F o u r t h  

Amendment r i g h t s .  The a u t h o r i t y  o f  t h e  co -occupan t  o f  t h e  

p r e m i s e s  t o  c o n s e n t  t o  a  s e a r c h  d e p e n d s  on w h e t h e r  o r  n o t  

t h e  co -occupan t  h a s  common a u t h o r i t y  o v e r  t h e  p r e m i s e s  and  

a c c e s s  o r  c o n t r o l  o f  t h e  p r e m i s e s  f o r  most  p u r p o s e s .  

Donovan v. A.A.  B e i r o  C o n s t r u c t i o n  Company I n c o r p o r a t e d ,  746 

F. 2d 894  (D.C.  C i r .  1 9 8 4 ) ,  c i t i n g  U n i t e d  S t a t e s  v. Ma t lock ,  

94 S .  CT. 988,  415  U.S. 1 6 4 ,  39L. ED. 2d 242 ( 1 9 7 4 ) ;  u n i t e d  

S t a t e s  v. Lyons,  706 F .  2d . ,  321  (D.C.  C i r .  1983 )  e v e n  

though  t h e  co -occupan t  may h a v e  a u t h o r i t y  t o  c o n s e n t  t o  a  



g e n e r a l  s e a r c h  o f  t h e  common a r e a s  o f  t h e  p r e m i s e s ,  t h a t  

c o n s e n t  d o e s  n o t  n e c e s s a r i l y  e x t e n d  t o  e v e r y  p l a c e  on  t h e  

p r e m i s e s .  Donovan, S u p r a .  U n i t e d  S t a t e s  v. G i l l e y ,  608  F. 

SUPP. 1 0 6 5  (D.C. G e o r g i a  1 9 8 5 ) ;  U n i t e d  S t a t e s  v .  B u t l e r ,  495  

F. SUPP. 6 7 9  ( E a s t e r n  D i s t r i c t  o f  A r k a n s a s  1 9 8 0 ) ;  W a l k e r  v.  

S t a t e ,  4 3 3  So. 2 d . ,  644 ( 2 d  DCA 1 9 8 3 ) ;  S t a t e  v.  Brown, 408 

So. 2d . ,  846  ( F l a .  2d DCA 1 9 8 2 ) .  R a t h e r ,  t h e  c o - o c c u p a n t s  

a u t h o r i t y  t o  g i v e  c o n s e n t  t o  t h e  s e a r c h  d e p e n d s  upon w h e t h e r  

o r  n o t  h e  h a s  common a c c e s s  t o  o r  c o n t r o l  o v e r  t h e  a r e a s  t o  

b e  s e a r c h e d  s u c h  t h a t  t h e  D e f e n d a n t  h a s  n o  e x p e c t a t i o n  o f  

p r i v a c y  i n  t h o s e  a r e a s .  U n i t e d  S t a t e s  v.  G i l l e y ,  U n i t e d  

S t a t e s  v. B u t l e r ,  Walker  v.  S t a t e ,  S t a t e  v.  Brown. A 

p e r s o n ' s  e x p e c t a t i o n s  o f  p r i v a c y  i n  a  p a r t i c u l a r  a r e a  w i l l  

b e  r e c o g n i z e d  a s  l e g i t i m a t e  i f  t h a t  p e r s o n  h a s  e x h i b i t e d  a n  

a c t u a l  s u b j e c t i v e  e x p e c t a t i o n  o f  p r i v a c y  and  s u c h  

e x p e c t a t i o n  i s  o n e  t h a t  s o c i e t y  r e c o g n i z e s  a s  r e a s o n a b l e .  

Norman v.  S t a t e ,  379 So.  2 d . ,  643  ( 1 9 8 0 ) .  u n i t e d  S t a t e s  v .  

S a l v u c c i ,  448  U.S. 8 3 ,  1 0 0  S .  CT. 2547 ,  6 5 ~ .  ED. 2d  6 1 9  

( 1 9 8 0 ) .  

I n  Wa lke r ,  t h e  D e f e n d a n t  was  t h e  s o l e  o c c u p a n t  o f  

a  s e p a r a t e  bedroom o f  a  home w h i c h  h e  o c c u p i e d  w i t h  a n o t h e r  

r e s i d e n t  and was  t h e  o n l y  p e r s o n  a u t h o r i z e d  t o  u s e  t h e  

room. T h e r e f o r e ,  h e  h a d  a  r e a s o n a b l e  e x p e c t a t i o n  i n  t h e  

p r e m i s e s  and  t h e  c o - o c c u p a n t  o f  t h e  h o u s e  had  no  a u t h o r i t y  

t o  c o n s e n t  t o  a  s e a r c h  o f  t h e  room. I d .  I n  t h e  i n s t a n t  - 



case, the evidence at the suppression hearing established 

that Mr. Grossman did indeed have a subjective expectation 

of privacy in his bedroom and that that expectation was one 

which would be generally accepted as reasonable by society 

in general. Therefore, the Trial Court erred in refusing to 

supress the items taken from his bedroom. 

Even more certainly, Mr. Grossman had a reasonable 

expectation of privacy in his car which was his exclusive 

property. Under the cases cited above, Mrs. Grossman 

clearly did not have authority to consent to the search of 

Mr. Grossman's car as it was not her property, and she did 

not have control of or access to the car. Therefore, the 

Trial Court also erred in denying Mr. Grossman's Motion to 

Suppress the evidence found in his car. 

ARGUMENT I11 

The death penalty imposed on Mr. 
Grossman was invalid and a violation of 
the 8th amendment where the State 
repeatedly made statements to the jury 
to the effect that the jury was not the 
one who imposed sentence and that the 
ultimate responsibility for deciding 
whether or not to impose the death 
penalty was that of the judge, thereby 
minimizing the importance of the jury in 
making its recommendation of death or 
life, and where the Trial Court refused 
to give an instruction requested by Mr. 
Grossman to the effect that the jurys 
recommendation of life or death would be 
given great weight in the Court's 
ultimate decision as to whether or not 
to impose the death penalty. 



The United States Supreme Court has unequivocally 

found that it is a violation of the 8th amendment of the 

Constitution to rest a death sentence on a determination 

made by a jury who has been led to believe that the 

responsibility for deciding whether or not the death penalty 

is appropriate rests elsewhere. Caldwell v. Mississippi, 37 

Cr. L. 3089 (1985) . The Court reasoned that the underlying 

premise of the Supreme Court's line of cases dealing with 

capital sentencing, was that "capital sentencers would view 

their task as the serious one of determining whether a 

specific human being should die at the hands of the state". 

Id, 37 Cr. L. at 3091. It is only the Court's belief in the - 
assumption that a sentencing jury treats its power to 

determine the appropriateness of death as a "awesome 

responsibility1' which has allowed the Court to hold that the 

sentencing jury's discretion in this matter is consistent 

with the 8th amendment's "need for reliability in the 

determination that death is the appropriate punishment in a 

specific case". Id, quoting Woodson v. North Carolina, 428 

U.S., at 305. 

In the context of capital sentencing proceedings, 

there is a high potential for substantial unreliability as 

well as bias in favor of the death sentence when the jury is 

induced by the State to believe that it may shift its 

responsibility. - Id. The jury might be receptive to the 



i d e a  t h a t  t h e  j u r y  c a n  more f r e e l y  e r r  b e c a u s e  t h a t  e r r o r  

m i g h t  b e  c o r r e c t e d  by someone else. - I d .  A l so ,  a t  l e a s t  

some o f  t h e  j u r o r s  may assume t h a t  t h e  J u d g e  w i l l  o n l y  b e  

r e v i e w i n g  t h e  d e a t h  p e n a l t y  and n o t  a  recommendat ion of  l i f e  

impr isonment ,  and m i g h t  impose a  d e a t h  s e n t e n c e  o u t  o f  a  

d e s i r e  t o  a v o i d  r e s p o n s i b i l i t y  f o r  t h e  d e c i s i o n .  - I d .  

C l e a r l y ,  t h e  s e n t e n c e  t h a t  would r e s u l t  f rom s u c h  a  

p r o c e e d i n g  would n o t  t r u l y  r e p r e s e n t  a  f i n d i n g  by t h e  j u r y  

t h a t  t h e  S t a t e  had d e m o n s t r a t e d  t h a t  t h e  d e a t h  p e n a l t y  was 

a p p r o p r i a t e .  Id. F u r t h e r m o r e ,  b e c a u s e  j u r o r s  i n  a  c a p i t a l  

c a s e  a r e  p l a c e d  i n  a n  e x t r e m e l y  u n c o m f o r t a b l e  s i t u a t i o n  and  

must  make a  g r a v e  and d i f f i c u l t  c h o i c e ,  t h e  mere s u g g e s t i o n  

t h a t  r e s p o n s i b i l i t y  f o r  t h e  u l t i m a t e  d e c i s i o n  a s  t o  d e a t h  

rests  w i t h  o t h e r s ,  c r e a t e s  an  u n a c c e p t a b l e  d a n g e r  t h a t  t h e  

j u r y  w i l l  m in imize  t h e  i m p o r t a n c e  o f  i t s  r o l e .  - I d ,  

I n  t h e  i n s t a n t  c a s e ,  whenever a  j u r y  e x p r e s s e d  any  

d o u b t s  r e g a r d i n g  t h e  d e a t h  p e n a l t y ,  t h e  S t a t e  a s s e r t e d  t h a t  

t h e  j u r o r s  d i d  n o t  have  t h e  u l t i m a t e  r e s p o n s i b i l i t y  f o r  

p a s s i n g  s e n t e n c e  on  t h e  D e f e n d a n t s  and  t h a t  t h e  f i n a l  

d e c i s i o n  rests w i t h  t h e  Judge ,  (R1346,1442,1449,1513) ,  

Al though p e r h a p s  t e c h n i c a l l y  a n  a c c u r a t e  s t a t e m e n t  o f  t h e  

law i n  F l o r i d a ,  t h e  c o n t e x t  and  manner i n  which t h e  

s t a t e m e n t s  were made c l e a r l y  t e n d e d  t o  s u g g e s t  t o  t h e  j u r y  

t h a t  t h e i r  recommendat ion o f  d e a t h  o r  l i f e  was n o t  r e a l l y  

i m p o r t a n t  and  t h a t  t h e  r e a l  r e s p o n s i b i l i t y  r e s t e d  w i t h  t h e  



Judge. These statements were fundamentally inaccurate 

because they misled the jury as to their role. The 

statements also were not an expression of any arguably valid 

sentencing consideration. The fact that the judge may be 

the one who ultimately actually sentences the defendant, is 

no valid reason for a jury to return a death sentence if it 

might not otherwise. It is simply irrelevant to determining 

the appropriate sentence. The prejudice to Mr. Grossman 

which resulted from the statements by the Prosecutor was 

compounded by the Trial court's refusal to give a jury 

instruction reminding the jury of the gravity of the 

decision and the weight to be given to their 

recommendation. Therefore, although the state's statements 

may have been technically correct when viewed by a judge or 

attorney who is familiar with the law, they were clearly 

misleading in the implication that the recommendation of the 

jury is simply not all that important. 

As pointed out in Caldwell, capital punishment has 

been found to be constitutional only because of the 

underlying assumption that capital juries and judges would 

approach their task with the most profound seriousness and 

gravity. Anything which tends to undermine the jury's 

perception of the importance of its role in recommending the 

death penalty is unconstitutional and the death penalty 

returned by such a jury is a violation of the 8th 



amendment. In the instant case, as the jury was led to 

believe that their role was less important than it actually 

is, their recommendation of death against Mr. Grossman was 

invalid. The death penalty imposed on Mr. Grossman should, 

therefore, be reversed. 

ARGUMENT IV 

The Trial Court's denial of Mr. 
Grossman's Motion to Continue the Trial 
because his attorney was involved in a 
Federal Trial which was expected to last 
about a month and lasted six months, 
and because Mr. Grossman' s attorney had 
discovered only days before the Trial 
that there was an additional witness 
previously unknown to him who was 
allegedly present during an alleged 
confession made by Mr. Grossman, 
prevented Mr. Grossman's attorney from 
preparing a competent and effective 
defense, particularly as to the penalty 
phase of the Trial. 

A criminal defendant has the right to assistance 

of counsel whose performance meets at least a minimum level 

of effectiveness. Kimbrough v. State, 352 So. 2d., 925 (1st 

DCA 1977). An opportunity for adequate preparation is an 

absolute pre-requisite if a defendant's attorney is to 

fulfill his responsibility of insuring that all available 

defenses are raised on behalf of the Defendant. Id. For - 
example, it was an abuse of discretion for a Trial Court to 

deny a Defendant's Motion for Continuance where the 

Defendant's Counsel did not find out until four days before 

trial about hypnotically induced recall testimony and did 



n o t  h a v e  t h e  o p p o r t u n i t y  t o  depose  t h e  h y p n o t i s t  u n t i l  t h e  

day  b e f o r e  t r i a l .  Brown v. S t a t e ,  426 So. 2d 76 (1st DCA 

1 9 8 3 ) .  The D e f e n s e  was a l s o  p r e v e n t e d  by t h e  d e n i a l  o f  

c o n t i n u a n c e  from o b t a i n i n g  w i t n e s s e s  t o  t e s t i f y  i n  

o p p o s i t i o n  t o  t h e  h y p n o s i s  p r o c e s s  used  by t h e  S t a t e .  - I d .  

I n h e r e n t  i n  t h e  r i g h t  t o  c o u n s e l  i s  an  a d e q u a t e  o p p o r t u n i t y  

t o  i n v e s t i g a t e  and p r e p a r e  any a p p l i c a b l e  d e f e n s e s .  - I d .  

L ikewise ,  Anderson v.  S t a t e ,  314 So. 2d . ,  8 0 3  ( 3 r d  DCA 1975)  

[where t h e  d e f e n s e  was a b l e  t o  depose  a  key  p r o s e c u t i o n  

w i t n e s s  o n l y  t h e  d a y  b e f o r e  t r i a l ,  i t  was a n  a b u s e  o f  

d i s c r e t i o n  f o r  t h e  T r i a l  C o u r t  t o  deny t h e  D e f e n s e  r e q u e s t  

f o r  c o n t i n u a n c e  t o  s e c u r e  r e b u t t a l  w i t n e s s e s ] .  

I n  t h e  i n s t a n t  c a s e ,  a s  i n  Brown and Anderson,  Mr. 

Grossman 's  a t t o r n e y  was p r e v e n t e d  from p r e p a r i n g  a n  a d e q u a t e  

d e f e n s e  b e c a u s e  h e  was u n a b l e  t o  depose  C h a r l e s  B r e w e r  u n t i l  

r i g h t  b e f o r e  t h e  t r i a l ,  and d u r i n g  t h a t  d e p o s i t i o n  h e  

d i s c o v e r e d  t h a t  t h e r e  was a n o t h e r  w i t n e s s  p r e s e n t  d u r i n g  M r .  

Grossman 's  a l l e g e d  c o n f e s s i o n s  t o  Mr. Brewer,  which w i t n e s s  

had n e v e r  been  l i s t e d  o r  made known t o  t h e  Defense  by t h e  

S t a t e .  Because  t h a t  w i t n e s s ,  Don Smi th ,  was now o u t  o f  

S t a t e ,  h a v i n g  been  r e l e a s e d  from c u s t o d y ,  i t  was i m p o s s i b l e  

f o r  t h e  Defense  t o  c o n t a c t  Mr. Smith,  d e p o s e  him, and b r i n g  

him back t o  F l o r i d a  i n  t i m e  f o r  T r i a l .  When c o n t a c t e d  by 

M r .  G rossman ' s  a t t o r n e y  t h e  n i g h t  b e f o r e  t r i a l ,  M r .  Smith 

s t a t e d  t h a t  t h e  a l l e g e d  c o n v e r s a t i o n s  w i t h  M r .  B r e w e r  n e v e r  



took place. As Mr. Smith's testimony could have been 

crucial in impeaching the testimony of Mr. Brewer, it was 

impossible for Mr. Grossman's attorney to prepare a thorough 

and adequate defense in the absence of an opportunity to 

depose Mr. Smith and obtain his testimony. 

Furthermore, Mr. Grossman was also denied the 

opportunity to prepare an adequate defense as to the penalty 

phase of his Trial. In his Motion for Continuance, Mr. 

Grossman's attorney asserted that, because the Federal Trial 

in which he had been involved prior to Mr. Grossman's trial 

lasted six months instead of the 1 month which he had been 

led to expect, he had been unable to adequately investigate 

and secure the presence of out of state witnesses who would 

testify on Mr. Grossman's behalf during the penalty phase of 

the Trial. As in Brown, supra, Kimbrough, supra, and 

Anderson, supra, it was an abusive of discretion in the 

instant case for the Trial Court to deny the Motion for 

Continuance and effectively deny Mr. Grossman an opportunity 

to obtain essential character witnesses and prepare his 

defense for the penalty phase of the case. 

Both the failure to obtain Mr. Smith as a witness 

and to adequately prepare for the penalty phase of the Trial 

was extremely prejudicial to Mr. Grossman. The statements 

which Mr. Grossman made to Mr. Brewer were the only 

statements specifically attributable to Mr. Grossman alone 



The o t h e r  o u t  o f  c o u r t  s t a t e m e n t s  e n t e r e d  i n t o  e v i d e n c e  were 

made e i t h e r  by M r .  T a y l o r  a l o n e  o r  j o i n t l y  by M r .  Grossman 

and  M r .  T a y l o r  and  t h e  w i t n e s s e s  t e s t i f y i n g  t o  t h o s e  

s t a t e m e n t s  were u n a b l e  t o  c l e a r l y  d i s t i n g u i s h  who made which  

s t a t e m e n t s .  T h a t  p o i n t  i s  c r u c i a l  i n  two r e s p e c t s :  

1. The j u r y  was i n s t r u c t e d  t o  d i s r e g a r d  M r .  

T a y l o r ' s  h e a r s a y  s t a t e m e n t s  i n  d e t e r m i n i n g  M r .  Grossman'  s 

g u i l t ;  

2.  The S t a t e  b a s e d  i t s  a rgument  i n  o p p o s i t i o n  t o  

D e f e n d a n t ' s  Motion f o r  S e v e r a n c e  on t h e  g r o u n d s  t h a t  M r .  

Grossman ' s  and  M r .  T a y l o r ' s  c o n f e s s i o n s  were i n t e r l o c k i n g .  

O b v i o u s l y ,  t h e  j u r y  s h o u l d  n o t  have  c o n s i d e r e d  a n y  o u t  o f  

c o u r t  s t a t e m e n t s  whe re  t h e y  c o u l d  n o t  d i s t i n g u i s h  be tween  

t h e  s t a t e m e n t s  made by M r .  Grossman and  Mr. T a y l o r  i n  

d e t e r m i n i n g  M r .  G r o s s m a n ' s  g u i l t .  E q u a l l y  o b v i o u s l y ,  i f  t h e  

w i t n e s s e s  t e s t i f y i n g  t o  M r .  T a y l o r ' s  and  M r .  G ros sman ' s  o u t  

o f  c o u r t  s t a t e m e n t s  c o u l d  n o t  d i s t i n g u i s h  which  s t a t e m e n t s  

were made by whom, t h e  c o n f e s s i o n s  c o u l d  n o t  be c o n s i d e r e d  

i n t e r l o c k i n g .  T h e r e f o r e ,  t h e  f a i l u r e  t o  o b t a i n  M r .  S m i t h ' s  

t e s t i m o n y  t o  impeach t h a t  o f  M r .  B r e w e r  r e s u l t e d  i n  e x t r e m e  

p r e j u d i c e  t o  Mr. Grossman. 

The f a i l u r e  t o  p r e p a r e  a n  a d e q u a t e  d e f e n s e  f o r  t h e  

p e n a l t y  p h a s e  o f  t h i s  T r i a l  was a l s o  e x t r e m e l y  p r e j u d i c i a l  

t o  Mr. Grossman. I n d e e d ,  t h e  p r o s e c u t i o n  made a  v e r y  s t r o n g  

p o i n t  i n  c l o s i n g  a rgumen t  o f  p o i n t i n g  o u t  t h e  p a u c i t y  o f  



w i t n e s s e s  of  t h e  d e f e n s e .  The S t a t e  i m p l i e d  t h a t ,  b e c a u s e  

t h e  d e f e n s e  d i d  n o t  p r o d u c e  any c r e d i b l e  and  o b j e c t i v e  

w i t n e s s e s  who had known M r .  Grossman o v e r  a  l o n g  p e r i o d  o f  

t i m e  t o  t e s t i f y  t o  h i s  c h a r a c t e r  and background,  t h a t  s u c h  

w i t n e s s e s  must  n o t  h a v e  e x i s t e d .  Undoubtedly ,  t h a t  is  

e x a c t l y  t h e  c o n c l u s i o n  t h a t  was drawn by t h e  j u r y  i n  making 

t h e i r  recommendat ion f o r  t h e  d e a t h  p e n a l t y .  

T h e r e f o r e ,  M r .  Grossman's  c o n v i c t i o n  s h o u l d  b e  

r e v e r s e d  b e c a u s e  t h e  T r i a l  C o u r t  abused  i t s  d i s c r e t i o n  i n  

r e f u s i n g  t o  g r a n t  D e f e n d a n t ' s  Motion f o r  a  C o n t i n u a n c e  t o  

a d e q u a t e l y  p r e p a r e  h i s  Defense .  

ARGUMENT V 

The T r i a l  C o u r t  e r r e d  i n  (1) d e n y i n g  
D e f e n d a n t ' s  Motion t o  Exclude  Cameras 
f rom t h e  C o u r t  Room where  t h e  C o u r t  Room 
was u n u s u a l l y  s m a l l ,  t h e  camera was 
d i r e c t l y  i n  t h e  j u r o r s  l i n e  o f  v i s i o n  
and c l o s e  t o  them, and  t h e  camera  was 
e x t r e m e l y  o b t r u s i v e ;  and  ( 2 )  r e l e a s i n g  
t o  t h e  p r e s s  a  v i d e o t a p e  o f  t h e  crime 
s c e n e  d u r i n g  t h e  c o u r s e  o f  t h e  t r i a l  
when t h e  j u r y  was n o t  s e q u e s t e r e d .  

A 1  though t h e  F l o r i d a  Supreme C o u r t  h a s  h e l d  t h a t  

t e l e v i s i o n  cameras  may b e  p e r m i t t e d  i n  t h e  C o u r t  room d u r i n g  

t h e  c o u r s e  o f  a  t r i a l ,  t h e  C o u r t  h a s  a l s o  c a u t i o n e d  t h a t  

such  cameras  must  b e  p l a c e d  i n  l o c a t i o n s  which would n o t  

i n t e r f e r e  w i t h  o r  d i s r u p t  t h e  conduc t  of  t h e  t r i a l .  I n  re: 

P o s t  Newsweeks S t a t i o n s ,  F l o r i d a ,  I n c . ,  370  So. 2d . ,  7 6 4  



(Fla 1979). Television cameras should not be situated in 

the courtroom so that they interfere with the proceedings or 

with any of the trial participants or their activities. 

State v. Green, 395 So. 2d., 532 (Fla. 1981). Small Court 

rooms particularly may not be suitable for camera coverage. 

Id. - 
In the instant case both defendants objected to 

the placement of the television cameras in the courtroom 

because of the unusually small size of the Court room and 

the obtrusiveness of the cameras, particularly in 

relationship to the jury. Because of the closeness of the 

cameras to the jury and its placement in their direct line 

of vision, the jurors were unduly aware of the presence of 

the television camera and subjected to undue pressure 

because of the constant reminder of public scrutiny. 

Particularly in the instant case where there was a great 

deal of publicity surrounding the matter and the press 

coverage tended to be sensational, the jury was certainly 

aware of and sensitive to the pressure of public opinion. 

Therefore, the Trial Court's refusal to exclude television 

cameras from the Court Room denied Mr. Grossman a fair trial 

and his conviction should be reversed. 

Providing to the press in the middle of Trial, the 

videotape of the crime scene which was entered in evidence 

also denied Mr. Grossman a fair trial. See Sheppard 

v.Maxwel1, 86 S. Ct. 1507, 384 U.S. 333, (1966). The jurors 



were n o t  s e q u e s t e r e d  and  o n e  o r  more j u r o r s  may h a v e  s e e n  

t e l e v i s i o n  c o v e r a g e  u s i n g  t h e  v i d e o t a p e .  The accompanying 

commentary would c e r t a i n l y  c o l o r  t h e  j u r o r ' s  view o f  t h i s  

p i e c e  of e v i d e n c e  and t e n d  t o  imbue i t  w i t h  g r e a t e r  w e i g h t  

and impor t ance  t h a n  i t  would o t h e r w i s e  have  had.  Al though 

t h e  p r e s s  and p u b l i c  h a v e  a  r i g h t  t o  a c c e s s  t o  a  p u b l i c  

t r i a l ,  t h e r e  i s  n o t h i n g  which  j u s t i f i e s  o r  a u t h o r i z e s  

handing  o v e r  p i e c e s  of  e v i d e n c e  o r  t r i a l  e x h i b i t s  t o  t h e  

p r e s s  d u r i n g  t r i a l .  

ARGUEMENT VI 

The T r i a l  C o u r t  e r r e d  i n  ( A )  r e f u s i n g  t o  
i s s u e  a  Subpoena Duces Tecum f o r  O f f i c e r  
P a r k ' s  P e r s o n n e l  F i l e ,  and ( B )  i n  
a l l o w i n g  t h e  S t a t e  t o  i n t r o d u c e  e v i d e n c e  
a t  T r i a l  r e g a r d i n g  O f f i c e r  P a r k ' s  
demeanor and p r i o r  c o n d u c t  r e c o r d  o v e r  
M r .  Grossman'  s o b j e c t i o n s .  

A c r i m i n a l  d e f e n d a n t  is  e n t i t l e d  t o  a  Subpoena 

Duces T e c u m  f o r  t h e  p r o d u c t i o n  o f  m a t e r i a l  r e l e v a n t  t o  h i s  

d e f e n s e .  F l a .  R .  App. P. 3 .220  ( D ) ;  Green v. S t a t e ,  377 So. 

2d. 193  (3d DCA 1979)  . I n  t h e  i n s t a n t  c a s e ,  M r .  G r o s s m a n ' s  

Motion f o r  a  Subpoena Duces Tecum f o r  t h e  F l o r i d a  F r e s h  

Water Game and F i s h  Commission t o  produce  t h e  P e r s o n n e l  F i l e  

of  O f f i c e r  Park was d e n i e d  by t h e  T r i a l  C o u r t .  (R142,1213- 

1 2 1 6 ) .  The d e n i a l  o f  a  Subpoena Duces Tecum was p r e j u d i c i a l  

t o  M r .  Grossman i n  t h a t  h e  was p r e v e n t e d  from o b t a i n i n g  

i n f o r m a t i o n  r e g a r d i n g  p o s s i b l e  p r i o r  i n c i d e n t s  i n  which 



O f f i c e  P a r k  u n n e c e s s a r i l y  e m p l o y e d  v i o l e n c e  o r  u s e d  h e r  f i r e  

arm, w h i c h  c o u l d  h a v e  b e e n  u s e d  t o  r e b u t  t e s t i m o n y  e l i c i t e d  

by t h e  S t a t e  o v e r  M r .  G r o s s m a n ' s  o b j e c t i o n s  r e g a r d i n g  

O f f i c e r  P a r k ' s  m i l d  d e m e a n o r  o n  t h e  e v e n i n g  o f  t h e  i n c i d e n t  

a n d  h e r  g e n e r a l  e m p l o y m e n t  h i s t o r y .  (R1833 ,1901-1904)  . 
T h e r e f o r e ,  t h e  t r i a l  c o u r t  e r r e d  i n  r e f u s i n g  t o  i s s u e  a  

S u b p o e n a  D u c e s  Tecum t o  p r o d u c e  O f f i c e r  P a r k ' s  P e r s o n n e l  

F i l e .  

T h e  t r i a l  c o u r t  f u r t h e r  e r r e d  i n  p e r m i t t i n g  t h e  

S t a t e  t o  i n t r o d u c e  e v i d e n c e  i n  t e s t i m o n y  d u r i n g  t h e  t r i a l  

r e g a r d i n g  O f f i c e r  P a r k ' s  g e n e r a l  c h a r a c t e r  o v e r  M r .  

G r o s s m a n ' s  o b j e c t i o n s .  E v i d e n c e  o f  t h e  c h a r a c t e r  o r  

c h a r a c t e r  t r a i t  o f  t h e  v i c t i m  o f  a crime is  g e n e r a l l y  

i n a d m i s s i b l e .  S e c t i o n  9 0 . 4 0 4 ,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) .  T h e  

o n l y  o t h e r  e x c e p t i o n s  a r e  when a c r i m i n a l  d e f e n d a n t  p l a c e s  

t h e  c h a r a c t e r  o f  t h e  v i c t i m  i n  i s s u e  a s  p a r t  o f  h i s  

d e f e n s e .  S e c t i o n  9 0 . 4 0 4  (1) ( B )  ( 1 & 2 ) ,  F l o r i d a  S t a t u t e s  

( 1 9 8 5 ) .  T h e  t e s t i m o n y  o f  D a v i d  A l l o r  a n d  o f  L i e u t e n a n t  

G a i n o r  r e g a r d i n g  O f f i c e r  P a r k ' s  d e m e a n o r  a n d  e m p l o y m e n t  

h i s t o r y  h a d  n o  r e l e v a n c e  t o  a n y  f a c t  i n  i s s u e  i n  t h e  case. 

A s  n e i t h e r  D e f e n d a n t  e v e r  a t t e m p t e d  t o  p r e s e n t  e v i d e n c e  

r e g a r d i n g  O f f i c e r  P a r k ' s  c h a r a c t e r  o r  t o  s u g g e s t  t h a t  

O f f i c e r  P a r k  was t h e  a g g r e s s o r  i n  t h e  i n c i d e n t  l e a d i n g  t o  

t h e  s h o o t i n g ,  t h e  T r i a l  C o u r t  c l e a r l y  e r r e d  i n  o v e r r u l i n g  

M r .  G r o s s m a n ' s  o b j e c t i o n s  t o  t h e  t e s t i m o n y  o f  M r .  A l l o r  a n d  

M r .  G a i n o r  r e g a r d i n g  O f f i c e r  P a r k ' s  c h a r a c t e r .  



T h i s  t e s t i m o n y ,  which tended  t o  s u g g e s t  t h a t  

O f f i c e r  Park was a  v e r y  m i l d  mannered, n o n - a g g r e s s i v e  

i n d i v i d u a l ,  was h i g h l y  p r e j u d i c i a l  t o  M r .  Grossman, 

p a r t i c u l a r l y  a t  t h e  p e n a l t y  p h a s e  o f  t h e  T r i a l .  T h i s  

t e s t i m o n y  c o u l d  n o t  have  h e l p e d  b u t  b o l s t e r  t h e  j u r y ' s  

p e r c e p t i o n  t h a t  O f f i c e r  Park  was a  non-aggres s ive ,  

r e l a t i v e l y  weak woman a t  t h e  mercy o f  t h e  much l a r g e r  and 

more a g g r e s s i v e  D e f e n d a n t s .  T h e r e f o r e ,  t h e  T r i a l  C o u r t  

e r r e d  i n  r e f u s i n g  t o  e x c l u d e  t e s t i m o n y  r e g a r d i n g  O f f i c e r  

P a r k ' s  c h a r a c t e r  and t h a t  e r r o r  d e n i e d  M r .  Grossman a  f a i r  

T r i a l .  

ARGUMENT V I I  

The T r i a l  C o u r t  e r r e d  i n  d e n y i n g  M r .  
G rossman ' s  Motion t o  Exclude  Tes t imony 
r e g a r d i n g  t h e  a l l e g e d  p r i o r  b u r g l a r y  o f  
t h e  home o f  B r i a n  Hancock 's  p a r e n t s ,  
r e g a r d i n g  o t h e r  crimes f o r  which M r .  
Grossman had been  c o n v i c t e d  and p l a c e d  
on p r o b a t i o n ,  r e g a r d i n g  M r .  G rossman ' s  
a l l e g e d  t h r e a t s  t o  k i l l  B r i a n  Hancock, 
and r e g a r d i n g  M r .  Grossman's  a l l e g e d  
o r d e r s  t o  B r i a n  Hancock t o  bury  t h e  g u n s  
i n v o l v e d  i n  t h e  crime. 

Ev idence  o f  o t h e r  crimes i s  i n a d m i s s i b l e  when i t  

i s  r e l e v a n t  s o l e l y  t o  p r o v e  t h e  bad c h a r a c t e r  o r  c r i m i n a l  

p r o p e n s i t y  of  t h e  Defendan t .  S e c t i o n  90.404 ( 2 ) ,  F l o r i d a  

S t a t u t e s  ( 1 9 8 5 ) ;  w i l l i a m s  v. S t a t e ,  110  So. 2d. 654 ( F l a .  

1 9 5 9 ) ;  J ackson  v. S t a t e ,  451 So. 2d. 458 ( F l a .  1984)  

[ w i t n e s s ' s  t e s t i m o n y  r e g a r d i n g  a  p r i o r  o c c a s i o n  when 



defendant pointed a gun at him and boasted that he was a 

thoroughbred killer was an inadmissible reference to a prior 

crime and was sufficiently prejudicial to require reversal]; 

State v. Vazquez, 419 So. 2d. 1088 (Fla. 1982) [evidence 

regarding defendant's prior conviction was inadmissible on 

charges of murder and unlawful display of a fire arm during 

commission of a felony and required reversal of those 

convictions]; Walker v. State, 403 So. 2d., 1109 (Fla. 2d 

DCA 1981) [testimony by witnesses regarding alleged other 

crimes by defendant were improperly admitted because they 

were relevant only to the accused's character and propensity 

for crime]; Fasenmyer v. State, 383 So. 2d., 706 (Fla. 1st 

DCA 1980) [the State was not entitled to question 

defendant's accomplice about other alleged crimes; questions 

regarding whether or not the defendant and the accompliss 

stole guns during other burglaries and regarding defendant's 

threat to kill him if he went to the police were irrelevant 

to any fact in issue.] 

In the instant case, the trial court denied Mr. 

Grossman's Motion in Limine, and, over Mr. Grossman's 

objections, permitted the State to elicit testimony 

regarding Mr. Grossman's prior felony conviction for which 

he was placed on probation, regarding an alleged burglary of 

the home of Brian Hancock's parents in which several guns 

were taken, alleged threats made by Mr. Grossman against 

Brian Hancock, Mr. Taylor and Mr. Grossman's alleged orders 



t o  B r i a n  Hancock t o  d i s p o s e  o f  t h e  e v i d e n c e  a f t e r  t h e  

s h o o t i n g .  None o f  t h e s e  o t h e r  crimes were r e l e v a n t  t o  any  

f a c t s  a t  i s s u e  i n  t h e  c a s e ,  and  were i n t e n d e d  o n l y  t o  show 

M r .  Grossman ' s  bad c h a r a c t e r  and  p r o p e n s i t y  f o r  crime. 

The T r i a l  C o u r t ' s  e r r  i n  a d m i t t i n g  t e s t i m o n y  

r e g a r d i n g  o t h e r  crimes by M r .  Grossman was c l e a r l y  

p r e j u d i c i a l .  A s  p o i n t e d  o u t  by t h e  C o u r t  i n  Walker ,  S u p r a ,  

a l t h o u g h  one  i n s t a n c e  o f  t e s t i m o n y  r e g a r d i n g  a n o t h e r  crime 

by a  Defendant  may i n  i t s e l f  n o t  b e  s o  p r e j u d i c i a l  a s  t o  

r e q u i r e  r e v e r s a l ,  where  t h e r e  a r e  a  number o f  i n s t a n c e s  o f  

s u c h  t e s t i m o n y  and t h e  e f f e c t  i s  t o  f o c u s  a t t e n t i o n  on  t h e  

d e f e n d a n t ' s  c h a r a c t e r  o r  p r o p e n s i t y  f o r  crime r a t h e r  t h a n  on 

whe the r  o r  n o t  h e  commi t t ed  t h e  p a r t i c u l a r  crime i n  

q u e s t i o n ,  t h e  c u m u l a t i v e  e f f e c t  may b e  h i g h l y  p r e j u d i c i a l  

and  v i o l a t e  t h e  d e f e n d a n t ' s  r i g h t  t o  a  f a i r  t r i a l .  T h a t  i s  

e x a c t l y  what  happened  i n  t h e  i n s t a n t  c a s e .  The numerous 

i n s t a n c e s  i n  which t h e  T r i a l  C o u r t  p e r m i t t e d  t e s t i m o n y  

r e g a r d i n g  o t h e r  crimes o v e r  M r .  G ros sman ' s  o b j e c t i o n  had t h e  

c u m u l a t i v e  e f f e c t  o f  f o c u s i n g  t h e  j u r y ' s  a t t e n t i o n  on  M r .  

Grossman ' s  c h a r a c t e r  and  p r o p e n s i t y  f o r  crime r a t h e r  t h a n  on  
2 

w h e t h e r  o r  n o t  h e  was g u i l t y  o f  t h i s  p a r t i c u l a r  crime. 

T h e r e f o r e ,  M r .  G r o s s m a n ' s  c o n v i c t i o n  s h o u l d  b e  r e v e r s e d .  

2 
I t  s h o u l d  b e  n o t e d  t h a t  t h e  p r e j u d i c i a l  e f f e c t  o f  

t h i s  t e s t i m o n y  may h a v e  b e e n  p a r t i c u l a r l y  s e r i o u s  a t  t h e  
p e n a l t y  p h a s e  o f  t h e  T r i a l  whe re  t h e  j u r y  would b e  
e s p e c i a l l y  l i k e l y  t o  b e  swayed by t h e i r  p e r c e p t i o n  t h a t  M r .  
Grossnan  had a  p r o p e n s i t y  f o r  c r i m i n a l  b e h a v i o r  e v e n  though 
t h a t  i s  n o t  a n  a g g r a v a t i n g  f a c t o r  which t h e  j u r y  i s  
p e r m i t t e d  t o  c o n s i d e r  u n d e r  t h e  s t a t u t e .  



ARGUMENT V I I I  

The T r i a l  C o u r t  e r r e d  i n  a d m i t t i n g  
S t a t e ' s  e x h i b i t s  4  a n d  11 o v e r  
D e f e n d a n t ' s  o b j e c t i o n s  whe re  e x h i b i t  4  
was a  g o r y  a n d  gruesome p h o t o g r a p h  
showing a  c l o s e  u p  o f  t h e  v i c t i m  a t  t h e  
s c e n e  and  w h e r e  e x h i b i t  11 c o n t a i n e d  
a u t o p s y  p h o t o g r a p h s  a f t e r  t h e  v i c t i m s  
head  was s h a v e d  a n d  b o t h  e x h i b i t s  were 
t o t a l l y  g r a t u i t o u s  a n d  u n n e c e s s a r y  t o  
p r o v e  any  r e l e v a n t  f a c t s .  

P h o t o g r a p h s  wh ich  h a v e  p o t e n t i a l  f o r  u n d u l y  

i n f l u e n c i n g  a  j u r y  s h o u l d  b e  a d m i t t e d  o n l y  i f  t h e y  h a v e  some 

r e l e v a n c y  t o  t h e  f a c t s  a n d  i s s u e .  Reddish  v. S t a t e ,  1 6 7  So. 

2d. 858 ( F l a .  1 9 6 4 ) .  P h o t o g r a p h s  which a r e  g o r y  o r  g ruesome 

and  which  a r e  n o t  n e c e s s a r y  t o  p r o v e  f a c t s  a t  i s s u e  i n  t h e  

c a s e  s h o u l d  n o t  b e  a d m i t t e d  i n t o  e v i d e n c e ,  p a r t i c u l a r l y  

whe re  s u c h  p h o t o g r a p h s  a r e  m e r e l y  c u m u l a t i v e .  ~ e d d i s h ;  

B e a g l e s  v. S t a t e ,  273  So. 2d. 796 ( F l a .  1st DCA 1 9 7 3 ) .  I n  

t h e  i n s t a n t  c a s e ,  t h e  s t i l l  p h o t o g r a p h s  o f  O f f i c e r  Pa rk  a t  

t h e  s c e n e  o f  t h e  crime were e x t r e m e l y  g o r y  and gruesome and  

were m e r e l y  r e p e t i t i o n s  o f  s c e n e s  c o n t a i n e d  i n  a  v i d e o  t a p e  

which  was a l s o  p l a y e d  t o  t h e  j u r y .  The s t i l l  p h o t o g r a p h s  

added  a b s o l u t e l y  n o t h i n g  t o  wha t  was shown i n  t h e  v i d e o  t a p e  

a n d  t h e  o n l y  p o s s i b l e  e f f e c t  was t o  emphas i ze  t o  t h e  j u r y  

t h e  gruesome n a t u r e  o f  t h e  crime. 

P a r t i c u l a r l y  whe re  gruesome and g o r y  p h o t o g r a p h s  

a r e  o f  t h e  body a f t e r  i t  h a s  been  removed from t h e  s c e n e  o f  

t h e  crime, t h e y  s h o u l d  n o t  b e  a d m i t t e d  i n t o  e v i d e n c e .  



Reddish, Rosa v. State, 412 So. 2d. 891 (Fla. 3rd DCA 

1982) ; Beagles, Supra. For example, photographs of the 

victim's body taken after removal to the morgue, 

particularly if they were taken after an autopsy had been 

performed, are irrelevant and should be excluded from 

evidence unless there is a disputed issue regarding the 

cause of death. Reddish, supra; Beagles, supra. In the 

instant case, the cause of death had been clearly 

established by the testimony of the medical examiner and 

there was absolutely no reason to introduce into evidence 

the pictures of Officer Park after her head had been shaved 

in preparation for the autopsy. These photographs were 

extremely gruesome and distressing and were irrelevant to 

prove any facts in dispute. The effect of the trial court's 

error in admitting these photographs into evidence was 

highly inflammatory and prejudicial to the Defendant and 

denied him a fair and impartial Trial. Therefore, his 

conviction should be reversed. 

ARGUMENT IX 

The Trial Court erred in admitting into 
evidence, over Mr. Grossman' s 
objections, the sneakers and T-shirt 
found in the lake where Brian Hancock 
testified that Mr. Grossman's clothes 
had been thrown, in the absence of 
proper identification of the items. 

Authentication or identification of evidence is 

required as a condition precedent to its admissibility. 



Section 90.901, Florida Statutes (1985). In the instant 

case an Officer testified that a pair of sneakers and a T- 

Shirt, which were admitted into evidence by the State, were 

found in the lake where Brian Hancock testified that he had 

disposed of Mr. Grossman's clothing. The Officer attempted 

to identify the clothing as belonging to Mr. Grossman, but 

his identification was clearly insufficient as he had no 

first hand knowledge that the clothing did in fact belong to 

Mr. Grossman. He was not competent to identify the clothing 

as Mr. Grossman's and the Court erred in admitting the items 

on the basis of his identification. These exhibits were 

certainly prejudicial to Mr. Grossman in that they appeared 

to coroberate Brian Hancockts story. Therefore, the Trial 

Court erred in admitting the sneakers and T-shirt into 

evidence and Mr. Grossmants conviction should be reversed. 

ARGUMENT X 

The trial court erred in admitting the 
testimony of Larry Bedore regarding 
blood spatters where he was not 
adequately qualified as an expert and in 
permitting him to testify as to his 
opinion when he had made no expert 
analysis of the blood spatters at the 
scene of the crime and where his only 
observation and conclusions were those 
which could be made by an ordinary 
person using common sense. 

Opinion testimony of non-experts is inadmissible 

unless his observations cannot be accurately and adequately 



communicated i n  any o t h e r  way. S e c t i o n  90.701, F l o r i d a  

S t a t u t e s  ( 1 9 8 5 ) .  Op in ion  t e s t i m o n y  by a n  e x p e r t  i s  

a d m i s s i b l e  i f  t h a t  e x p e r t ' s  s c i e n t i f i c  t e c h n i c a l  o r  

s p e c i a l i z e d  knowledge w i l l  h e l p  t h e  j u r y  i n  u n d e r s t a n d i n g  

t h e  ev idence .  S e c t i o n  90.702, F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) .  

Op in ion  o f  a n  e x p e r t  s h o u l d  b e  e x c l u d e d  where f a c t s  

t e s t i f i e d  t o  d o  n o t  r e q u i r e  any s p e c i a l  knowledge o r  

e x p e r i e n c e  i n  o r d e r  t o  a r r i v e  a t  a  c o n c l u s i o n  o r  a r e  o f  s u c h  

a  n a t u r e  t h a t  t h e y  may b e  presumed t o  b e  w i t h i n  t h e  common 

e x p e r i e n c e  and  knowledge o f  o r d i n a r y  peop le .  M i l l s  v. 

Redwing C a r r i e r s ,  I n c ,  127  So. 2d. ,  453 ( F l a .  2d. DCA 

1 9 6 1 ) .  Where a  w i t n e s s ' s  t e s t i m o n y  c l e a r l y  e s t a b l i s h e s  t h a t  

h e  per formed no c a l c u l a t i o n s  and d e v e l o p e d  no f a c t u a l  

p r e d i c a t e  f o r  h i s  o p i n i o n ,  h i s  t e s t i m o n y  a s  a n  e x p e r t  

w i t n e s s  i s  i n a d m i s s i b l e .  Town o f  Orange  Park v .  Pope, 459 

So. 2d. 418 ( F l a .  1st DCA 1 9 8 4 ) .  

I n  t h e  i n s t a n t  c a s e ,  L a r r y  Bedore a d m i t t e d  b o t h  a t  

h i s  d e p o s i t i o n  and i n  h i s  t e s t i m o n y  a t  T r i a l  t h a t  h i s  

o b s e r v a t i o n s  and c o n c l u s i o n s  r e g a r d i n g  t h e  b lood  s p a t t e r s  a t  

t h e  s c e n e  o f  t h e  crime r e q u i r e d  no s p e c i a l  e x p e r t i s e  and  

t h a t  t h e  c o n c l u s i o n s  h e  drew were b a s e d  s t r i c t l y  on common 

s e n s e  and c o u l d  have  been  drawn by any o r d i n a r y  p e r s o n .  H e  

f u r t h e r  t e s t i f i e d  t h a t  h e  pe r fo rmed  no t e c h n i c a l  

c a l c u l a t i o n s  o r  a n a l y s i s  o f  t h e  b l o o d  s p a t t e r s .  T h e r e f o r e ,  



t h e  T r i a l  C o u r t  c l e a r l y  e r r e d  i n  p e r m i t t i n g  him t o  t e s t i f y  

a s  a n  e x p e r t  t o  h i s  o p i n i o n  t h a t  O f f i c e r  P a r k ' s  h e a d  w a s  

i n s i d e  t h e  c a r  a t  t h e  t i m e  s h e  was s h o t .  T h i s  e v i d e n c e  w a s  

c e r t a i n l y  p r e j u d i c i a l  t o  Mr. Grossman  i n  t h a t  i t  w a s  

e s s e n t i a l  i n  e s t a b l i s h i n g  h i s  e n t r y  i n t o  t h e  v e h i c l e .  M r .  

G r o s s m a n ' s  e n t r y  i n t o  t h e  v e h i c l e  w a s  a n  e s s e n t i a l  f a c t  i n  

e s t a b l i s h i n g  a  b u r g l a r y  f o r  t h e  p u r p o s e  b o t h  o f  f e l o n y  

m u r d e r  a n d  a l s o  a t  t h e  p e n a l t y  p h a s e  a s  a n  a g g r a v a t i n g  

f a c t o r .  

ARGUMENT XI 

The  t r i a l  c o u r t  e r r e d  i n  g i v i n g  j u r y  
i n s t r u c t i o n s  r e g a r d i n g  b u r g l a r y ,  
r o b b e r y ,  a n d  e s c a p e  a s  p a r t  o f  t h e  
f e l o n y  m u r d e r  i n s t r u c t i o n s ,  o v e r  
D e f e n d a n t ' s  o b j e c t i o n s ,  w h e r e  t h e r e  w a s  
no e v i d e n c e  t h a t  e i t h e r  D e f e n d a n t  h a d  
c o m m i t t e d  b u r g l a r y ,  r o b b e r y ,  o r  e s c a p e .  

S e c t i o n  782.04,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) ,  p r o v i d e s  

t h a t  a  h o m i c i d e  w h i c h  i s  c o m m i t t e d  by a n y  p e r s o n  e n g a g e d  i n  

r o b b e r y ,  b u r g l a r y ,  o r  e s c a p e  is f i r s t  d e g r e e  m u r d e r .  A 

d e f e n d a n t  may be c h a r g e d  w i t h  e s c a p e  p u r s u a n t  t o  S e c t i o n  

944 .40 ,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) ,  i f  h e  h a s  b e e n  p l a c e d  u n d e r  

a r r e s t  a n d  i s  i n  t h e  l a w f u l  c u s t o d y  o f  a l a w  e n f o r c e m e n t  

o f f i c e r  and  t h e n  c o n s c i o u s l y  a n d  i n t e n t i o n a l l y  l e a v e s  t h e  

" e s t a b l i s h e d  a r e a  o f  s u c h  c u s t o d y " .  S t a t e  v. Ramsey, 475  

So. 2d .  6 7 1  ( F l a  1 9 8 5 ) .  I n  t h e  i n s t a n t  case, however ,  t h e r e  

w a s  n o  e v i d e n c e  t h a t  M r .  Grossman  h a d  a c t u a l l y  b e e n  a r r e s t e d  



or taken into custody at the time of his confrontation with 

Officer Park. Therefore, there was no evidence that the 

shooting occurred during an escape. 

There also is no evidence that the shooting 

occurred during a burglary or robbery. Robbery is the 

taking of money or other property which may be the subject 

of larceny [theft] from the person or custody of another by 

force, violence, assault or putting in fear. Section 

812.13, Florida Statutes (1985). Theft is knowingly 

obtaining or using or endeavoring to obtain or use with the 

intent to deprive another person of the property or 

appropriate the property to his own use. Section 812.014, 

Florida Statutes (1985). Specific intent to deprive the 

owner of a piece of property is an essential element of the 

crime of robbery. Bell v. State, 394 So. 2d 979 (Fla 

1981). In the instant case, there was clearly no specific 

intent on the part of either Defendant to deprive Officer 

Park of any property. The gun was taken in the course of 

the struggle after Officer Park had shot at Mr. Taylor, in 

order to prevent her from using it again. It is simply 

ludicrous to characterize this act as robbery. 

Burglary is defined as entering or remaining in a 

structure or conveyance with the intent to commit an offense 

therein. Section 810.02, Florida Statutes (1985). The 

State must prove that the Defendant entered the structure or 



c o n v e y a n c e  and  t h a t  t h e  D e f e n d a n t  h a d  a  s p e c i f i c  i n t e n t  t o  

commit some o f f e n s e .  K r a t h y  v .  S t a t e ,  406  So.  2d . ,  5 3  (1st 

DCA 1 9 8 1 ) ;  R o z i e r  v .  S t a t e ,  402  So. 2d . ,  539  ( F l a  5 t h  DCA 

1 9 8 1 ) .  I n  t h e  i n s t a n t  c a s e ,  t h e  S t a t e  f a i l e d  t o  p r o v e  t h a t  

Mr. Grossman was a c t u a l l y  i n s i d e  O f f i c e r  P a r k ' s  v e h i c l e .  

S e c o n d l y ,  t h e  e v i d e n c e  i n d i c a t e d  t h a t ,  e v e n  i f  h e  were a t  

some p o i n t  i n s i d e  t h e  v e h i c l e ,  h e  h a d  no  i n t e n t  t o  commit a n  

o f f e n s e .  C l e a r l y ,  i f  any  p o r t i o n  o f  Mr. G r o s s m a n ' s  body 

e n t e r e d  O f f i c e r  P a r k ' s  v e h i c l e  d u r i n g  t h e  s t r u g g l e  i t  was 

c o m p l e t e l y  a c c i d e n t a l  and  u n i n t e n t i o n a l  and  c a n n o t  b e  

c o n s i d e r e d  b u r g l a r y .  

I t  i s  c l e a r  t h a t  t h e  S t a t e  i n  t h i s  c a s e  a t t e m p t e d  

t o  m a n i p u l a t e  t h e  f e l o n y  m u r d e r  s t a t u t e  t o  c o v e r  t h e  

s i t u a t i o n ,  b u t  t h a t  t h e  f e l o n y  m u r d e r  s t a t u t e  was o b v i o u s l y  

n e v e r  i n t e n d e d  t o  a p p l y  t o  c i r c u m s t a n c e s  s u c h  a s  t h o s e  i n  

t h e  i n s t a n t  c a s e .  A s  t h e r e  was  n o  e v i d e n c e  o f  e s s e n t i a l  

e l e m e n t s  o f  r o b b e r y ,  b u r g l a r y  o r  e s c a p e  a s  d e f i n e d  by 

S t a t u t e ,  t h e  T r i a l  C o u r t  e r r e d  i n  g i v i n g  t h e  j u r y  

i n s t r u c t i o n  on f e l o n y  murde r .  The  i n s t r u c t i o n  was c l e a r l y  

p r e j u d i c i a l  t o  M r .  Grossman a s  t h e  j u r y  r e t u r n e d  a  v e r d i c t  

o f  f i r s t  d e g r e e  murde r .  T h e r e f  o r e ,  M r .  G r o s s m a n ' s  

c o n v i c t i o n  s h o u l d  be r e v e r s e d .  

ARGUMENT X I 1  

T h e r e  was i n s u f f i c i e n t  e v i d e n c e  i n  t h e  
i n s t a n t  c a s e  t o  s u p p o r t  a  c o n v i c t i o n  f o r  
f i r s t  d e g r e e  murde r .  



Appellant will not repeat the preceding discussion 

regarding the elements of felony murder. As was discussed 

in the preceding issue there was insufficient evidence in 

this case to make out a prima facie case of felony murder. 

There was also insufficient evidence of 

premeditation. All the evidence established that the 

incident happened in a matter of a few seconds as a result 

of panic on the part of the Defendants. There was 

absolutely no evidence that Mr. Grossman intended to kill 

Officer Park. Rather, his only intention was to get away 

from her and, after she had pulled out her gun and shot at 

Mr. Taylor, to disarm her. Although, of course, it is 

unnecessary in order to find premeditated murder that the 

Defendant have actually plotted and planned over a period of 

time to commit the crime, never the less, it is necessary 

that the crime had been committed "from a premeditated 

design to effect the death of the person killed". Section 

782.04 (1) (A), Florida Statutes (1985). In the instant 

case, there was simply no evidence to support a finding that 

Mr. Grossman shot Officer Park with any such "premeditated 

design". 

As there was no evidence to support a finding of 

either premeditation or any of the offenses which would 

support a finding of felony murder, the verdict was 

unsupported by the evidence and should be reversed. 



ARGUMENT XI I I 

The T r i a l  C o u r t  e r r e d  i n  r e f u s i n g  t o  
g i v e  D e f e n d a n t ' s  r e q u e s t e d  j u r y  
i n s t r u c t i o n  t h a t  t h e  t e s t i m o n y  o f  a n  
accompl i ce  s h o u l d  b e  r e c e i v e d  by t h e  
j u r y  w i t h  g r e a t  c a u t i o n .  

When a  v i t a l  p o r t i o n  o f  t h e  S t a t e ' s  c a s e  rests on 

t h e  t e s t i m o n y  o f  an  accompl i ce ,  i t  i s  r e v e r s i b l e  e r r o r  f o r  

t h e  T r i a l  C o u r t  t o  r e f u s e  t o  g i v e  a  D e f e n d a n t ' s  r e q u e s t e d  

j u r y  i n s t r u c t i o n  t h a t  t h e  t e s t i m o n y  o f  t h e  accompl i ce  s h o u l d  

b e  r e c e i v e d  by t h e  j u r y  w i t h  g r e a t  c a u t i o n .  U n i t e d  S t a t e s  

v. Beard ,  761  F .  2d., 1477 ( 1 1 t h  C i r .  1 9 8 5 ) ;  P a d g e t t  v. 

S t a t e ,  53  So. 2d. ,  106  ( F l a .  1 9 5 1 ) ;  Varnum v. S t a t e ,  188  So. 

346 ( F l a .  1939)  . I n  t h e  i n s t a n t  c a s e ,  a  v i t a l  p o r t i o n  o f  

t h e  S t a t e ' s  c a s e  f o r  f i r s t  d e g r e e  murder  r e s t e d  on t h e  

t e s t i m o n y  a t  t r i a l  o f  B r i a n  Hancock and on t h e  t e s t i m o n y  o f  

B r  i a n  Hancock, B r i a n  A l l e n ,  and  O f f i c e r  Desmar is  r e g a r d i n g  

o u t  o f  C o u r t  s t a t e m e n t s  made t o  them by Co-Defendant 

T a y l o r .  B r i a n  Hancock was a n  a c c o m p l i c e  t o  t h e  crime 

b e c a u s e  h e  a s s i s t e d  t h e  D e f e n d a n t s  i n  d i s p o s i n g  o f  t h e  

e v i d e n c e  o f  t h e  crime and i n  a v o i d i n g  d i s c o v e r y .  

Fu r the rmore ,  a l t h o u g h  Mr. T a y l o r  d i d  n o t  t e s t i f y  

a t  T r i a l ,  i t  was h i s  o u t  o f  C o u r t  s t a t e m e n t s  t o  t h i r d  

p a r t i e s  which p r o v i d e d  t h e  o n l y  e v i d e n c e  t h a t  M r .  Grossman 

was a c t u a l l y  t h e  p e r s o n  who p u l l e d  t h e  t r i g g e r .  The 

e v i d e n c e  r e g a r d i n g  how t h e  crime a c t u a l l y  o c c u r r e d  and who 



was responsible for what actions, on the basis of which the 

State attempted to prove first degree murder against Mr. 

Grossman, came from Mr. Taylor. Mr. ~aylor was obviously an 

accomplice in the crime as he participated in and assisted 

Mr. Grossman at the time of the shooting. 

The failure to give the requested jury instruction 

was clearly prejudicial given the fact that the testimony or 

evidence suggesting that Mr. Grossman was the one who 

actually pulled the trigger and the evidence on which the 

State based its claim of premeditated or felony murder 

derived from the testimony or statements of these two 

accomplices. Therefore, the Trial Court erred in refusing 

to give the cautionary jury instruction regarding accomplice 

testimony when requested by the Defendant, and Mr. 

Grossman's conviction should be reversed. 

ARGUMENT XIV 

The Trial Court erred in denying Mr. 
Grossman's Motion for Special Penalty 
Phase Jury Instructions. 

The Florida Supreme Court has held that a jury 

instruction defining the mitigating circumstances listed in 

Section 921.141, Florida Statutes (1985) must be given. 

Cooper v. State, 336 So. 2d., 1133 (Fla. 1976). The United 

States Supreme Court has also held that in order for a 

State's application of capital punishment to be 



Constitutional, the law must be applied in a manner that 

avoids arbitrary and capricious infliction of the death 

penalty, and, therefore, standardless sentencing discretion 

on the part of the jury must be avoided. Godfry v. Georgia, 

100 S. CT. 1759, U. S. I 

L. ED. 2d. (1980). The jury's 

discretion must be guided by clear and objective standards 

which make rationally reviewable the sentencing process in 

death cases. Id. - 

Mr. Grossman requested a jury instruction to the 

effect that the jury's advisory recommendation regarding the 

death penalty is entitled to great weight; the jury's 

recommendation of death or life imprisonment is entitled to 

great weight. Stone v. State, 378 So. 2d. 765 (Fla 1979); 

Tedder v. State, 322 So. 2d. 908 (Fla 1975). In fact, an 

essential premise in finding that the death penalty is 

Constitutional and not a violation of the Eighth Amendment, 

is that the jury recognize the importance of their 

responsibility in recommending life or death in a capital 

punishment case. Caldwell v. Mi ssissippi, supra. 

In the instant case, where the State had 

repeatedly suggested to the jury that the responsibility for 

the death sentence actually rested with the Judge, not the 

jury, the trial court's failure to give the instruction that 

the juries recommendation, although advisory, was entitled 



t o  g r e a t  w e i g h t ,  was a  v i o l a t i o n  o f  t h e  E i g h t h  Amendment and 

r e q u i r e s  r e v e r s a l  of  t h e  d e a t h  s e n t e n c e  imposed on M r .  

Grossman. 

M r .  Grossman was a l s o  e n t i t l e d  t o  have  i n c l u d e d  i n  

t h e  j u r y  i n s t r u c t i o n s  h i s  r e q u e s t e d  i n s t r u c t i o n  number 2,  

which  s t a t e d  t h a t  t h e  d e a t h  p e n a l t y  i s  i n t e n d e d  f o r  o n l y  t h e  

mos t  a g g r a v a t e d  and u n m i t i g a t e d  o f  c a s e s  ( R 2 3 7 ) ,  number 3 ,  

i n s t r u c t i o n  r e g a r d i n g  t h e  p r o c e d u r e  t o  b e  f o l l o w e d  i n  

w e i g h i n g  a g g r a v a t i n g  and m i t i g a t i n g  c i r c u m s t a n c e s  (R238) ,  

number 4 ,  t h a t  any a s p e c t  o f  t h e  D e f e n d a n t ' s  c h a r a c t e r  o r  

background o r  any c i r c u m s t a n c e s  o f  t h e  o f f e n s e  c o u l d  b e  

c o n s i d e r e d  a s  a  m i t i g a t i n g  f a c t o r ,  and  number 5 ,  t h a t  t h e  

a g g r a v a t i n g  c i r c u m s t a n c e s  a r e  l i m i t e d  t o  t h o s e  i n  t h e  

S t a t u t e  a l t h o u g h  t h e  m i t i g a t i n g  c i r c u m s t a n c e s  which c a n  b e  

c o n s i d e r e d  a r e  u n l i m i t e d .  The F l o r i d a  Supreme C o u r t  h a s  

s p e c i f i c a l l y  h e l d  t h a t ,  under  F l o r i d a ' s  Dea th  P e n a l t y  

S t a t u t e ,  t h e  d e a t h  p e n a l t y  i s  i n t e n d e d  f o r  o n l y  t h e  most 

a g g r a v a t e d  o f  crimes, and t h a t  w e i g h i n g  t h e  a g g r a v a t i n g  and 

m i t i g a t i n g  c i r c u m s t a n c e s  i s  n o t  "a mere c o u n t i n g  p r o c e s s  o f  

x  number o f  a g g r a v a t i n g  c i r c u m s t a n c e s  and y  number o f  

m i t i g a t i n g  c i r c u m s t a n c e s ,  b u t  r a t h e r  a  r e a s o n e d  judgment". 

S t a t e  v. Dixon, 283 So. 2d . ,  1, 1 0  ( F l a  1 9 7 3 ) .  Reques ted  

i n s t r u c t i o n s  two and t h r e e  s h o u l d  have  been  g i v e n  by t h e  

T r i a l  C o u r t ,  p a r t i c u l a r l y  i n  l i g h t  o f  t h e  C o u r t ' s  

i n s t r u c t i o n  "you s h o u l d  weigh t h e  a g g r a v a t i n g  c i r c u m s t a n c e s  



a g a i n s t  t h e  m i t i g a t i n g  c i r c u m s t a n c e s , "  wh ich  s u g g e s t s  t h a t  

t h e  p r o c e s s  may indeed  b e  mere ly  compar ing  t h e  number o f  

a g g r a v a t i n g  c i r c u m s t a n c e s  t o  t h e  number o f  m i t i g a t i n g  

c i r c u m s t a n c e s .  (R245) .  

A S t a t e ' s  d e a t h  p e n a l t y  s t a t u t e  i s  o n l y  

C o n s t i t u t i o n a l  t o  t h e  e x t e n t  t h a t  i t  p r o v i d e s  f o r  a  

p r o c e d u r e  and i s  c o n s i s t e n t l y  a p p l i e d  i n  s u c h  a  manner t h a t  

a l l  m i t i g a t i n g  f a c t o r s  of  any k i n d  o r  n a t u r e  may be  

c o n s i d e r e d  a s  m i t i g a t i n g  f a c t o r s ,  w h i l e  t h e  a g g r a v a t i n g  

f a c t o r s  a r e  l i m i t e d  t o  t h o s e  s p e c i f i c a l l y  l i s t e d  i n  t h e  

S t a t u t e .  L o c k e t t  v. Ohio, 98 S .  CT .  2954, 438 U.S. 586,  52 

L. ED. 2d . ,  973 (1978)  ; Dixon, Supra ;  Songer  v. S t a t e ,  365 

So. 2d . ,  696 ( F l a .  1 9 7 8 ) ;  E l l e d g e  v. S t a t e ,  346 So. 2d. ,  998 

( F l a  1977)  . T h e r e f o r e ,  M r .  G rossman ' s  r e q u e s t e d  p e n a l t y  

p h a s e  i n s t r u c t i o n s  number 4 (R239) and  number 5  (R240) 

s h o u l d  h a v e  been  g i v e n  by t h e  T r i a l  C o u r t .  

A Defendant  may a r g u e  a s  a  m i t i g a t i n g  c i r c u m s t a n c e  

t h a t  h e  d i d  n o t  i n t e n d  t o  k i l l  h i s  v i c t i m .  Whi t e  v.  S t a t e ,  

403 So. 2 d . ,  3 3 1  ( F l a  1 9 8 1 ) .  T h e r e f o r e ,  t h e  T r i a l  C o u r t  

s h o u l d  h a v e  i n c l u d e d  D e f e n d a n t ' s  r e q u e s t e d  p e n a l t y  p h a s e  

i n s t r u c t i o n  number 6  t o  t h e  e f f e c t  t h a t  i f  found t h a t  t h e  

Defendan t  d i d  n o t  p o s s e s s  a  d e l i b e r a t e  i n t e n t  t o  k i l l  t h a t  

f a c t o r  s h o u l d  b e  c o n s i d e r e d  a  m i t i g a t i n g  c i r c u m s t a n c e  

(R241) . 
The t r i a l  c o u r t  s h o u l d  a l s o  have  i n c l u d e d  M r .  



Grossman's requested instruction that a jury may decline to 

recommend the death penalty even if one or more aggravating 

circumstances are found and no mi tigating circurns tances are 

found. Gregg v. Georgia, 96 S. CT. 2909, 428 U.S. 153, 49 

L. ED. 2d 859 (1976); Maggard v. State, 399 So. 2d., 973 

(Fla 1981). 

The Trial Court also erred in including in the 

jury instruction that if the crime was committed during the 

commission, an attempt to commit or flight after committing, 

the crime of robbery or burglary and an instruction to the 

effect that the crime for which the Defendant is to be 

sentenced was especially wicked, evil, atrocious or cruel, 

were aggravating factors to be considered by the jury where 

there was absolutely no evidence to support either 

aggravating factor. (R244). The State has the same burden 

of proof - proof beyond a reasonable doubt - in establishing 
aggravating factors at the penalty phase of the Trial as in 

establishing guilt. State v. Dixon, 283 So. 2d., 1  l la 

1973). As discussed in previous issues, there was simply 

insufficient evidence to prove beyond a reasonable doubt 

that the shooting of Officer Park occurred during either a 

robber or a burglary. 

There was also insufficient evidence that this 

crime was committed in a manner which was heinous, 

atrocious, or cruel. This aggravating factor is limited 



o n l y  t o  t h o s e  c i r c u m s t a n c e s  which a r e  e x c e p t i o n a l l y  h o r r i b l e  

and  c r u e l .  ( S e e  I s s u e  XV) 

I t  was a l s o  m i s l e a d i n g  f o r  t h e  T r i a l  C o u r t  t o  

i n s t r u c t  t h e  j u r y  t h a t  an  a g g r a v a t i n g  f a c t o r  which c o u l d  b e  

c o n s i d e r e d  was t h a t  t h e  crime o c c u r r e d  i n  o r d e r  t o  a v o i d  

l a w f u l  a r r e s t  o r  e s c a p i n g  from c u s t o d y  o r  t o  d i s r u p t  o r  

h i n d e r  t h e  l a w f u l  e x e r c i s e  of  government  f u n c t i o n .  The re  

was no  e v i d e n c e  t h a t  M r .  Grossman was a c t u a l l y  under  a r r e s t  

a t  t h e  t i m e  t h e  i n c i d e n t  o c c u r r e d  o r  t h a t  h e  was a t t e m p t i n g  

i n  any  way t o  d i s r u p t  law en fo rcemen t  f u n c t i o n s .  

F u r t h e r m o r e ,  a s  t h e s e  two f a c t o r s  may b e  c o n s i d e r e d  o n l y  a s  

one  a g g r a v a t i n g  f a c t o r  even  i f  b o t h  a r e  found  t o  e x i s t ,  i t  

was e r r o r  f o r  t h e  T r i a l  C o u r t ,  o v e r  M r .  G rossman ' s  

o b j e c t i o n s ,  t o  i n c l u d e  them a s  two s e p a r a t e  f a c t o r s .  (R2593 

2600) .  

T h e r e  is  no q u e s t i o n  t h a t  t h e  C o u r t ' s  r e f u s a l  t o  

g i v e  t h e  j u r y  i n s t r u c t i o n s  r e q u e s t e d  by M r .  Grossman and t h e  

C o u r t ' s  e r r o r s  i n  g i v i n g  t h e  j u r y  i n s t r u c t i o n s  on 

a g g r a v a t i n g  f a c t o r s  was p r e j u d i c i a l  t o  M r .  Grossman. 

T h e r e f o r e ,  t h e  d e a t h  s e n t e n c e  imposed on M r .  Grossman s h o u l d  

b e  r e v e r s e d .  



ARGUMENT XV 

There was insufficient evidence in the 
instant case to support a finding that 
there were sufficient aggravating 
factors to support a sentence of death 
and no mitigating factors. 

In the instant case, the Trial Court found the 

following aggravating circurns tances: 

1. The crime was committed while he was engaged 

in the commission of or an attempt to commit or flight after 

committing or attempting to commit the crime of robbery or 

burglary; 

2. The crime was committed for the purpose of 

avoiding or preventing lawful arrest or effecting escape 

from custody; or, the crime was committed to disrupt or 

hinder the lawful exercise of governmental function or 

enforcement of laws. (These aggravating factors were 

treated as only one by the judge.); 

3. The crime was especially wicked, evil, 

atrocious or cruel. The Court found no mitigating 

circumstances and specifically noted that Mr. Grossman's 

youth was not a mitigating factor. 

The State in a capital punishment case must prove 

aggravating factors by proof beyond a reasonable doubt. 

Dixon, supra. As discussed in Issues XI and XII, there was 

simply insufficient evidence in the instant case to 

establish the aggravating factors that the crime was 



committed during a burglary or robbery or attempts to commit 
3 

a burglary or robbery. Therefore, it was error for the 

Trial Court to find that aggravating factor. 

There was also insufficient evidence to establish 

that the crime was committed in order to avoid or prevent 

lawful arrest or effecting escape from custody. The 

evidence indicated that Mr. Grossman had not actually been 

placed under arrest or taken into custody at the time the 

confrontation with Officer Park began. There was also no 

evidence that the crime was committed to disrupt or hinder 

the lawful exercise of any governmental function or the 

enforcement of laws. Therefore, it was error for the trial 

court to find these aggravating factors. 

There was also no evidence to show that the crime 

was especially wicked, evil, atrocious or cruel. The 

evidence indicated that the crime occurred because Mr. 

Grossman panicked that the crime occurred in the course of 

his struggle with Officer Park, and that she died 

instantaneously of the bullet wound to her head. The 

Florida Supreme Court has consistently held that heinous 

means extremely wicked or shockingly evil, that atrocious 

means outrageously wicked and vile, and that cruel means 

designed to inflict a high degree of pain with utter 

3 
And the State presented no additional evidence during 

the penalty phase of the Trial. 



indifference to or even enjoyment of the suffering of 

others. Dixon, Supra; Clark v. State, 443 So. 2d., 973; 

Maggard v. State, Supra; Williams v. State, 386 So. 2d., 538 

(Fla 1980). The circumstances to be considered in 

determining whether or not a first degree murder is 

especially heinous, atrocious, or cruel, is whether or not 

the always present horror of murder itself is accompanied by 

additional acts which set the crime apart from the norm, 

making it a conscienceless or pitiless crime which is 

unnecessarily torturous to the victim. Cooper, supra. This 

Court has repeatedly held that where a murder victim dies 

almost instantaneously or within a very short time after 

being shot, the aggravating factor that the crime is 

heinous, atrocious, or cruel simply does not apply. 

Maggard, supra, Williams, supra, Clark, supra. The evidence 

established that the entire sequence of events covered an 

extremely brief period of time. There was simply no 

evidence that the crime was committed in a manner which was 

completely conscienceless, pitiless, or intended to inflict 

pain and suffering on the victim. This is simply not the 

type of crime which was intended to be included in Section 

921.141 (5) (H). 

As there was insufficient evidence to support a 

finding of any of the aggravated circumstances found in the 



instant case, Mr. Grossman's sentence of death should be 
4 

vacated and reversed. 

In addition, there was substantial evidence of 

mitigating factors. Mr. Grossman had no prior history of 

violence, he had a deprived and difficult adolescense 

because of poverty and the disability and death of his 

father, he was only nineteen, and while in jail he had 

expressed remorse for the crime and had been a well-behaved 

and cooperative prisoner. Therefore, it was error for the 

court to find no mitigating circumstances. 

4 
Furthermore, even if only one of the aggravating 

factors submitted to the jury are found to be unsupported by 
the evidence, the death sentence should be vacated as the 
jury returned a general verdict recommending death, without 
specific findings. Stromberg v. California, 51 S. Ct. 532, 
283 U. S. 359, 75 L. Ed. 1117, (1931). 



ARGUMENT XVI 

Mr. Grossman's death penalty sentence 
should be reversed because the Trial 
Court failed to enter written findings 
regarding the aggravating circumstances 
on which he was relying to impose the 
death sentence until after Notice of 
Appeal had been filed and the Trial 
Court had lost jurisdiction of the case, 
and the Trial Court did not orally 
recite the findings on which the death 
sentence was based into the record at 
the time of hearing. 

Section 921.141 (3), Florida Statutes (1985), 

provides that whenever a Trial Court imposes the death 

sentence the Court's determination shall be supported by 

specific written findings of fact regarding aggravating and 

mitigating circumstances.   his section further provides 

that "if the Court does not make the findings requiring the 

death sentence, the Court shall impose sentence of life 

imprisonment". - Id. At the sentencing on December 13, 1985, 

where the Trial Court orally pronounced sentence of death, 

(R2763-2764), he did not specify what aggravating or 

mitigating factors he had determined. (R2719-2765). Notice 

of Appeal was filed on December 23, 1985. The Court's 

written findings as to aggravating and mitigating 

circumstances was not entered until March 19, 1986. (R289- 

After filing Notice of Appeal, the Trial Court 

loses jurisdiction of a criminal case. Matheny v. State, 

429 So. 2d., 1341 (Fla. 2d DCA 1983) . In the instant case, 



the Trial Court had clearly lost jurisdiction of the matter 

at the time the written findings were entered, three months 

after Notice of Appeal was filed. 

Where a Trial Judge did not enter written findings 

of fact regarding aggravating and mitigating circumstances 

in the record until after the Court had lost jurisdiction 

because of filing Notice of Appeal, and the Trial Judge had 

not orally pronounced any specific findings as to 

aggravating or mitigating factors at the time of sentencing, 

a death sentence must be vacated. Royal v. State, #66,144 

111 FLW 4901 (Fla Sept. 18, 1986). As the circumstances in 

Royal were virtually identical to those in the instant case, 

this Court's holding in Royal requires vacating Mr. 

Grossman's death sentence. 



ARGUMENT XVI I 

The  T r i a l  C o u r t  e r r e d  i n  d e n y i n g  M r .  
G r o s s m a n ' s  M o t i o n s  1 t h r o u g h  7 t o  
d i s m i s s  t h e  i n d i c t m e n t  b e c a u s e  S e c t i o n  
921 .141 ,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 )  , i s  
u n c o n s t i t u t i o n a l  on  i t s  f a c e  a n d  a s  
a p p l i e d .  

The F l o r i d a  D e a t h  P e n a l t y  S t a t u t e ,  S e c t i o n  

921.141,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) ,  i s  u n c o n s t i t u t i o n a l  a s  

a p p l i e d  i n  t h e  S t a t e  o f  F l o r i d a  b e c a u s e  t h e r e  i s  n o  

r e q u i r e m e n t  t h a t  t h e  D e f e n d a n t  i n  a  c a p i t a l  m u r d e r  c a s e  b e  

i n f o r m e d  i n  t h e  i n d i c t m e n t  o r  b e  g i v e n  o t h e r  n o t i c e  o f  t h e  

a g g r a v a t i n g  f a c t o r s  o n  w h i c h  t h e  S t a t e  i n t e n d s  t o  r e l y  i n  

a s k i n g  f o r  t h e  d e a t h  p e n a l t y .  M i n e s  v.  S t a t e ,  3 9 0  So.  2 d . ,  

332  ( F l a  1 9 8 0 )  ; C e r t .  Den.,  4 5 1  U. S. 916 ( 1 9 8 1 ) .  A c r i m i n a l  

i n d i c t m e n t  m u s t  a d e q u a t e l y  i n f o r m  t h e  D e f e n d a n t  o f  t h e  

p r e c i s e  c h a r g e s  a g a i n s t  him. R u s s e l l  v .  U n i t e d  S t a t e s ,  8 2  

S .  CT. 1 0 3 8 ,  3 6 9  U. S. 749  ( 1 9 6 2 ) .  The S t a t e ' s  f a i l u r e  t o  

s p e c i f y  t h e  a g g r a v a t i n g  c i r c u m s t a n c e s  upon  w h i c h  i t  would  

r e l y  i n  s e e k i n g  t h e  d e a t h  p e n a l t y  f o r  M r .  Grossman  d e n i e d  

him d u e  p r o c e s s ,  i m p a i r e d  t h e  p r e p a r a t i o n  o f  h i s  d e f e n s e ,  

v i o l a t e d  h i s  r i g h t  t o  a d e q u a t e  a s s i s t a n c e  o f  c o u n s e l ,  a n d  

r e n d e r e d  t h e  i n d i c t m e n t  s o  vague ,  i n d i s t i n c t ,  a n d  i n d e f i n i t e  

a s  t o  m i s l e a d  t h e  a c c u s e d  a n d  e m b a r r a s s  him i n  t h e  

p r e p a r a t i o n  o f  h i s  d e f e n s e  i n  v i o l a t i o n  o f  Amendments V ,  V I  

a n d  X I V ,  U.S. C o n s t i t u t i o n .  B e c a u s e  t h e  p r o c e d u r e s  i n  

i m p o s i n g  a  d e a t h  s e n t e n c e  a r e  e n t i r e l y  d i f f e r e n t  f r o m  t h o s e  

o f  i m p o s i n g  a n y  o t h e r  t y p e  o f  s e n t e n c e ,  i n  t h a t  a n  



e v i d e n t i a r y  h e a r i n g  b e f o r e  a  j u r y  i s  r e q u i r e d  a n d  i n  t h a t  

t h e  S t a t e  i s  l i m i t e d  t o  s p e c i f i c  a g g r a v a t i n g  c i r c u m s t a n c e s  

i n  s e e k i n g  t h e  d e a t h  p e n a l t y ,  t h e  s e n t e n c i n g  i n  a  c a p i t a l  

m u r d e r  c a s e  c a n n o t  be compared  t o  s e n t e n c i n g  i n  a n y  o t h e r  

t y p e  o f  c a s e .  

A s  M r .  Grossman  was n o t  g i v e n  n o t i c e  o f  t h e  

a g g r a v a t i n g  c i r c u m s t a n c e s  on  which  t h e  S t a t e  would  r e l y  i n  

s e e k i n g  t h e  d e a t h  p e n a l t y ,  i m p o s i t i o n  o f  t h e  d e a t h  p e n a l t y  

v i o l a t e d  h i s  c o n s t i t u t i o n a l  r i g h t  t o  d u e  p r o c e s s  a n d  s h o u l d  

be v a c a t e d .  

S e c t i o n  921 .141  ( 4 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 )  , a l s o  

v i o l a t e s  t h e  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  F l o r i d a ,  Ar t ic le  

V ,  S e c t i o n  2, w h i c h  v e s t s  t h e  c o n s t i t u t i o n a l  a u t h o r i t y  f o r  

a d o p t i n g  r u l e s  o f  p r a c t i c e  and  p r o c e d u r e  i n  a l l  c o u r t s  i n  

t h e  F l o r i d a  Supreme C o u r t ,  b e c a u s e  i t  p r o v i d e s  t h a t  t h e  

F l o r i d a  Supreme C o u r t  m u s t  r e v i e w  d e a t h  p e n a l t y  c a s e s  w i t h i n  

s i x t y  d a y s  a f t e r  c e r t i f i c a t i o n  o f  t h e  r e c o r d  s u b j e c t  t o  a n  

e x t e n s i o n  n o t  t o  e x c e e d  t h i r t y  d a y s .  T h e r e f o r e ,  M r .  

G r o s s m a n ' s  d e a t h  p e n a l t y  s e n t e n c e  s h o u l d  b e  v a c a t e d .  

Moreover ,  c r i m i n a l  s a n c t i o n s  may n o t  b e  s o  t o t a l l y  

w i t h o u t  p e n o l o g i c a l  j u s t i f i c a t i o n  t h a t  t h e y  r e s u l t  i n  t h e  

g r a t u i t o u s  i n f l i c t i o n  o f  s u f f e r i n g .  -, 96 S .  

CT.  2971,  428  U.S. 227 ,  49L. ED. 2d 904  ( 1 9 7 6 ) .  The d e a t h  

p e n a l t y  h a s  n o t  b e e n  p r o v e d  t o  b e  a  d e t e r r e n t  t o  h o m i c i d e .  

H. Zeisel, "The D e t e r r e n t  E f f e c t  o f  t h e  D e a t h  P e n a l t y :  F a c t s  



vs. faith; L,  Klein, B ,  Forst, V. Filatov, "The Deterrent 

Effect of Capital Punishment: An Assessment of the Evidence, 

"The Death Penalty in America, (H. A. Bedau, Ed. 1982). The 

alternative life sentence with mandatory twenty-five years 

in prison is an equally effective method of preventing the 

Defendant from committing future crimes and deterring 

homicide. Therefore, the Florida Death Penalty Statute 

violates amendments Eight and Fourteen of the United States 

Constitution and is unconstitutional. Therefore, Mr. 

Grossman's death penalty should be reversed and vacated. 

Section 921.141, Florida Statute (1985), is also 

unconstitutional on its face in that it violates the right 

to due process and equal protection guaranteed by Amendments 

Five and Fourteen, United States Constitution, and Article 

1, Sections 2 and 9, Florida Constitution, in that it 

provides that in capital sentencing proceedings that any 

evidence may be introduced that the Court determines to have 

probative value, regardless of its admissibility under the 

rules of evidence. This provision creates a separate 

category of criminal defendants in capital sentencing 

hearings and denies such defendants equal protection. 

The Florida Death Penalty Statute is also unconstitutional 

both on its face and in the manner in which it is applied in 

that it permits arbitrary and capricious application of the 

death penalty because jurors are not required to make 

written findings of aggravating and mitigating 



c i r c u m s t a n c e s ,  t h e  s t a n d a r d s  set  o u t  i n  t h e  S t a t u t e  a r e  s o  

v a g u e ,  a m b i g u o u s ,  a n d  i n d e f i n i t e  t h a t  t h e  D e f e n d a n t  is  

d e p r i v e d  o f  h i s  r i g h t  t o  know t h e  n a t u r e  o f  t h e  c h a r g e s  

a g a i n s t  h i m ,  p r o v i d e s  s t a n d a r d s  w h i c h  a r e  i m p e r m i s s i b l y  

v a g u e  a n d  o v e r b r o a d ,  a n d  p l a c e s  u p o n  t h e  D e f e n d a n t  t h e  

b u r d e n  o f  p r o v i n g  m i t i g a t i n g  c i r c u m s t a n c e s  i n  v i o l a t i o n  o f  

h i s  F i f t h  a n d  F o u r t e e n t h  Amendment r i g h t s .  T h e  U n i t e d  

S t a t e s  S u p r e m e  C o u r t  h a s  c o n s i s t e n t l y  h e l d  t h a t  c a p i t a l  

s e n t e n c i n g  s t a t u t e s  w h i c h  p e r m i t  a r b i t r a r y  a n d  c a p r i c i o u s  

i m p o s i t i o n  o f  t h e  d e a t h  p e n a l t y  are  u n c o n s t i t u t i o n a l .  

Furman v .  G e o r g i a ,  4 0 9  9 2  S .  CT. 2 7 2 6 ,  4 0 8  U. S. 2 3 8 ,  3 3  L. 

ED. 2d  3 4 6  ( 1 9 7 2 ) .  A c a p i t a l  p u n i s h m e n t  s t a t u t e  m u s t  

p r o v i d e  c lear  a n d  o b j e c t i v e  s t a n d a r d s  t o  g u i d e  t h e  s e n t e n c e r  

i n  d i s t i n g u i s h i n g  t h o s e  f e w  cases i n  w h i c h  t h e  d e a t h  p e n a l t y  

s h o u l d  b e  i m p o s e d .  Godfrey, 1 0 0  S .  CT. 1 7 5 9 ,  4 4 6  

U.S. 4 2 0 ,  6 4  L. ED. 2 d  3 9 8  ( 1 9 8 0 ) ;  G r e g g  v .  G e o r g i a ,  9 6  S .  

CT. 2 9 0 9 ,  4 2 8  U.S. 1 5 3 ,  4 9  L.  ED. 2d  8 5 9  ( 1 9 7 6 ) .  

The  a g g r a v a t i n g  a n d  m i  t i g a t i n g  c i r c u m s t a n c e s  s e t  

o u t  i n  t h e  F l o r i d a  D e a t h  P e n a l t y  S t a t u t e  a r e  t o o  v a g u e  a n d  

o v e r b r o a d  t o  a d e q u a t e l y  g u i d e  t h e  d i s c r e t i o n  o f  t h e  j u r y  

w h i c h  recommends  l i f e  o r  d e a t h .  T h e  f i r s t  a g g r a v a t i n g  

c i r c u m s t a n c e  c o n t a i n e d  i n  S e c t i o n  9 2 1 . 1 4 1 ( 5 )  ( a ) ,  i s  t h a t  t h e  

c a p i t a l  f e l o n y  was c o m m i t t e d  b y  a p e r s o n  u n d e r  s e n t e n c e  o f  

i m p r i s o n m e n t .  T h i s  a g g r a v a t i n g  c i r c u m s t a n c e  i s  o v e r b r o a d  

b e c a u s e  i t  m a k e s  n o  d i s t i n c t i o n  b e t w e e n  t h e  t y p e s  o f  crime 



for which a person may have been imprisoned. Aggravating 

circumstance (b) , that the Defendant was previously 
convicted of another capital felony or felony involving use 

or threat of violence is also overbroad because the 

circumstances surrounding the prior felony are not 

considered and there is no exclusion of uncounselled 

convictions prior to Gideon v. Wainwright or convictions 

which are not yet final. 

Circumstance (c) which is the knowing creation of 

a great risk to many persons is simply vague on its face and 

has been applied so broadly and has been and can be applied 

so broadly as to encompass almost any murder. Aggravating 

circumstance (d), involves felony murder and is overbroad in 

that any felony murder has an automatic circumstance and 

carries with it the presumption of death regardless of the 

individual circumstances. Applying this aggravating factor 

could result in a sentence of death totally disproportionate 

to the Defendant's actual conduct, in violation of Coker v. 

Georgia, 97 S. CT. 2861 (1977) . 
Aggravating circumstances (e) and (g) are also 

vague and overbroad and have been applied inconsistently. 

See Meeks v. State, 336 So. 2d., 1142 (Fla 1976) ;  night v. 

State, 338 So. 2d., 201 (Fla 1976); Gibson v. State, 351 So. 

2d., 948 (Fla 1977). ~ggravating circumstance (h) is that 

the capital felony was especially cruel, heinous, or 



atrocious. This factor is overbroad because it could be 

applied to almost any capital felony and has been applied in 

an arbitrary and inconsistent manner in the State of 

Florida. This aggravating factor was found in the instant 

case although the manner in which this homicide was 

committed is clearly not in the same category as other cases 

in which prolonged torture of the victim prior to death was 

found to be cruel, heinous and atrocious. Finally, 

aggravating factor (i), that the homicide was committed in a 

cold calculated and premeditated manner, is clearly vague 

and overbroad because it can be applied to any premeditated 

murder and therefore would give every premeditated murder at 

least one aggravating circumstance, raising a presumption of 

death, 

Florida Statute 921.141 (6), which provides for 

mitigating circumstances, is also unconstitutional pursuant 

to Lockett v, Ohio, 98 S. CT. 2981, 438 U,S. 586, 57 L. ED, 

2d 973 (1978) because it does not provide that the Defendant 

be allowed to present any and all evidence relevant to the 

mitigation of his sentence, Therefore, the Statute, by 

limiting mitigating factors to those listed in the Statute 

violates Amendments VIII and XIV, United States Constitution 

and Article I, Section 17, Florida Constitution, 

Furthermore, the sentencing patterns under Florida 

Death Penalty Statute have actually exhibited a pattern of 



a r b i t r a r y  and c a p r i c i o u s  s e n t e n c i n g  s u c h  a s  t h a t  found 

u n c o n s t i t u t i o n a l  i n  Furman v. Georg ia .  T h e r e  i s  no 

c o n s i s t e n c y  between c a s e s  i n  which t h e  d e a t h  p e n a l t y  i s  

imposed and t h e  d e a t h  p e n a l t y  i s  imposed i n  a  d i s c r i m i n a t o r y  

manner. Numerous s t a t i s t i c a l  s t u d i e s  have  e s t a b l i s h e d  t h a t  

t h e  d e a t h  p e n a l t y  i s  imposed on Defendan t s  whose v i c t i m  was 

w h i t e  w i t h  f a r  g r e a t e r  f r e q u e n c y  t h a n  on D e f e n d a n t s  whose 

v i c t i m s  were b l a c k .  R G r o s s  and R Mauro, P a t t e r n s  o f  Dea th ;  

An A n a l y s i s  o f  R a c i a l  D i s p a r i t i e s  i n  C a p i t a l  S e n t e n c i n g  and  

Homicide V i c t i m i z a t i o n ,  3 7  S t a n f o r d  L. Rev. 2 7  (Nov. 1984)  ; 

H Zeisel, Race B i a s  and t h e  A d m i n i s t r a t i o n  o f  t h e  Death  

P e n a l t y ;  The F l o r i d a  E x p e r i e n c e ,  95  Harv. L. Rev. 456 (Nov. 

I n  F l o r i d a  a  Defendan t  whose v i c t i m  was w h i t e  i s  

e i g h t  times more l i k e l y  t o  r e c e i v e  t h e  d e a t h  p e n a l t y  t h a n  a  
5 

Defendan t  whose v i c t i m  was b l a c k .  G r o s s  and  Mauro, 3 7  

S t a n f o r d  L. Rev. a t  55. M r .  Grossman 's  c a s e  c l e a r l y  f a l l s  

w i t h i n  t h i s  c a t e g o r y  a s  b o t h  h e  and O f f i c e r  Park a r e  wh i t e .  

The T r i a l  C o u r t  e r r e d  i n  deny ing  M r .  Grossman 's  

m o t i o n s  1 th rough  7  t o  d i s m i s s  t h e  i n d i c t m e n t  b e c a u s e  t h e  

F l o r i d a  Death  P e n a l t y  S t a t u t e  v i o l a t e s  b o t h  t h e  U n i t e d  

5 
Even c o n t r o l l i n g  f o r  s u c h  n o n - r a c i a l  v a r i a b l e s  a s  

commission o f  a  f e l o n y  k i l l i n g  o f  a  s t r a n g e r ,  k i l l i n g  o f  
more t h a n  o n e  v i c t i m ,  t h e  s e x  o f  t h e  v i c t i m ,  u s e  o f  a  gun,  
l o c a t i o n  o f  t h e  homic ide ,  and  number o f  a g g r a v a t i n g  
c i r c u m s t a n c e s  f a i l e d  t o  r e d u c e  t h e  d i s p a r i t y  between w h i t e  
v i c t i m  c a s e s  and b l a c k  v i c t i m  c a s e s .  



S t a t e s  C o n s t i t u t i o n  and t h e  ~ l o r i d a  C o n s t i t u t i o n  on i t s  f a c e  

and  a s  a p p l i e d .  T h e r e f o r e ,  M r .  G ros sman ' s  d e a t h  s e n t e n c e  

s h o u l d  b e  v a c a t e d .  

CONCLUSION 

M r .  G ros sman ' s  c o n v i c t i o n  of  f i r s t  d e g r e e  murder  

and  t h e  d e a t h  s e n t e n c e  imposed on him by t h e  t r i a l  c o u r t  

s h o u l d  b e  r e v e r s e d  and v a c a t e d .  

R e s p e c t f u l l y  s u b m i t t e d ,  

5 5 1 i  C e n t r a l  g venue- ! 
S t .  P e t e r s b u r g ,  F l o r i d a  33710 
(813)  343-0132 
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