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Q u e s t i o n  1 1 1  

The d e a t h  p e n a l t y  imposed  on  M r .  Grossman was  
i n v a l i d  a n d  a  v i o l a t i o n  o f  t h e  8 t h  amendment 
w h e r e  t h e  S t a t e  r e p e a t e d l y  made s t a t e m e n t s  t o  
t h e  j u r y  t o  t h e  e f f e c t  t h a t  t h e  j u r y  was n o t  
t h e  o n e  who imposed  s e n t e n c e  a n d  t h a t  t h e  
u l t i m a t e  r e s p o n s i b i l i t y  f o r  d e c i d i n g  w h e t h e r  
o r  n o t  t o  i m p o s e  t h e  d e a t h  p e n a l t y  was  t h a t  
o f  t h e  j u d g e ,  t h e r e b y  m i n i m i z i n g  t h e  
i m p o r t a n c e  o f  t h e  j u r y  i n  m a k i n g  i t s  
r e c o m m e n d a t i o n  o f  d e a t h  o r  l i f e ,  a n d  w h e r e  
t h e  T r i a l  C o u r t  r e f u s e d  t o  g i v e  a n  
i n s t r u c t i o n  r e q u e s t e d  by M r .  Grossman t o  t h e  
e f f e c t  t h a t  t h e  j u r y s  r e c o m m e n d a t i o n  o f  l i f e  
o r  d e a t h  w o u l d  b e  g i v e n  g r e a t  w e i g h t  i n  t h e  
C o u r t ' s  u l t i m a t e  d e c i s i o n  a s  t o  w h e t h e r  o r  
n o t  t o  i m p o s e  t h e  d e a t h  p e n a l t y .  

Q u e s t i o n  I V  

The T r i a l  C o u r t ' s  d e n i a l  o f  M r .  G r o s s m a n ' s  
M o t i o n  t o  C o n t i n u e  t h e  T r i a l  b e c a u s e  h i s  
a t t o r n e y  was  i n v o l v e d  i n  a  F e d e r a l  T r i a l  
w h i c h  was  e x p e c t e d  t o  l a s t  a b o u t  a  month  a n d  
l a s t e d  s i x  m o n t h s ,  a n d  b e c a u s e  M r .  
G r o s s m a n ' s  a t t o r n e y  h a d  d i s c o v e r e d  o n l y  d a y s  
b e f o r e  t h e  T r i a l  t h a t  t h e r e  was a n  a d d i t i o n a l  
w i t n e s s  p r e v i o u s l y  unknown t o  him who was 
a l l e g e d l y  p r e s e n t  d u r i n g  a n  a l l e g e d  
c o n f e s s i o n  made by M r .  Grossman,  p r e v e n t e d  
M r .  G r o s s m a n ' s  a t t o r n e y  f r o m  p r e p a r i n g  a  
c o m p e t e n t  a n d  e f f e c t i v e  d e f e n s e ,  p a r t i c u l a r l y  
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t h e  j u r o r s  l i n e  o f  v i s i o n  a n d  c l o s e  t o  them,  
a n d  t h e  c a m e r a  w a s  e x t r e m e l y  o b t r u s i v e ;  a n d  
( 2 )  r e l e a s i n g  t o  t h e  p r e s s  a  v i d e o t a p e  o f  t h e  
crime s c e n e  d u r i n g  t h e  c o u r s e  o f  t h e  t r i a l  
when t h e  j u r y  was n o t  s e q u e s t e r e d .  



Question VI 

The Trial Court erred in (A) refusing to 
issue a Subpoena Duces Tecum for Officer 
Park's Personnel File, and (B) in allowing 
the State to introduce evidence at Trial 
regarding Officer Park's demeanor and prior 
conduct record over Mr. Grossman's 
objections. 

Question VII 

The Trial Court erred in denying Mr. 
Grossman's Motion to Exclude Testimony 
regarding the alleged prior burglary of the 
home of Brian Hancock's parents, regarding 
other crimes for which Mr. Grossman had been 
convicted and placed on probation, regarding 
Mr. Grossman's alleged threats to kill Brian 
Hancock , and regarding Mr. Grossman' s alleged 
orders to Brian Hancock to bury the guns 
involved in the crime. 

Question X 

The trial court erred in admitting the 
testimony of Larry Bedore regarding blood 
spatters where he was not adequately 
qualified as an expert and in permitting him 
to testify as to his opinion when he had made 
no expert analysis of the blood spatters at 
the scene of the crime and where his only 
observation and conclusions were those which 
could be made by an ordinary person using 
common sense. 

Question XI I 

There was insufficient evidence in the 
instant case to support a conviction for 
first degree murder. 

Question XI11 

The Trial Court erred in refusing to give 
Defendant's requested jury instruction that 
the testimony of an accomplice should be 
received by the jury with great caution. 
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a g g r a v a t i n g  c i r c u m s t a n c e s  o n  w h i c h  h e  was  
r e l y i n g  t o  i m p o s e  t h e  d e a t h  s e n t e n c e  u n t i l  
a f t e r  N o t i c e  o f  A p p e a l  h a d  b e e n  f i l e d  a n d  t h e  
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PRELIM1 NARY STATEMENT 

Throughout  t h i s  b r i e f  Defendan t /Appe l l an t ,  M A R T I N  

GROSSMAN, w i l l  b e  r e f e r r e d  t o  a s  M r .  Grossman. The S t a t e  o r  

P r o s e c u t i o n  w i l l  be r e f e r r e d  t o  a s  The S t a t e .  A l l  

r e f e r e n c e s  t o  t h e  r e c o r d  w i l l  b e  shown a s  ( R ) .  

A p p e l l a n t  re l ies  on t h e  a rguments  i n  h i s  I n i t i a l  

B r i e f  a s  t o  t h e  i s s u e s  n o t  s p e c i f i c a l l y  se t  o u t  i n  t h i s  

Reply B r i e f .  



ARGUMENT I 

The T r i a l  C o u r t  e r r e d  i n  d e n y i n g  
D e f e n d a n t ' s  Motion t o  s e v e r  h i s  t r i a l  
f rom t h a t  o f  Co-Defendant T a y l o r ' s  where 
( a )  Mr. Grossman was d e n i e d  h i s  
c o n s t i t u t i o n a l  r i g h t  o f  c o n f r o n t a t i o n  
when Co-Defendant T a y l o r ' s  c o n f e s s i o n  
and s t a t e m e n t s  t o  t h i r d  p a r t i e s  were 
a d m i t t e d  a t  t h e i r  j o i n t  t r i a l  and M r .  
T a y l o r  d i d  n o t  t e s t i f y ;  and  ( b )  Co- 
Defendan t  T a y l o r ' s  e n t i r e  d e f e n s e  r e s t e d  
on p l a c i n g  t h e  r e s p o n s i b i l i t y  f o r  t h e  
homic ide  on Mr. Grossman r a t h e r  t h a n  on 
h i m s e l f ,  which  r e s u l t e d  i n  Co-Defendant 
T a y l o r ' s  a c t i n g  a s  a  second  p r o s e c u t o r  
a g a i n s t  M r .  Grossman. 

A p p e l l e e ' s  s t a t e m e n t  i n  t h e  Answer B r i e f  t h a t  

" A p p e l l a n t  h a s  no c o m p l a i n t  a b o u t  t h e  a d m i s s i b i l i t y  o f  t h e s e  

j o i n t  s t a t e m e n t s  a s  t o  B r i a n  A l l e n  and B r i a n  Hancock" i s  

i n a c c u r a t e .  A p p e l l a n t  o b j e c t e d  t o  i n t r o d u c t i o n  o f  t h o s e  

s t a t e m e n t s  a t  t r i a l  ( R 1 9 7 7 - 1 9 9 0 , 2 0 6 3 , 2 2 7 8 - 2 2 8 2 ,  and 2 2 8 4 ) .  

M r .  Grossman a l s o  a r g u e d  i n  h i s  i n i t i a l  b r i e f  t h a t  t h o s e  

s t a t e m e n t s  s h o u l d  n o t  have  been  a d m i t t e d  a g a i n s t  M r .  

Grossman b e c a u s e  B r  i a n  A 1  l e n  and B r  i a n  Hancock b o t h  a d m i t t e d  

t h a t  t h e y  c o u l d  n o t  s p e c i f y  which s t a t e m e n t s  had been  made 

by Mr. Grossman and which by Mr. T a y l o r .  (R1961,2048) .  

A p p e l l e e  a r g u e s ,  a t  page  8  t h r o u g h  9  o f  A p p e l l e e ' s  

Answer B r i e f ,  t h a t  B r i a n  Hancock was a b l e  t o  s p e c i f y  

s t a t e m e n t s  made by M r .  Grossman and t h a t  t h o s e  s t a t e m e n t s  

i n t e r l o c k e d  w i t h  Mr. T a y l o r ' s  c o n f e s s i o n s .  However, a s  



A p p e l l e e  a d m i t s ,  M r .  Hancock ' s  s t a t e m e n t s  r e g a r d i n g  M r .  

Grossman ' s  m o t i v e s ,  which were r e l i e d  on by t h e  S t a t e  t o  

e s t a b l i s h  p r e m e d i t a t i o n ,  were mere s u r m i s e s  by M r .  Hancock, 

and  M r .  Grossman neve r  made any s t a t e m e n t  t o  him r e g a r d i n g  

h i s  m o t i v e s .  ( R 2 0 1 4 , 2 0 1 6 - 2 0 1 7 , 2 0 1 9 - 2 0 2 0 , 2 0 2 1 ) .  The r e c o r d  

i s  a b s o l u t e l y  c l e a r  t h a t  t h e  t e s t i m o n y  on which t h e  S t a t e  

b a s e s  i t s  argument  t h a t  M r .  Hancock was a b l e  t o  

d i f f e r e n t i a t e  which d e f e n d a n t  was s p e a k i n g  when, was 

r e c a n t e d  by M r .  Hancock on c r o s s  e x a m i n a t i o n .  M r .  Grossman 

s imp ly  n e v e r  made t h o s e  s t a t e m e n t s  t o  M r .  Hancock. 

A p p e l l a n t  d i s a g r e e s  w i t h  A p p e l l e e ' s  s t a t e m e n t  t h a t  

" A l l e n  was a l s o  a b l e  t o  t e l l  which d e f e n d a n t  was t e l l i n g  

which p a r t  o f  t h e  s t o r y . " ,  a t  p a g e  9  o f  t h e  Answer B r i e f .  

M r .  A l l e n  was a b l e  t o  s a y  s p e c i f i c a l l y  t h a t  M r .  Grossman 

t o l d  him t h a t  O f f i c e r  Park had s a i d  t o  him " M r .  Grossman, 

you a r e  g o i n g  back t o  p r i s o n . "  (R2046) .  However, d u r i n g  

mos t  o f  t h e  f o l l o w i n g  t e s t i m o n y ,  M r .  A l l e n  was e i t h e r  u n a b l e  

t o  d i s t i n g u i s h  which d e f e n d a n t  made which s t a t e m e n t  o r  

s p e c i f i e d  t h a t  M r .  T a y l o r  made t h e  s t a t e m e n t .  (R2049- 

2051) .  

M r .  G ros sman ' s  and M r .  T a y l o r ' s  o u t  o f  c o u r t  

s t a t e m e n t s  t o  t h i r d  p a r t i e s  were n o t  i n t e r l o c k i n g  p u r s u a n t  

t o  P a r k e r  v. Randolph,  99 S .Ct .  2132, 442 U.S. 62,  60 

L. Ed. 2d 7  1 3  (1 979) ; b e c a u s e  M r .  Grossman ' s  s t a t e m e n t s  t o  



t h i r d  p a r t i e s  were n o t  i d e n t i c a l  i n  m a t e r i a l  r e s p e c t s  w i t h  

t h o s e  o f  Mr. T a y l o r .  T h e  o u t  o f  c o u r t  s t a t e m e n t s  made by 

Mr. T a y l o r  a n d  M r .  Grossman  i n  t h e  i n s t a n t  c a s e  a r e  

c o m p a r a b l e  t o  t h o s e  i n  L e e  v. I l l i n o i s ,  1 0 6  S . C t .  

T h e r e f o r e ,  M r .  T a y l o r ' s  s t a t e m e n t s  s h o u l d  n o t  h a v e  b e e n  

a d m i t t e d .  

F u r t h e r m o r e ,  i t  s i m p l y  m a k e s  n o  s e n s e  t o  

c h a r a c t e r i z e  c o n f e s s i o n s  a s  " i n t e r l o c k i n g "  when t h e  a l l e g e d  

c o n f e s s i o n s  were made j o i n t l y  by b o t h  p a r t i e s  a n d  t h e  

w i t n e s s e s  t e s t i f y i n g  t o  t h o s e  s t a t e m e n t s  were u n a b l e  t o  

s p e c i f y  w h i c h  d e f e n d a n t  made w h i c h  s t a t e m e n t  d u r i n g  m o s t  o f  

t h e  c o n v e r s a t i o n s .  The  P a r k e r  v.  R a n d o l p h  d e c i s i o n  was  

b a s e d  s q u a r e l y  o n  t h e  p r e s u m p t i o n  t h a t ,  w h e r e  t h e  

c o n f e s s i o n s  o f  c o - d e f e n d a n t s  were c l e a r l y  i d e n t i c a l  i n  

numerous  m a t e r i a l  r e s p e c t s ,  t h e  j u r y  would  b e  a b l e  t o  f o l l o w  

t h e  p r o p e r  l i m i t i n g  i n s t r u c t i o n s  r e q u i r i n g  t h a t  t h e  j u r y  

c o n s i d e r  o n e  d e f e n d a n t ' s  c o n f e s s i o n  o n l y  a g a i n s t  him a n d  n o t  

a g a i n s t  h i s  c o - d e f e n d a n t .  P a r k e r ,  99  S . C t .  a t  2140,  442  US 

a t  74-75. S u c h  a  p r e s u m p t i o n  s i m p l y  c a n n o t  s t a n d  w h e r e  t h e  

j u r y  c a n n o t  d i s t i n g u i s h  w h i c h  c o n f e s s i o n  was  made by w h i c h  

d e f e n d a n t .  

The  o t h e r  c a s e s  c i t e d  by A p p e l l e e  a r e  s i m p l y  n o t  

a n a l o g o u s  t o  t h e  i n s t a n t  c a s e .  I n  O ' C a l l a g h a n  v .  S t a t e ,  4 2 9  



So.2d 6 9 1  ( F l a .  1 9 8 5 ) ;  McCrae v.  S t a t e ,  416 So .2d  8 0 4  ( F l a .  

• 1 9 8 2 ) ;  W i l l i a m s  v. S t a t e ,  3 8 3  So.2d 722  ( F l a .  1st D C A  1 9 8 0 ) ;  

Menendez v .  S t a t e ,  368  So.2d 1278  ( F l a .  1 9 7 9 ) ,  e i t h e r  t h e r e  

was no  c o n f e s s i o n  by t h e  c o - d e f e n d a n t ,  o r  t h e  c o - d e f e n d a n t  

t e s t i f i e d  a t  t r i a l  a n d  was  s u b j e c t  t o  c r o s s  e x a m i n a t i o n .  

T h e r e f o r e ,  t h e r e  was no  S i x t h  Amendment c o n f r o n t a t i o n  

i s s u e .  

S e v e r a n c e  s h o u l d  b e  l i b e r a l l y  g r a n t e d  whenever  

p o t e n t i a l  p r e j u d i c e  i s  l i k e l y  t o  a r i s e  d u r i n g  a  j o i n t  t r i a l .  

Menendez v .  S t a t e ,  s u p r a .  I n  d e t e r m i n i n g  w h e t h e r  t o  g r a n t  a  

Mot ion  f o r  S e v e r a n c e ,  t h e  f a i r  d e t e r m i n a t i o n  o f  a  

d e f e n d a n t ' s  i n n o c e n c e  o r  g u i l t  s h o u l d  h a v e  p r i o r i t y  o v e r  a l l  

o t h e r  r e l e v a n t  c o n s i d e r a t i o n s .  Crum v. S t a t e ,  398  So.2d 8 1 0  

( F l a .  1 9 8 1 ) .  

I n  t h e  i n s t a n t  c a s e ,  M r .  Grossman was c l e a r l y  

p r e j u d i c e d  by t h e  a d m i s s i o n  o f  M r .  T a y l o r ' s  c o n f e s s i o n  a n d  

o u t  o f  c o u r t  s t a t e m e n t s  t o  B r i a n  Hancock and  B r i a n  A l l e n .  

I n  a d d i t i o n  t o  b e i n g  d e n i e d  h i s  f u n d a m e n t a l  S i x t h  Amendment 

r i g h t  t o  c o n f r o n t a t i o n  b e c a u s e  h e  was u n a b l e  t o  c r o s s  

examine  M r .  T a y l o r ,  M r .  Grossman was a l s o  p r e j u d i c e d  by t h e  

e f f o r t s  o f  M r .  T a y l o r ' s  c o u n s e l  t o  p l a c e  f u l l  b lame  on  M r .  

Grossman f o r  t h e  d e a t h  o f  O f f i c e r  P a r k .  T h e r e f o r e ,  M r .  

G ros sman ' s  c o n v i c t i o n  o f  f i r s t  d e g r e e  murde r  s h o u l d  be 

r e v e r s e d .  



ARGUMENT I1 

The T r i a l  C o u r t  e r r e d  i n  r e f u s i n g  t o  
s u p p r e s s  t h e  i t e m s  f o u n d  i n  t h e  
w a r r a n t l e s s  s e a r c h  o f  M r .  G r o s s m a n ' s  
r e s i d e n c e  a n d  a u t o m o b i l e  w h e r e  M r .  
Grossman h a d  n o t  c o n s e n t e d  t o  t h e  s e a r c h  
a n d  h a d  a  r e a s o n a b l e  e x p e c t a t i o n  o f  
p r i v a c y  i n  t h e  v e h i c l e  a n d  i n  t h e  
p o r t i o n  o f  t h e  p r e m i s e s  w h e r e  t h e  i t e m s  
were f o u n d .  

The  T r i a l  C o u r t  d e n i e d  M r .  G r o s s m a n ' s  M o t i o n  t o  

S u p p r e s s  t h e  e v i d e n c e  s e i z e d  i n  t h e  s e a r c h  o f  h i s  room a n d  

i n  t h e  s e a r c h  o f  M r .  G r o s s m a n ' s  c a r  s p e c i f i c a l l y  a n d  s o l e l y  

o n  t h e  g r o u n d s  t h a t  M r .  Grossman  d i d  n o t  h a v e  s t a n d i n g  t o  

c h a l l e n g e  e i t h e r  s e a r c h .  ( R 1 2 8 9 ) .  The  C o u r t  d i d  n o t  r e a c h  

t h e  i s s u e  o f  w h e t h e r  o r  n o t  t h e r e  was  a  v a l i d  c o n s e n t  t o  t h e  

s e a r c h  o r  t h e  s c o p e  o f  t h a t  s e a r c h  b e c a u s e  t h e  C o u r t  f o u n d  

t h a t  M r .  Grossman d i d  n o t  h a v e  s t a n d i n g .  

A d e f e n d a n t  h a s  s t a n d i n g  t o  c h a l l e n g e  t h e  v a l i d i t y  

o f  a  s e a r c h  o f  h i s  d w e l l i n g  p l a c e .  Bumper v .  N o r t h  C a r o l i n a  

S.Ct.  , 3 9 1  U.S. 5 4 3  ( 1 9 6 8 ) ;  U n i t e d  S t a t e s  v. 

Lyons ,  706 F .2d 3 2 1  (DCA C i r .  1 9 8 3 ) ;  U n i t e d  S t a t e s  v. 

R e t t i g ,  589 F .2d 4 1 8  ( 9 t h  C i r .  1 9 7 9 ) ;  U n i t e d  S t a t e s  v. 

G i l l e y ,  608  F.Supp.  1 0 6 5  (D.C. Ga. 1 9 8 5 ) ;  U n i t e d  S t a t e s  v. 

P r e s c o t t ,  480  F .Supp .  554  (D.C. Penn.  1 9 7 9 ) ;  W a l k e r  v. 

S t a t e ,  4 3 3  So.2d 6 4 4  ( F l a .  2d DCA 1 9 8 3 ) ;  S t a t e  v .  Brown, 408  

So.2d 8 4 6  ( F l a .  2d DCA 1 9 8 2 ) .  I n  t h e  i n s t a n t  c a s e ,  M r .  

Grossman r e s i d e d  i n  h i s  m o t h e r ' s  home, s p e c i f i c a l l y  i n  t h e  



bedroom, and c l e a r l y  had s t a n d i n g  t o  c h a l l e n g e  t h e  s e a r c h  o f  

t h e  e n t i r e  p r e m i s e s ,  i n c l u d i n g  h i s  bedroom. T h e r e f o r e ,  t h e  

t r i a l  c o u r t  e r r e d  i n  f i n d i n g  t h a t  h e  d i d  n o t  h a v e  s t a n d i n g  

and d e n y i n g  h i s  Motion t o  S u p p r e s s  e v i d e n c e  found  on t h e  

p r e m i s e s  s o l e l y  on  t h a t  b a s i s .  

F u r t h e r m o r e ,  even  a s i d e  f rom t h e  s t a n d i n g  

q u e s t i o n ,  i t  i s  a b s o l u t e l y  c r y s t a l  c l e a r  t h a t  c o n s e n t  g i v e n  

by a  c o - t e n a n t  t o  t h e  s e a r c h  o f  m u t u a l l y  a c c e s s i b l e  

p r e m i s e s ,  d o e s  n o t  e x t e n d  t o  c l o s e d  o r  l o c k e d  c o n t a i n e r s  on 

t h e  p r e m i s e s  which  a r e  t h e  p r o p e r t y  o f  t h e  o t h e r  t e n a n t .  

Donavan v.  A . A .  B e i r o  C o n s t r u c t i o n  Company I n c . ,  746 F .  2d 

894 (DC C i r .  1 9 8 4 ) ;  G i l l e y ;  P r e s c o t t ;  Walker ;  Wells v. 

S t a t e ,  Case  No. 85-1630[11  FLW 18351 ( F l a .  5 t h  DCA August  

21,  1 9 8 6 ) .  The e v i d e n c e  p r e s e n t e d  a t  t h e  s u p p r e s s i o n  

h e a r i n g  s imp ly  c o u l d  n o t  s u p p o r t  a  f i n d i n g  t h a t  Mrs. 

Grossman had a u t h o r i t y  t o  c o n s e n t  t o  o p e n i n g  t h e  l o c k e d  

t r u n k  o f  t h e  c a r  which be longed  t o  M r .  Grossman. T h e r e f o r e ,  

t h e  t r i a l  c o u r t  c l e a r l y  e r r e d  i n  d e n y i n g  Mr. Grossman ' s  

Motion t o  S u p p r e s s  t h e  t i r e s  t a k e n  from t h e  t r u n k  o f  t h e  

c a r .  

Even i f  t h e  t i r e s  a c t u a l l y  were n o t  a d m i t t e d  i n  

e v i d e n c e ,  t h e y  were on d i s p l a y  i n  t h e  cou r t room,  i n  f u l l  

view o f  t h e  j u r y  t h r o u g h o u t  most  o f  t h e  t r i a l  and were 

r e f e r r e d  t o  i n  t e s t i m o n y .  I t  is  r e v e r s i b l e  e r r o r  t o  p e r m i t  



u n i n t r o d u c e d  i n c r i m i n a t i n g  o b j e c t s  t o  b e  d i s p l a y e d  i n  t h e  

cou r t room d u r i n g  a  murder  t r i a l  i n  s i g h t  o f  t h e  j u r y .  

Wi l l i ams  v. S t a t e ,  188  So.  2d 320 ( F l a .  2d DCA 1 9 6 6 ) .  I n  

t h e  i n s t a n t  c a s e ,  Mr. Grossman was indeed  p r e j u d i c e d  by t h e  

C o u r t ' s  d e n i a l  o f  h i s  Motion t o  S u p r e s s  b e c a u s e  t h e  t i res  

were i n c r i m i n a t i n g  and were i n  f u l l  s i g h t  o f  t h e  j u r y  

t h r o u g h o u t  most  o f  t h e  t r i a l .  T h e r e f o r e ,  h i s  c o n v i c t i o n  

s h o u l d  b e  r e v e r s e d .  

ARGUMENT 111 

The d e a t h  p e n a l t y  imposed on  Mr. 
Grossman was i n v a l i d  and a  v i o l a t i o n  o f  
t h e  8 t h  amendment where t h e  S t a t e  
r e p e a t e d l y  made s t a t e m e n t s  t o  t h e  j u r y  
t o  t h e  e f f e c t  t h a t  t h e  j u r y  was n o t  t h e  
one  who imposed s e n t e n c e  and  t h a t  t h e  
u l t i m a t e  r e s p o n s i b i l i t y  f o r  d e c i d i n g  
w h e t h e r  o r  n o t  t o  impose t h e  d e a t h  
p e n a l t y  was t h a t  o f  t h e  judge ,  t h e r e b y  
m i n i m i z i n g  t h e  i m p o r t a n c e  o f  t h e  j u r y  i n  
making i t s  recommendat ion o f  d e a t h  o r  
l i f e ,  and  where  t h e  T r i a l  C o u r t  r e f u s e d  
t o  g i v e  a n  i n s t r u c t i o n  r e q u e s t e d  by Mr. 
Grossman t o  t h e  e f f e c t  t h a t  t h e  j u r y ' s  
recommendat ion o f  l i f e  o r  d e a t h  would b e  
g i v e n  g r e a t  w e i g h t  i n  t h e  C o u r t ' s  
u l t i m a t e  d e c i s i o n  a s  t o  whe the r  o r  n o t  
t o  impose t h e  d e a t h  p e n a l t y .  

I n  t h e  i n s t a n t  c a s e ,  t h e  remarks  made by t h e  

P r o s e c u t o r  d u r i n g  v o i r  d i r e  r e g a r d i n g  t h e  j u r y ' s  r u l e  i n  

impos ing  t h e  d e a t h  s e n t e n c e ,  l i k e  t h e  P r o s e c u t o r ' s  comments 

i n  C a l d w e l l  v. M i s s i s s i p p i ,  472 U.S. , 1 0 5  S .  



CT. , 86 L.ED.  2d 231 ( 1 9 8 5 ) ,  d i d  i n d e e d  t e n d  

t o  min imize  t h e i r  r o l e .  I t  i s  i m m a t e r i a l  w h e t h e r  t h e  j u r y  

was l e d  t o  b e l i e v e  t h a t  i t  would b e  a n  A p p e l l a t e  C o u r t  o r  

t h e  T r i a l  J u d g e  who would make t h e  u l t i m a t e  d e c i s i o n .  The 

P r o s e c u t o r ' s  comments were made i n  r e s p o n s e  t o  j u r o r s  who 

e x p r e s s e d  d o u b t s  r e g a r d i n g  t h e i r  a b i l i t y  t o  recommend a  

d e a t h  s e n t e n c e  and  s u g g e s t e d  t o  t h e  j u r y  t h a t  someone else 

would b e  r e v i e w i n g  t h e i r  s e n t e n c e  and making t h e  u l t i m a t e  

d e c i s i o n  a s  t o  w h e t h e r  o r  n o t  M r .  Grossman s h o u l d  b e  

s e n t e n c e d  t o  d e a t h .  

The C o u r t ' s  r e f u s a l  t o  g i v e  a  c u r a t i v e  i n s t r u c t i o n  

a s  r e q u e s t e d  by M r .  Grossman t h a t  t h e  j u r y ' s  recommendat ion 

o f  l i f e  o r  d e a t h  would b e  g i v e n  g r e a t  w e i g h t  i n  t h e  u l t i m a t e  

d e c i s i o n  a s  t o  w h e t h e r  o r  n o t  t o  impose t h e  d e a t h  p e n a l t y ,  

l e f t  t h e  j u r y  w i t h  t h e  i m p r e s s i o n  t h a t  t h e y  were n o t  r e a l l y  

r e s p o n s i b l e  f o r  d e c i d i n g  M r .  Grossman ' s  f a t e .  T h a t  

i m p r e s s i o n  was n o t  a d e q u a t e l y  c o r r e c t e d  by t h e  s t a n d a r d  j u r y  

i n s t r u c t i o n s .  

ARGUMENT IV 

The T r i a l  C o u r t ' s  d e n i a l  o f  M r .  
Grossman ' s  Mot ion  t o  C o n t i n u e  t h e  T r i a l  
b e c a u s e  h i s  a t t o r n e y  was i n v o l v e d  i n  a  
F e d e r a l  T r i a l  which was e x p e c t e d  t o  l a s t  
a b o u t  a  month and  l a s t e d  s i x  months ,  
and  b e c a u s e  M r .  G ros sman ' s  a t t o r n e y  had 
d i s c o v e r e d  o n l y  d a y s  b e f o r e  t h e  T r i a l  
t h a t  t h e r e  was a n  a d d i t i o n a l  w i t n e s s  
p r e v i o u s l y  unknown t o  him who was 



a l l e g e d l y  p r e s e n t  d u r i n g  a n  a l l e g e d  
c o n f e s s i o n  made b y  M r .  G r o s s m a n ,  
p r e v e n t e d  M r .  G r o s s m a n ' s  a t t o r n e y  f r o m  
p r e p a r i n g  a c o m p e t e n t  a n d  e f f e c t i v e  
d e f e n s e ,  p a r t i c u l a r l y  a s  t o  t h e  p e n a l t y  
p h a s e  o f  t h e  T r i a l .  

I t  i s  n o t  c o r r e c t  t h a t  c o - c o u n s e l  f o r  M r .  G r o s s m a n  

was a p p o i n t e d  i n  March ,  1 9 8 5 ,  " i n  r e s p o n s e  t o  a M o t i o n  t o  

r emove  McCoun f r o m  t h e  case". C o - c o u n s e l  was a p p o i n t e d  i n  

March ,  1 9 8 5 ,  b u t  M r .  McCoun d i d  n o t  f i l e  h i s  M o t i o n  t o  

W i t h d r a w  f r o m  t h e  case u n t i l  A u g u s t  7 ,  1 9 8 5 ,  a t  w h i c h  t i m e  

h e  was s t i l l  a c t i v e l y  i n v o l v e d  i n  t h e  case o f  U n i t e d  S t a t e s  

v s .  G e o r g e  M e r o s ,  e t  a l .  

A t t o r n e y  McCoun h a d  n o  c o n t r o l  o v e r  t h e  t o t a l l y  

u n e x p e c t e d  l e n g t h  o f  t h e  f e d e r a l  t r i a l ,  a n d  c o u l d  n o t  

a d e q u a t e l y  i n v e s t i g a t e  a n d  p r e p a r e  M r .  G r o s s m a n ' s  case 

b e c a u s e  o f  t h a t  a n d  o t h e r  p r i o r  c o m m i t m e n t s .  ( ~ 1 2 3 - 1 2 6 ) .  

A l t h o u g h  t h e  t r i a l  c o u r t  d i d  g r a n t  M r .  McCoun a c o n t i n a u n c e  

i n  A u g u s t ,  1 9 8 5 ,  t h e  c o u r t  d e n i e d  A t t o r n e y  McCoun l s  M o t i o n  

t o  W i t h d r a w  a n d  a p p o i n t  s u b s t i t u t e  c o u n s e l  who w o u l d  b e  a b l e  

t o  a d e q u a t e l y  p r e p a r e  f o r  t r i a l  a n d  r e p r e s e n t  M r .  G r o s s m a n .  

( R 1 3 2 ) .  

A p p e l l e e  i s  c o r r e c t  t h a t  a d e p o s i t i o n  o f  M r .  

B r e w e r  w a s  s c h e d u l e d  f o r  S e p t e m b e r  1 8 ,  1 9 8 5 ,  b u t  was 

c o n t i n u e d  d u e  t o  t h e  v o l u m e  o f  o t h e r  t e s t i m o n y  a n d  b e c a u s e  

M r .  B r e w e r ' s  c o u n s e l  w a s  n o t  p r e s e n t ,  ( R 1 2 2 9 - 1 2 3 0 ) ,  b u t  



Appellant has found nothing in the record to support 

Appellee's statement that Mr. Brewer's deposition was not 

taken the following week because Mr. McCoun was unprepared. 

Appellee's reference to (R754) is to comments made five 

months before in a deposition of Mr. Hancock. (R754). 

The fact is that Mr. Grossman's attorney and co- 

counsel were simply unable to adequately prepare for trial, 

particularly the penalty phase of the trial, because of 

circumstances beyond their control. Mr. Grossman sought 

only a two week continuance. Mr. Grossman's attorney had 

previously asked the court for permission to withdraw so 

that other counsel could be appointed who would have the 

time to adequately prepare and to competently represent Mr. 

Grossman at trial. Under these circumstances it was an 

abuse of discretion for the trial court to deny Mr. 

Grossman's request for a continuance. 

ARGUMENT V 

The Trial Court erred in (1) denying 
Defendant' s Motion to Exclude Cameras 
from the Court Room where the Court Room 
was unusually small, the camera was 
directly in the jurors line of vision 
and close to them, and the camera was 
extremely obtrusive; and (2) releasing 
to the press a videotape of the crime 
scene during the course of the trial 
when the jury was not sequestered. 



In the instant case, unlike that in Maxwell v. 

State, 443 So.2d 967 (Fla. 1983), Mr. Grossman's reason for 

requesting exclusion of the television cameras was because 

of their location in the court room. Obviously, that was 

something which could not be known to Defendants until the 

beginning of the trial. 

The oral motion, made immediately prior to the 

beginning of trial, specifically alleged that the placement 

of the camera was intrusive. Television cameras must be 

placed in the court room in locations which will not 

interfere with or disrupt the conduct of a trial. In re: 

Post-Newsweek Stations, Florida, Inc., 370 So. 2d 764 (Fla. 

1979). In the instant case, the television camera was 

extremely conspicuous and intrusive and should have been 

excluded. 

Furthermore, the State has cited no cases which 

would justify releasing the video tape which was a trial 

exhibit, of the crime scene to the press. Releasing an 

exhibit is different from permitting the press to video tape 

the trial or otherwise report the trial proceedings. 

ARGUEMENT VI 

The Trial Court erred in ( A )  refusing to 
issue a Subpoena Duces Tecum for Officer 
Park's Personnel File, and (B) in 
allowing the State to introduce evidence 
at Trial regarding Officer Park's 
demeanor and prior conduct record over 
Mr. Grossman's objections. 



The c a s e  o f  I m p a r a t o  v. S p i c o l a ,  238 So.2d 503  

( F l a .  2d DCA 1 9 7 0 ) ,  i s  s i m p l y  i r r e l e v a n t  t o  t h e  t h e  i n s t a n t  

c a s e .  I n  Impara to ,  t h e  S t a t e  A t t o r n e y  had s e r v e d  c o r p o r a t e  

o f f i c e r s  and d i r e c t o r s  w i t h  a  Subpoena Duces Tecum i n  a  

c r i m i n a l  m a t t e r  r e q u i r i n g  them t o  p r o d u c e  l i t e r a l l y  e v e r y  

book,  p a p e r ,  document  and r e c o r d  o f  t h e  c o r p o r a t i o n s  i n  

q u e s t i o n s  from t h e  t i m e  o f  t h e i r  c r e a t i o n  t o  t h e  d a t e  t h e  

Subpoena ' s  were i s s u e d .  The C o u r t  h e l d  t h a t  i s s u i n g  a  

Subpoena Duces Tecum by t h e  Government was a n a l o g o u s  t o  a  

s e a r c h  w a r r a n t  under  t h e  F o u r t h  and F i f t h  Amendment. 

T h e r e f o r e ,  t h e  books and  p a p e r s  t o  b e  produced  must  b e  

s p e c i f i c a l l y  d e s c r i b e d .  - I d .  

I n  t h e  i n s t a n t  c a s e ,  M r .  Grossman was n o t  a n  a g e n t  

o f  t h e  Government s e e k i n g  t o  p r o s e c u t e  t h e  p a r t y  f rom whom 

p r o d u c t i o n  was s o u g h t .  M r .  Grossman s o u g h t  o n l y  O f f i c e r  

P a r k ' s  p e r s o n n e l  f i l e ,  n o t  a  huge  body o f  documents .  

Al though t h e  p e r s o n n e l  f i l e  was a  m a t t e r  o f  p u b l i c  r e c o r d  

a v a i l a b l e  t o  t h e  Defense ,  t h e  D e f e n s e  would have  had t o  

t r a v e l  t o  T a l l a h a s s e e  i n  o r d e r  t o  o b t a i n  a c c e s s  t o  t h e  

f i l e .  

The comments by Mr. Grossman ' s  a t t o r n e y  d u r i n g  

o p e n i n g  argument  a t  p a g e s  1828 t h r o u g h  1829 o f  t h e  r e c o r d  

d i d  n o t  p l a c e  t h e  demeanor o r  c h a r a c t e r  o f  t h e  v i c t i m  i n  

d i p u t e .  H e  m e r e l y  s t a t e d  t h a t  M r .  Grossman and M r .  T a y l o r  



were a t t e m p t i n g  t o  p r e v e n t  O f f i c e r  Park  f rom d rawing  h e r  

@ gun. (R1828-1829).  T h e r e  i s  n o t h i n g  i n  t h i s  s t a t e m e n t  t o  

s u g g e s t  t h a t  O f f i c e r  Pa rk  was o v e r l y  a g g r e s s i v e  o r  s h o u l d  

n o t  h a v e  drawn h e r  gun, m e r e l y  t h a t  Mr. Grossman and M r .  

T a y l o r  were r e a c t i n g  t o  h e r  a c t i o n s  and t r y i n g  t o  p r e v e n t  

t h e  gun from b e i n g  drawn. M r .  McCoun's s t a t e m e n t s  d i d  n o t  

s u g g e s t  t h a t  O f f i c e r  Pa rk  was t h e  a g g r e s s o r .  

A p p e l l a n t  a l s o  d i s p u t e s  A p p e l l e e ' s  s t a t e m e n t  t h a t  

" t h e  j u r y  was a l l o w e d  t o  h e a r  t h e  r e a s o n s  Defense  c o u n s e l  

o b j e c t e d  t o  e v i d e n c e  o f  O f f i c e r  P a r k ' s  demeanor". 

(R1835) . The d i s c u s s i o n  o f  M r .  McCoun' s o b j e c t i o n  (R1833- 

1 8 3 6 ) ,  took  p l a c e  a t  a  s i d e  b a r  c o n f e r e n c e  o u t s i d e  t h e  

p r e s e n c e  o f  t h e  j u r y .  Even i f  t h e  j u r y  had h e a r d  M r .  

e McCoun's r e a s o n s  f o r  h i s  o b j e c t i o n s ,  A p p e l l a n t  f a i l s  t o  see 

how t h a t  d i s c u s s i o n  would h a v e  c u r e d  t h e  t r i a l  c o u r t ' s  e r r o r  

i n  a d m i t t i n g  t h e  e v i d e n c e .  

ARGUMENT V I I  

The T r i a l  C o u r t  e r r e d  i n  deny ing  M r .  
Grossman ' s  Mot ion  t o  Exc lude  Tes t imony 
r e g a r d i n g  t h e  a l l e g e d  p r i o r  b u r g l a r y  o f  
t h e  home o f  B r i a n  Hancock ' s  p a r e n t s ,  
r e g a r d i n g  o t h e r  crimes f o r  which M r .  
Grossman had  been  c o n v i c t e d  and p l a c e d  
on p r o b a t i o n ,  r e g a r d i n g  Mr. Grossman ' s  
a l l e g e d  t h r e a t s  t o  k i l l  B r i a n  Hancock, 
and r e g a r d i n g  M r .  Grossman ' s  a l l e g e d  
o r d e r s  t o  B r i a n  Hancock t o  b u r y  t h e  guns  
i n v o l v e d  i n  t h e  crime. 



In the instant case, it was not necessary to 

permit testimony establishing that the nine millimeter gun 

in Mr. Grossman's possession was stolen in order to 

establish that Mr. Grossman was in violation of parole and 

therefore in danger of going back to jail. Mere possession 

of the gun was a violation of probation and how Mr. Grossman 

obtained the gun was irrelevant to establishing his motive. 

The facts in the instant case are not similar to 

those in the cases in which courts have found that evidence 

of other crimes might be admitted to show the "entire 

context" in which a crime occurred. In Rufin v. State, 397 

So. 2d 277 (Fla. 1981), evidence of a subsequent murder 

committed by the Defendant was found to be admissible 

because it was relevant to proving identity and the fact 

that it linked the Defendant to the victim's automobile, 

explained where the murder weapon was located and how the 

Defendant was aprehended. 

In Smith v. State, 365 So.2d 704 (Fla. 1978), 

evidence of a second homicide was admissible because the 

second murder was part of an unbroken chain of 

circumstances, evidence of the second murder placed the 

Defendant at the scene of the first and in a car directly 

linked to the scene of the first murder, the same vehicle 

and the same weapon were used in both murders and in the 



robbery which was the motive for both homicides. In Heiney 

v. State, 447 So.2d 210 (Fla. 1984), evidence of a previous 

murder was admissible because it was relevant to show the 

Defendant's motive as he committed the second murder in 

order to avoid aprehension for the initial murder and also 

because it was relevant to show the circumstances of the 

Defendant's flight from the location of the first murder in 

Texas to Florida where the second murder occurred. 

Admission of evidence regarding the theft of the 

nine millimeter gun in the instant case was simply not 

relevant to show motive or any other essential elements of 

the crime. Further, it was not part of a closely related 

series of transactions or an unbroken chain of events which 

led to the instant crime. The only effect of this evidence 

was to place Mr. Grossman's character in question and to 

suggest that he had a propensity for crime. 

ARGUMENT X 

The trial court erred in admitting the 
testimony of Larry Bedore regarding 
blood spatters where he was not 
adequately qualified as an expert and in 
permitting him to testify as to his 
opinion when he had made no expert 
analysis of the blood spatters at the 
scene of the crime and where his only 
observation and conclusions were those 
which could be made by an ordinary 
person using common sense. 



I n  t h e  i n t a n t  c a s e ,  M r .  B e d o r e  a d m i t t e d  b o t h  a t  

h i s  d e p o s i t i o n  and i n  h i s  t r i a l  t e s t i m o n y  t h a t  h i s  

o b s e r v a t i o n s  and  c o n c l u s i o n  r e g a r d i n g  t h e  b l o o d  s p a t t e r s  a t  

t h e  s c e n e  o f  t h e  crime were n o t  b a s e d  o n  any  s p e c i a l  

e x p e r t i s e  and  t h a t  t h e  c o n c l u s i o n s  t h a t  h e  drew were s o l e l y  

b a s e d  o n  common s e n s e  a n d  c o u l d  h a v e  b e e n  drawn by a n  

o r d i n a r y  p e r s o n .  H e  a l s o  t e s t i f i e d  t h a t  h e  p e r f o r m e d  no 

t e c h n i c a l  c a l c u l a t i o n s  o r  a n a l y s i s  o f  t h e  b l o o d  s p a t t e r s .  

T h e r e f o r e ,  r e g a r d l e s s  o f  w h e t h e r  o r  n o t  M r .  Bedo re  

c o n s i d e r e d  h i m s e l f  t o  b e  a n  e x p e r t ,  h i s  own t e s t i m o n y  

e s t a b l i s h e d  t h a t  h i s  o p i n i o n  was  n o t  t h a t  o f  a n  e x p e r t .  

T h e r e f o r e ,  h e  s h o u l d  n o t  h a v e  b e e n  p e r m i t t e d  t o  t e s t i f y  a s  

t o  h i s  o p i n i o n .  

ARGUMENT X I 1  

T h e r e  was  i n s u f f i c i e n t  e v i d e n c e  i n  t h e  
i n s t a n t  c a s e  t o  s u p p o r t  a  c o n v i c t i o n  f o r  
f i r s t  d e g r e e  murde r .  

A p p e l l a n t  s t r o n g l y  d i s a g r e e s  w i t h  A p p e l l e e '  s 

a s s e r t i o n  t h a t  O f f i c e r  P a r k ' s  s t a t e m e n t  o v e r  t h e  p o l i c e  

r a d i o  t h a t  " I ' m  h i t " ,  f o l l o w e d  by a  s c r e a m ,  a t  8:18p.m., and  

t h e  d i s c o v e r y  o f  h e r  body a t  8 :26 p.m., was e v i d e n c e  o f  

p r e m e d i t a t i o n  on  M r .  G r o s s m a n ' s  p a r t .  T h e r e  is  a b s o l u t e l y  

no c o n n e c t i o n  be tween  t h e  i s s u e  o f  p r e m e d i t a t i o n  and  t h e  



l a p s e  o f  t i m e  b e t w e e n  O f f i c e r  P a r k ' s  s c r e a m  o v e r  t h e  r a d i o  - 
- a n d  t h e  f i n d i n g  o f  h e r  body .  T h e r e  i s  s i m p l y  no e v i d e n c e  

t h a t  M r .  Grossman h a d  a  " p r e m e d i t a t e d  d e s i g n  t o  a f f e c t  t h e  

d e a t h "  o f  O f f i c e r  P a r k  a s  r e q u i r e d  by S e c t i o n  782.04 (1) 

( A ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) .  

ARGUMENT XI11 

The  T r i a l  C o u r t  e r r e d  i n  r e f u s i n g  t o  
g i v e  D e f e n d a n t t  s r e q u e s t e d  j u r y  
i n s t r u c t i o n  t h a t  t h e  t e s t i m o n y  o f  a n  
a c c o m p l i c e  s h o u l d  b e  r e c e i v e d  by t h e  
j u r y  w i t h  g r e a t  c a u t i o n .  

A l t h o u g h  M r .  Hancock may n o t  h a v e  b e e n  s u b j e c t  t o  

p r o s e c u t i o n  a s  a  p r i n c i p a l  t o  t h e  m u r d e r ,  h e  c e r t a i n l y  was 

a n  a c c e s s o r y  a f t e r  t h e  f a c t  a n d  t o  t h a t  e x t e n t  was a n  

. - 
a c c o m p l i c e .  A.Y.G. v .  S t a t e ,  4 1 4  So.2d 1 1 5 8  ( F l a .  3 r d  DCA 

1 9 8 2 )  [ a s s i s t i n g  t h e  p e r p e t r a t o r  o f  a  crime i n  f l e e i n g  o r  

a v o i d i n g  d e t e c t i o n ,  i s  s u f f i c i e n t  t o  make o n e  a n  a c c e s s o r y  

a f t e r  t h e  f a c t ] .  F u r t h e r m o r e ,  o f  c o u r s e ,  M r .  T a y l o r  was 

c l e a r l y  a n  a c c o m p l i c e  a s  h e  p a r t i c i p a t e d  i n  t h e  crime. 

T h e r e f o r e ,  t h e  j u r y  i n s t r u c t i o n  r e g a r d i n g  a c c o m p l i c e  

t e s t i m o n y  s h o u l d  h a v e  b e e n  g i v e n .  

ARGUMENT XIV 

The  T r i a l  C o u r t  e r r e d  i n  d e n y i n g  M r .  
G r o s s m a n ' s  M o t i o n  f o r  S p e c i a l  P e n a l t y  
P h a s e  J u r y  I n s t r u c t i o n s .  



A p p e l l a n t  was e n t i t l e d  t o  a  j u r y  i n s t r u c t i o n  t o  

t h e  e f f e c t  t h a t  t h e  j u r y ' s  recommendat ion o f  l i f e  o r  d e a t h  

was e n t i t l e d  t o  g r e a t  w e i g h t  i n  o r d e r  t o  c u r e  t h e  i m p r e s s i o n  

l e f t  by t h e  P r o s e c u t o r ' s  r e p e a t e d  r emarks  d u r i n g  v o i r  d i r e  

t h a t  i t  was t h e  judge  who made t h e  u l t i m a t e  d e c i s i o n  

r e g a r d i n g  t h e  d e a t h  p e n a l t y .  

The e v i d e n c e  d i d  n o t  e s t a b l i s h  t h a t  M r .  Grossman 

was unde r  a r r e s t  o r  had been  t a k e n  i n t o  l a w f u l  c u s t o d y  a t  

t h e  t i m e  t h e  i n c i d e n t  o c c u r r e d .  T h e r e f o r e ,  p u r s u a n t  t o  

S t a t e  v. Ramsay, 475 So.2d 6 7 1  ( F l a .  1 9 8 5 ) ,  t h e r e  was no 

e v i d e n c e  t h a t  t h i s  crime o c c u r r e d  d u r i n g  a n  e s c a p e .  

The c a s e  o f  Yacker v. T e i t c h ,  330 So.2d 828 ( F l a .  

3d DCA 1976)  is  i n a p p l i c a b l e  t o  t h e  i n s t a n t  c a s e  b e c a u s e  i t  

i n v o l v e d  a  c i v i l  a c t i o n  f o r  d e f a m a t i o n  o f  c h a r a c t e r ,  n o t  a  

c r i m i n a l  p r o s e c u t i o n .  

ARGUMENT XV 

T h e r e  was i n s u f f i c i e n t  e v i d e n c e  i n  t h e  
i n s t a n t  c a s e  t o  s u p p o r t  a  f i n d i n g  t h a t  
t h e r e  were s u f f i c i e n t  a g g r a v a t i n g  
f a c t o r s  t o  s u p p o r t  a  s e n t e n c e  o f  d e a t h  
and no m i t i g a t i n g  f a c t o r s .  

A p p e l l a n t  s t r o n g l y  d i s a g r e e s  t h a t  i t  was proven  

beyond a  r e a s o n a b l e  d o u b t  t h a t  M r .  Grossman e v e r  had 

s p e c i f i c  i n t e n t  t o  d e p r i v e  O f f i c e r  Park  o f  any p r o p e r t y  

owned by h e r  o r  t o  commit a  crime i n s i d e  h e r  v e h i c l e .  



A p p e l l a n t  a l s o  s t r o n g l y  d i s p u t e s  A p p e l l e e ' s  

s t a t e m e n t  t h a t  " t h e  v i c t i m  l i n g e r e d  f o r  s e v e r a l  m i n u t e s ,  

c o n s c i o u s  o f  i m p e n d i n g  d e a t h " .  T h e r e  was n o  e v i d e n c e  t h a t  

t h i s  crime t o o k  m o r e  t h a n  a f e w  s e c o n d s ,  a s  t o  how l o n g  

O f f i c e r  P a r k  was c o n s c i o u s  a f t e r  t h e  f i r s t  t i m e  s h e  was 

s t r u c k ,  t h a t  M r .  G rossman  i n t e n d e d  t o  i n f l i c t  p a i n  o r  was 

e s p e c i a l l y  p i t i l e s s  a n d  c o n s c i e n c e l e s s ,  o r  o f  e x a c t l y  how 

t h e  s t r u g g l e  b e t w e e n  M r .  G r o s s m a n  a n d  O f f i c e r  P a r k  b e g a n .  

I t  is  c lear ,  h o w e v e r ,  t h a t  a n y  b e a t i n g  w h i c h  o c c u r r e d  was i n  

t h e  c o u r s e  o f  t h e  s t r u g g l e ,  d u r i n g  w h i c h  O f f i c e r  P a r k  

a t t e m p t e d  t o  a n d  s u c c e e d e d  i n  d r a w i n g  h e r  weapon.  T h a t  

s i t u a t i o n  i s  n o t  e v e n  r e m o t e l y  c o m p a r a b l e  t o  t h a t  i n  

C h r i s t o p h e r  v .  S t a t e ,  4 0 7  S o . 2 d  1 9 8  ( F l a .  1 9 8 1 ) ,  w h e r e  t h e  

D e f e n d a n t  s h o t  a  d e f e n s e l e s s  v i c t i m  s i t t i n g  o n  t h e  e d g e  o f  a 

b e d  o r  i n  W i l s o n  v. S t a t e ,  4 3 6  S o . 2 d  9 0 8  ( F l a .  1 9 8 3 1 ,  w h e r e  

t h e  d e f e n d a n t ,  p r i o r  t o  a n y  p h y s i c a l  s t r u g g l e  o r  

c o n f r o n t a t i o n ,  t o o k  a hammer a n d  b e a t  two v i c t i m s  w i t h  i t ,  

whom h e  l a t e r  s h o t ,  a n d  s t a b b e d  a t h i r d  v i c t i m ,  a  f i v e  y e a r  

o l d  c h i l d .  

I n  r e v i e w i n g  a d e a t h  s e n t e n c e ,  t h e  F l o r i d a  S u p r e m e  

C o u r t  h a s  t h e  d u t y  t o  make  a p r o p o r t i o n a l i t y  d e t e r m i n a t i o n  

i n  l i g h t  o f  d e c i s i o n s  i n  o t h e r  d e a t h  p e n a l t y  cases. 

M c C a s k i l l  v. S t a t e ,  344  S o . 2 d  1 2 7 6  ( F l a .  1 9 7 7 ) .  I m p o s i t i o n  

o f  t h e  d e a t h  p e n a l t y  o n  M r .  G r o s s m a n  w a s  e n t i r e l y  



d i s p r o p o r t i o n a t e  t o  l i f e  s e n t e n c e s  imposed  i n  o t h e r  c a p i t a l  

m u r d e r  c a s e s  i n  t h i s  S t a t e .  S e e  Brown v .  S t a t e ,  3 6 7  So.2d 

616 ( F l a .  1 9 7 9 )  [ D e f e n d a n t ,  a n d  two C o - D e f e n d a n t s ,  d u r i n g  

t h e  c o u r s e  o f  a  r o b b e r y ,  k i l l e d  t h e  v i c t i m  by b e a t i n g  h im,  

l o c k i n g  him u p  i n  t h e  t r u n k  o f  a  c a r ,  d r i v i n g  him t o  a  l a k e ,  

b e a t i n g  him a g a i n  w i t h  h i s  f i s t  a n d  w i t h  b o a r d s ,  s h o o t i n g  

him w i t h  a  gun,  a n d  f i n a l l y  d r o w n i n g  him by h o l d i n g  him 

u n d e r  t h e  w a t e r  u n t i l  h e  was d e a d . ] ;  M c C a s k i l l ,  S u p r a  

[ D e f e n d a n t  k i l l e d  v i c t i m  w h i l e  f l e e i n g  f r o m  a  r o b b e r y  

c r e a t i n g  g r e a t  r i s k  o f  d e a t h  t o  a p p r o x i m a t e l y  3 5  t o  4 0  by- 

s t a n d e r s  a n d  e v e n  t h o u g h  t h e  v i c t i m  c o u l d  n o t  h a v e  p r e v e n t e d  

t h e i r  e s c a p e .  1 ;  Chambers  v .  S t a t e ,  339 S o .  2d 204 ( F l a .  

1 9 7 6 )  [ D e f e n d a n t  b e a t  v i c t i m  t o  d e a t h  f r o m  c e r e b r a l  a n d  

b r a i n  s t e m  c o n t u s i o n . ] ;  H a l l i w e l l  v .  S t a t e ,  3 2 3  So .  2d 5 5 7  

( F l a .  1 9 7 5 )  [ D e f e n d a n t  k i l l e d  v i c t i m  by b e a t i n g  him o v e r  t h e  

h e a d  w i t h  a  n i n e t e e n  i n c h  m e t a l  b r e a k e r  b a r  a n d  c o n t i n u e d  

b e a t i n g  a n d  c u t t i n g  v i c t i m ' s  b o d y ,  a n d  l a t e r  u s e d  a  saw,  

m a c h e t e  a n d  f i s h i n g  k n i f e  t o  d i smember  t h e  body .  The  C o u r t  

f o u n d  " n o t h i n g  m o r e  s h o c k i n g  ... t h a n  i n  a  m a j o r i t y  o f  

m u r d e r  c a s e s " .  ]  Even a s s u m i n g ,  t h e r e f o r e ,  t h a t  t h e  S t a t e  

d i d  p r o v e  b e y o n d  a  r e a s o n a b l e  d o u b t  t h e  a g g r a v a t i n g  f a c t o r s  

r e l i e d  o n  by t h e  t r i a l  c o u r t  i n  o p p o s i n g  t h e  d e a t h  s e n t e n c e ,  

t h e  d e a t h  s e n t e n c e  i n  t h e  i n s t a n t  c a s e  was  s i m p l y  

d i s p r o p o r t i o n a t e  t o  t h e  c i r c u m s t a n c e s  o f  t h e  crime when 



compared w i t h  o t h e r  c a s e s  i n  which  D e f e n d a n t s  were s e n t e n c e d  

t o  l i f e .  The d e a t h  s e n t e n c e  imposed on M r .  Grossman s h o u l d  

b e  r e v e r s e d  and v a c a t e d .  

ARGUMENT X V I  

M r .  Grossman's  d e a t h  p e n a l t y  s e n t e n c e  
s h o u l d  b e  r e v e r s e d  b e c a u s e  t h e  T r i a l  
C o u r t  f a i l e d  t o  e n t e r  w r i t t e n  f i n d i n g s  
r e g a r d i n g  t h e  a g g r a v a t i n g  c i r c u m s t a n c e s  
on which h e  was r e l y i n g  t o  impose t h e  
d e a t h  s e n t e n c e  u n t i l  a f t e r  N o t i c e  o f  
Appeal  had been  f i l e d  and  t h e  T r i a l  
C o u r t  had l o s t  j u r i s d i c t i o n  o f  t h e  c a s e ,  
and t h e  T r i a l  C o u r t  d i d  n o t  o r a l l y  
r ec i t e  t h e  f i n d i n g s  on  which t h e  d e a t h  
s e n t e n c e  was b a s e d  i n t o  t h e  r e c o r d  a t  
t h e  t i m e  o f  h e a r i n g .  

The e n t r y  o f  a  w r i t t e n  o r d e r  s p e c i f y i n g  t h e  

a g g r a v a t i n g  and m i t i g a t i n g  f a c t o r s  t o  s u p p o r t  t h e  d e a t h  

s e n t e n c e ,  p u r s u a n t  t o  S e c t i o n  921 .141  F l a .  S t a t . ,  i s  c l e a r l y  

n o t  s i m p l y  a  p r o c e d u r a l  m a t t e r .  F u r t h e r m o r e ,  under  t h i s  

S t a t u t e  t h e  e n t r y  o f  s p e c i f i c  w r i t t e n  f i n d i n g s  o f  f a c t  

r e g a r d i n g  a g g r a v a t i n g  and m i t i g a t i n g  c i r c u m s t a n c e s  is 

manda to ry  and t h e  f a i l u r e  o f  t h e  c o u r t  t o  e n t e r  s u c h  a  

w r i t t e n  o r d e r  r e q u i r e s  t h a t  t h e  D e f e n d a n t  b e  s e n t e n c e d  t o  

l i f e  impr isonment .  T h i s  s t a t u t o r y  r e q u i r e m e n t  is c e r t a i n l y  

n o t  a n  a r b i t r a r y  a p p l i c a t i o n  o f  t h e  d e a t h  p e n a l t y .  

Fu r the rmore ,  i n  t h e  i n s t a n t  c a s e ,  t h e  t r i a l  judge  

d i d  n o t  e n t e r  t h e  w r i t t e n  o r d e r  and f i n d i n g s  o f  f a c t  



r e g a r d i n g  a g g r a v a t i n g  a n d  m i t i g a t i n g  c i r c u m s t a n c e s  u n t i l  

t h r e e  m o n t h s  a f t e r  s e n t e n c i n g .  T h i s  w a s  l o n g  a f t e r  t h e  

t r i a l  c o u r t  h a d  l o s t  j u r i s d i c t i o n ,  n o t  o n l y  by f i l i n g  o f  t h e  

N o t i c e  o f  A p p e a l  b u t  b e c a u s e  t h e  t i m e  f o r  a p p e a l  h a d  r u n  two 

m o n t h s  b e f o r e .  F e r g u s o n  v. S t a t e ,  4 1 7  S o . 2 d  6 3 9  ( F l a .  

1 9 8 2 ) ,  c i t e d  by  A p p e l l e e  is  n o t  d i s p o s i t i v e  i n  t h e  i n s t a n t  

c a s e .  I n  F e r q u s o n ,  t h e r e  i s  n o  i n d i c a t i o n  o f  whGn t h e  t r i a l  

j u d g e ' s  w r i t t e n  f i n d i n g s  h a d  b e e n  e n t e r e d ,  o n l y  t h a t  t h e y  

h a d  b e e n  p r o v i d e d  t o  t h e  C o u r t  i n  a  s u p p l e m e n t a l  r e c o r d .  

S e c t i o n  9 2 1 . 1 4 1  F l a .  S t a t . ,  s t a t e s  t h a t  e n t r y  o f  

t h e  w r i t t e n  o r d e r  s p e c i f y i n g  t h e  t r i a l  j u d g e ' s  f i n d i n g s  o f  

f a c t  i s  r e q u i r e d  i n  - a l l  c a s e s ,  n o t  m e r e l y  i n  c a s e s  w h e r e  t h e  

j u d g e  o v e r r i d e s  t h e  j u r y ' s  r e c o m m e n d a t i o n .  T h e  d e a t h  

s e n t e n c e  i m p o s e d  o n  Mr. G r o s s m a n  s h o u l d  b e  v a c a t e d  a n d  a  

s e n t e n c e  o f  l i f e  i m p r i s o n m e n t  i m p o s e d  i n s t e a d .  

CONCLUSION 

M r .  G r o s s i n a n ' s  c o n v i c t i o n  o f  f i r s t  d e g r e e  m u r d e r  

a n d  t h e  d e a t h  s e n t e n c e  i m p o s e d  o n  h im by t h e  t r i a l  c o u r t  

s h o u l d  b e  r e v e r s e d  a n d  v a c a t e d .  

R e s p e c t f u l  l y  s u b m i t t e d ,  

D I L L ~ N G E R  is S W I S H E R ,  P .AV \ 
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