
I N  T H E  SUPREME COURT OF F L O R I D A  

T A L L A H A S S E E ,  F L O R I D A  

M A R T I N  GROSSMAN, * 

A P P E L L A N T ,  

* v s .  

S T A T E  OF F L O R I D A ,  

A P P E L L E E .  

CASE NO .: 68,096 

F- 
SID J. WHITE 

A P P E L L A N T ' S  S U P P L E M E N T A L  B R I E F  

E L I Z A B E T H  G .  M A N S F I E L D  
LAW O F F I C E  O F  GARY A. C A R N A L  
6 5 5 1  C e n t r a l  A v e n u e  
S t .  P e t e r s b u r g ,  F l o r i d a  3 3 7 1 0  
( 8 1 3 1  3 8 1  -8774  



T A B L E  OF CONTENTS 

Tab le  o f  C i t a t i o n s  ........................................... 
Statement o f  F a c t s  ........................................... 
Issue  ........................................................ 
Summary o f  the  Argument  ...................................... 
Argument :  

Quest ion I .............................................. 
I n t r o d u c t i o n  a t  t h e  s e n t e n c i n g  h e a r i n g  o f  
s ta tements  o f  O f f i c e r  P a r k ' s  f a m i l y  members 
r e g a r d i n g  O f f i c e r  P a r k ' s  c h a r a c t e r  a n d  persona l  i t y  
a n d  t h e  impac t  o f  her  dea th  o n  her  f a m i l y  
p u r s u a n t  t o  F l o r i d a  S ta tu te  921 .143 .  was a n  
u n c o n s t i t u t i o n a l  v o i l a t i o n  o f  M r .  Grossman's E i g h t h  
Amendment r i g h t s ,  r e q u i r i n g  reversa l  o f  h i s  dea th  
sen tence .  

C o n c l u s i o n  ................................................... 
....................................... C e r t i f i c a t e  o f  Serv  i ce  

PAGE NO.: 



TABLE OF C I T A T I O N S  

PAGE NO:  

Cases 

Booth v .  M a r y l a n d ,  55 U.S .L .W.  4836 ( J u n e  15, 19871 .......... 4 

Chapman v .  Ca l i fo rn ia ,  386 U . S .  18 [I9671 .................... 6 

Other  Author i ty  

Section 921.143. F l o r i d a  Statutes,  [ 19851 . . . . . . . . . . . . , . . . . . . . 



STATEMENT OF T H E  FACTS 

A t  t h e  s e n t e n c i n g  h e a r i n g  h e l d  December  13, 1985, t h e  T r i a l  C o u r t  p e r m i t t e d  

s ta temen ts  b y  seve ra l  members  o f  O f f i c e r  P a r k ' s  f a m i l y  t o  b e  a d m i t t e d  i n  e v i d e n c e  

[ R  2741 1 .  O f f i c e r  P a r k ' s  p a r e n t s  b o t h  a p p e a r e d  a n d  made t h e i r  s ta temen ts  i n  

p e r s o n .  [ R  2741-44, 2747-491. I n  e l o q u e n t  a n d  m o v i n g  d e t a i l ,  M r .  & M r s .  P a r k  

d e s c r i b e d  t h e  de l  i g  h t f u l ,  warm, a n d  l o v i n g  p e r s o n a l i t y  o f  t h e i r  daugh te r ,  t h e  c lose,  

c a r i n g  r e l a t i o n s h i p  she had w i t h  each  member o f  t h e  f a m i l y ,  a n d  t h e  d e v a s t a t i n g  

l oss  a n d  i n c o n s o l a b l e  g r i e f  e x p e r i e n c e d  b y  he r  s u r v i v o r s  [ R  2741 -44, 2747-491. I n  

a d d i t i o n .  t h e  Sta te  r e a d  i n t o  t h e  r e c o r d  a  w r i t t e n  s t a t e m e n t  p r e p a r e d  b y  O f f i c e r  

P a r k ' s  b r o t h e r ,  a l so  d e s c r i b i n g  h e r  c h a r m i n g  p e r s o n a l i t y ,  h e r  c l o s e  r e l a t i o n s h i p  

w i t h  h im a n d  t h e  d e v a s t a t i n g  emot iona l  i m p a c t  o f  h e r  d e a t h  o n  t h o  e n t i r e  f a m i l y .  

[ R  2744-471 These s ta temen ts  a l so  e x p r e s s e d  t h e  o p i n i o n  t h a t  O f f i c e r  P a r k ' s  

m u r d e r  was b r u t a l  a n d  m e r c i l e s s  a n d  t h a t  M r .  Grossman d e s e r v e d  t o  d i e  a n d  w o u l d  

k i l l  a g a i n  [ R  2743-44, 2746-471. A f t e r  h e a r i n g  these  s ta tements ,  t h e  T r i a l  C o u r t  

e n t e r e d  s e n t e n c e  o f  d e a t h  o n  M r .  Grossman.  I R  27041. 



I S S U E  

WAS I N T R O D U C T I O N  A T  T H E  S E N T E I V C I N G  H E A R I N G  O F  T H E  
S T A T E M E N T S  O F  O F F I C E R  P A R K ' S  F A M I L Y  R E G A R D I N G  H E R  
C H A R A C T E R  A N D  P E R S O N A L I T Y  A N D  T H E  I M P A C T  O F  H E R  D E A T H  
O N  H E R  F A M I L Y ,  P U R S U A N T  T O  S E C T I O N  9 2 1 . 1 4 3 .  F L O R I D A  
S T A T U T E S ,  A N  U N C O N S T I T U T I O I V A L  V I O L A T I O N  O F  M R .  G R O S S M A N ' S  
E I G H T H  A M E N D M E N T  R I G H T S ?  



SUMMARY OF THE ARGUMENT 

Sect ion 9 2 1 . 1 4 3 ,  F l o r i d a  Statu tes [ 1 9 8 5 1  v io la tes  t he  E i g h t h  Amendment 

because it r e q u i r e s  cons  i de ra t i on  a t  a  cap i t a l  sen tenc ing  p roceed ing  o f  f a c t o r s  

such  as t he  cha rac te r  o f  t he  v i c t i m  and  t he  e f f e c t  on t h e  v i c t i m ' s  f am i l y .  The 

Supreme C o u r t  has he ld  t h a t  such  f ac to r s  a r e  no t  r e l evan t  i n  d e c i d i n g  whether  o r  

no t  the  De fendan t  deserves the  death penal ty .  and  a  death sentence where such  
7 

f ac to r s  were p resen ted  i n  ev idence  mus t  b e  reserved .  I n  t he  i ns tan t  case, t he  

e r r o r  was n o t  harmless because it canno t  be  sa id  beyond  a  reasonable doubt  t he  

C o u r t  wou ld  have imposed t he  death pena l t y  i n  t he  absence o f  the  s ta tements  o f  

the  v i c t i m ' s  f am i l y .  



ARGUMENT 

I N T R O D U C T I O N  A T  THE SENTENCING H E A R I N G  OF STATEMENTS OF 
O F F I C E R  PARK 'S  F A M I L Y  MEMBERS REGARDING OFFICER PARK 'S  
CHARACTER AND P E R S O N A L I T Y  AND T H E  IMPACT OF HER D E A T H  
ON HER F A M I L Y  PURSUANT TO F L O R I D A  S T A T U T E  9 2 1 . 1 4 3 ,  WAS A N  
U N C O N S T I T U T I O N A L  V I O L A T I O N  OF MR. GROSSMAN'S E I G H T H  
AMENDMENT RIGHTS,  R E Q U I R I N G  R E V E R S A L  OF H I S  D E A T H  
SENTENCE.  

S e c t i o n  9 2 1  ,143 .  F l o r i d a  S ta tu tes  [ 1 9 8 5 1 ,  r e q u i r e s  t h a t  t h e  T r i a l  C o u r t  p e r m i t  

t h e  n e x t  o f  k i n  o f  a  h o m i c i d e  v i c t i m  t o  e i t h e r  t e s t i f y  o r  p r e s e n t  a  w r i t t e n  

s ta temen t  t o  t h e  C o u r t  r e g a r d i n g  t h e  " h a r m  i n c l u d i n g  soc ia l ,  p s y c h o l o g i c a l  o r  

p h y s i c a l  h a r m  . . . d i r e c t l y  o r  i n d i r e c t l y  r e s u l t i n g  f r o m  t h e  c r i m e  . . ." a t  t h e  

s e n t e n c i n g  h e a r i n g .  However ,  t h e  U n i t e d  Sta tes  Supreme C o u r t  has h e l d  t h a t  a  

s i m i l a r  M a r y l a n d  S t a t u t e  was u n c o n s t i t u t i o n a l .  Boo th  v .  M a r y l a n d ,  55  U.S.L.W. 

4 0 3 6  [ J u n e  15 ,  1 9 0 7 1 .  

T h e  M a r y l a n d  Sta tu te ,  l i k e  t h e  F l o r i d a  Sta tu te ,  p e r m i t t e d  " v i c t i m ' s  i m p a c t  

s t a t e m e n t s "  d e s c r i b i n g  t h e  i m p a c t  o f  t h e  c r i m e  o n  t h e  v i c t i m ' s  f a m i l y .  I n  Booth,  

however,  o n l y  a  p r e s e n t e n c e  r e p o r t  summar i z i n g  i n t e r v i e w s  w i t h  t h e  v i c t i m ' s  

f a m i l y  was r e a d  t o  t h e  C o u r t  a n d  n o n e  o f  t h e  f a m i l y  members  t e s t i f i e d  i n  p e r s o n .  

I n  t h e  i n s t a n t  case, o f  cou rse ,  O f f i c e r  P a r k ' s  m o t h e r  a n d  f a t h e r  e a c h  gave 

i n t e n s e l y  mov ing ,  p e r s o n a l  s ta temen ts  t o  t h e  C o u r t .  

I n  Booth, t h e  Supreme C o u r t  f o u n d  t h a t  t h e  E i g h t h  Amendment  p r o h i b i t e d  

c o n s i d e r a t i o n  o f  v i c t i m  i m p a c t  e v i d e n c e  i n  a  c a p i t a l  s e n t e n c i n g  p r o c e e d i n g .  S u c h  

i n f o r m a t i o n  i s  i r r e l e v a n t  because t h e  d e a t h  p e n a l t y  s h o u l d  b e  based  o n l y  o n  " t h e  

c h a r a c t e r  o f  t h e  d e f e n d a n t  a n d  t h e  c i r c u m s t a n c e s  o f  t h e  c r i m e  a n d  a d m i s s i o n  o f  

s u c h  i n f o r m a t i o n  c r e a t e s  a n  u n a c c e p t a b l e  r i s k  t h a t  t h e  d e a t h  p e n a l t y  may be 

imposed i n  a n  a r b i t r a r y  a n d  c a p r i c i o u s  m a n n e r . "  - I d .  T h e  c h a r a c t e r  a n d  

r e p u t a t i o n  o f  t h e  v i c t i m  a n d  t h e  e f f e c t  o n  t h e  v i c t i m ' s  f a m i l y  g e n e r a l l y  have 

n o t h i n g  t o  do  w i t h  t h e  b lame w o r t h i n e s s  o f  t h e  d e f e n d a n t .  I d .  I n  t h e  i n s t a n t  - 



case, f o r  example .  M r .  Grossman  d i d  n o t  k n o w  O f f i c e r  P a r k  a n d  h i s  a c t i o n s  w e r e  

n o t  m o t i v a t e d  b y  h e r  c h a r a c t e r  o r  r e p u t a t i o n  o r  b y  t h e  p o t e n t i a l  i m p a c t  o n  h e r  

f a m i l y .  

F u r t h e r m o r e ,  i n  some cases. f a m i l y  members  may b e  a r t i c u l a t e  a n d  p e r s u a s i v e  

i n  e x p r e s s i n g  t h e i r  l oss  a n d  g r i e f ,  b u t  i n  o t h e r s ,  a l t h o u g h  t h e  l oss  may b e  as 

g r e a t ,  t h e  v i c t i m  may have had n o  f a m i l y  o r  t h e  f a m i l y  may b e  less  a r t i c u l a t e  i n  

d e s c r i b i n g  t h e i r  f e e l i n g s .  - I d .  C e r t a i n l y ,  i n  t h e  i n s t a n t  case, t h e  s ta temen ts  o f  

O f f i c e r  P a r k ' s  mo the r ,  f a t h e r ,  a n d  b r o t h e r  w e r e  d r a m a t i c a l l y  m o v i n g .  However ,  

t h e i r  e loquence  s h o u l d  n o t  h e l p  c o n d e m n  M r .  g r o s s m a n  t o  death,  a n y  m o r e  t h a n  

t h e  i n a r t i c u l a t e n e s s  o f  a n o t h e r  v i c t i m ' s  f a m i l y  s h o u l d  r e s u l t  i n  a  l i f e  sen tence .  

T h e  c h a r a c t e r  o f  t h e  v i c t i m  i s  a l s o  i r r e l e v a n t  t o  d e c i d i n g  w h e t h e r  o r  n o t  a  

d e f e n d a n t  s h o u l d  b e  s e n t e n c e d  t o  dea th .  - I d .  I t  is  o n l y  t h e  c h a r a c t e r  o f  t h e  

d e f e n d a n t  a n d  t h e  c i r c u m s t a n c e s  o f  t h e  c r i m e  w h i c h  s h o u l d  b e  c o n s i d e r e d .  I d .  - 

O u r  s y s t e m  o f  j u s t i c e  r e j e c t s  t h e  v iew  t h a t  d e f e n d a n t s  whose v i c t i m s  w e r e  asse ts  

t o  t h e  c o m m u n i t y  s h o u l d  b e  p u n i s h e d  more  s e v e r e l y  t h a n  those  whose v i c t i m s  

w e r e  l e s s  w o r t h y .  I d .  T h e  d e c i s i o n  t o  s e n t e n c e  M a r t i n  Grossman  t o  d e a t h  s h o u l d  - 

n o t  have been  based,  t o  even  t h e  s l i g h t e s t  d e g r e e  o n  a  p e r c e p t i o n  t h a t  O f f i c e r  

P a r k  was a  woman o f  s t e r l i n g  c h a r a c t e r .  

S e c t i o n  9 2 1  . 1 4 3 ,  F l o r i d a  S ta tu tes  [ 1 9 8 5 1  i s  c l e a r l y  u n c o n s t i t u t i o n a l  i n  t h a t  it 

r e q u i r e s  t h e  T r i a l  C o u r t  t o  a d m i t  v i c t i m  i m p a c t  s ta temen ts  a t  c a p i t a l  s e n t e n c i n g  

h e a r i n g s .  A l t h o u g h  i n  Booth, t h e  s ta temen ts  w e r e  h e a r d  b y  t h e  j u r y  w h i l e  i n  t h e  

i n s t a n t  case, o n l y  t h e  j u d g e  h e a r d  t h e  s ta tements ,  t h e  F l o r i d a  S t a t u t e  n e v e r t h e l e s s  

r e q u i r e s  c o n s i d e r a t i o n  o f  f a c t o r s  w h i c h  t h e  C o u r t  i n  Boo th  h e l d  w e r e  n o t  r e l e v a n t  

i n  a  c a p i t a l  s e n t e n c i n g  p r o c e e d i n g  a n d  t h e r e f o r e  v i o l a t e s  t h e  E i g h t  Amendment .  

T h e  e r r o r  i n  t h e  i n s t a n t  case was n o t  ha rm less .  A n  e r r o r  is  h a r m f u l  u n l e s s  

t h e  A p p e l l a t e  C o u r t  c a n  say b e y o n d  a  reasonab le  d o u b t  t h a t  t h e  e r r o r  d i d  n o t  



a f f e c t  t h e  v e r d i c t .  Chapman v .  C a l i f o r n i a ,  386 U.S. 18 [19671. I t  i s  u t t e r l y  

imposs ib le  t o  read  t h e  s ta temen ts  o f  O f f i c e r  P a r k ' s  mo the r ,  f a t h e r ,  a n d  b r o t h e r -  

e v e n  i n  t h e  c o l d  a n d  e x p r e s s i o n l e s s  p r i n t  o f  t h e  t r a n s c r i p t  - w i t h o u t  b e i n g  moved.  

F u r t h e r m o r e ,  S e c t i o n  921 .143, F l o r i d a  S t a t u t e s  [I9851 o n  i t s  f a c e  r e q u i r e s  t h e  

T r i a l  C o u r t  t o  c o n s i d e r  t h e  c r i m e ' s  e f f e c t  on  t h e  f a m i l y  i n  impos ing  sen tence .  I n  

l i g h t  o f  Booth, t h e  o n l y  way  t o  f i n d  t h e  S t a t u t e  c o n s t i t u t i o n a l  w o u l d  b e  t o  r e a d  

it as p r o v i d i n g  t h a t  t h e  t r i a l  j u d g e  s h a l l  l i s t e n  t o  t h e  v i c t i m s  i m p a c t  s ta temen t  

b u t  t h e n  m u s t  d i s r e g a r d  those  s ta temen ts .  C l e a r l y ,  s u c h  a  r e a d i n g  w o u l d  b e  

a b s u r d  a n d  c o u l d  n o t  have b e e n  i n t e n d e d  b y  t h e  l e g i s l a t u r e .  T h e  g r i e f  o f  t h e  

v i c t i m ' s  f a m i l y  a n d  t h e  c h a r a c t e r  o f  t h e  v i c t i m  a r e  s i m p l y  n o t  r e l e v a n t  

c o n s i d e r a t i o n s  f o r  e i t h e r  a  j u d g e  o r  j u r y  i n  a  c a p i t a l  s e n t e n c i n g  p r o c e e d i n g .  I t  

c a n n o t  b e  sa id  b e y o n d  a  reasonab le  d o u b t  t h a t  t h e  T r i a l  C o u r t  w o u l d  have  

imposed t h e  dea th  p e n a l t y  o n  M a r t i n  Grossman  if t h e  C o u r t  had  n o t  had  b e f o r e  it 

t h e  e l o q u e n t  a n d  m o v i n g  s ta temen ts  o f  O f f i c e r  P a r k ' s  f a m i l y .  
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