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STATEMENT OF THE CASE AND THE FACTS 

COMER CASE 

Respondent Zachary Comer filed a claim for unemployment 

compensation benefits on May 22, 1984. (Comer R.4). He was 

initially determined qualified for benefits. (Comer R.5). 

His former employer appealed the determination and a formal 

administrative hearing was held. (Comer R.6). The hearing 

officer rendered a decision reversing the initial 

determination and holding Comer disqualified for benefits. 

(Comer R.7-9). Comer did not further appeal the 

determination. As a result of the finality of the 

disqualification decision, an overpayment determination was 

issued. (Comer R.ll). Comer timely appealed the 

determination and a formal administrative hearing was held. 

(Comer R. 12-14). The hearing officer upheld the overpayment 

determination and further held that recovery of it could not 

be waived. (Comer R. 15-16). Comer timely appealed the 

hearing officer's decision. (Comer R.17). The Commission 

was unable to review the hearing officer's decision because 

of a defective record. Consequently, the cause was remanded 

for hearing -- de novo. (Comer R.18). At the conclusion of the 

second hearing, the hearing officer again rendered a decision 

upholding the overpayment determination and holding that 

recovery could not be waived. (Comer R.41-44). On appeal 



the Unemployment Appeals Commission affirmed the hearing 

officer ' s decision. (Comer R. 44). 

Comer appealed the Commission's order to the Third 

District Court of Appeal. The Third District Court of Appeal 

reversed the Commission's order and certified that its 

decision expressly and directly conflicted with Sheppard v. 

State Department of Labor and Employment Security, 442 So.2d 

1114 (Fla. 4th DCA 1983). (Comer R.47-48). 

The Commission timely invoked the court ' s discretionary 

jurisdiction under Florida Rule of Appellate Procedure 

9.030(a)(2)(A)(iv). 

RENELUS CASE 

Respondent Pierre J. Renelus was initially determined 

qualified for benefits.  e en el us R. 1). The employer's agent 

timely appealed the determination.  enel el us R.2). On 

September 7, 1984, after a formal hearing, an unemployment 

compensation hearing officer reversed the initial 

determination and held Renelus disqualified for having been 

discharged from employment for misconduct. (Renelus R. 3-4). 

Renelus attempted to appeal the decision, but his appeal was 

out of time. (Renelus R.6, 8). 

As a result of the decision disqualifying Renelus and 

his failure to timely appeal it, an overpayment determination 

was issued on October 23, 1984. (Renelus R. 7 ) . Counsel for 

Renelus filed a timely appeal to the overpayment determination. 



(Renelus R. 9). Pursuant to Renelus ' appeal, a formal 

administrative hearing was held on April 17, 1985.  e en el us 

R.13-87). The unemployment compensation hearing officer 

affirmed the overpayment determination and held that recovery 

of the overpayment could not be waived.  e en el us R.88-89). 

Renelus appealed to the Unemployment Appeals Commission 

without success. (Renelus R. 90-91). 

Renelus appealed the Commission's order to the Third 

District Court of Appeal. (Renelus R.92). The Third 

District Court of Appeal reversed the Commission's order and 

certified that its decision expressly and directly conflicted 

with Sheppard v. State Department of Labor and Employment 

Security, 442 So.2d 1114 (Fla. 4th DCA 1983). 

The Commission invoked the court's discretionary review 

jurisdiction under Florida Rule of Appellate Procedure 

9.030(a)(2)(~)(iv). Pursuant to the Unemployment Appeals 

Commission ' s motion, the court consolidated the Renelus case 

with the Comer case. 



SUMMARY OF ARGUMENT 

Unemployment compensa t ion  overpayments  o c c u r  when 

i n i t i a l  d e t e r m i n a t i o n s  f a v o r a b l e  t o  c l a i m a n t s  are r e v e r s e d  

on a p p e a l .  S e c t i o n  443.151 ( 6 )  ( b )  , F l o r i d a  S t a t u t e s  (1983 ),  

r e q u i r e s  r e c i p i e n t s  o f  overpayments  t o  r e p a y  them. The 

D i v i s i o n  of Unemployment Compensation, a t  i t s  d i s c r e t i o n ,  

may demand d i r e c t  repayment  of  t h e  overpayment o r  may r e c o v e r  

it by recoup ing  it from f u t u r e  b e n e f i t s  t h a t  may become 

a v a i l a b l e  t o  t h e  overpayment  r e c i p i e n t .  - I d .  S e c t i o n  

443.151 ( 6  ) ( c )  , p r o v i d e s  t h a t  t h e  D i v i s i o n  of Unemployment 

Compensat ion c a n n o t  r e c o v e r  overpayments  by recoupment from 

f u t u r e  b e n e f i t s  when c e r t a i n  c i r c u m s t a n c e s  are p r e s e n t .  No 

s i m i l a r  p r o v i s i o n  i s  c o n t a i n e d  i n  t h e  s t a t u t e  which would 

p e r m i t  w a i v e r  of  r e c o v e r y  of  t h e  overpayment  a l t o g e t h e r .  

I n  S a g a e r t  v.  S t a t e  Department  o f  Labor and Employment 

S e c u r i t y ,  418 So.2d 1228  l la. 3d DCA 1 9 8 2 ) ,  t h e  T h i r d  D i s t r i c t  

C o u r t  o f  Appeal  h e l d  t h a t  t h e  s t a t u t o r y  scheme w a s  i l l o g i c a l  

and a b s u r d  and r e f u s e d  t o  f o l l o w  it. The c o u r t  h e l d  t h a t  t h e  

D i v i s i o n  must c o m p l e t e l y  waive  r e c o v e r y  of  overpayments  when 

a t t e n d a n t  c i r c u m s t a n c e s  p r e c l u d e  recoupment of  t h e  overpay-  

ment from b e n e f i t s  which might  become a v a i l a b l e  t o  t h e  

r e c i p i e n t  of t h e  overpayment .  

I n  Sheppard v .  S t a t e  Department of  Labor and Employment 

S e c u r i t y ,  442 So.2d 1114 ( F l a .  4 t h  DCA 1 9 8 3 ) ,  t h e  F o u r t h  

D i s t r i c t  Cour t  of  Appeal e x p r e s s l y  d i s a g r e e d  w i t h  S a g a e r t  and 



h e l d  t h a t  t h e  T h i r d  D i s t r i c t  exceeded i t s  a u t h o r i t y  by 

j u d i c i a l l y  amending t h e  s t a t u t e .  

The T h i r d  D i s t r i c t  Cour t  o f  Appeal fo l lowed  S a g a e r t  i n  

G a r c i a  v.  Department of  Labor and Employment S e c u r i t y ,  426 

So.2d 1171  l la. 3 r d  DCA 1 9 8 3 ) .  I n  Comer v. S t a t e  

Unemployment Appeals  Commission, 481 So.2d 67 ( F l a .  3 rd  DCA 

1 9 8 5 ) ,  and Renelus  v.  F l o r i d a  Unemployment Appeals  

Commission, No. 85-1556 ( F l a .  3rd  DCA Mar. 4, 1 9 8 6 ) ,  t h e  

T h i r d  D i s t r i c t  Cour t  o f  Appeal r e a f f i r m e d  S a g a e r t  and G a r c i a  

and c e r t i f i e d  i t s  d e c i s i o n s  as e x p r e s s l y  and d i r e c t l y  

c o n f l i c t i n g  w i t h  Sheppard  . 
The f o l l o w i n g  d i s c u s s i o n  w i l l  d e m o n s t r a t e  t h a t  t h e  

F o u r t h  D i s t r i c t  Cour t  o f  Appeal c o r r e c t l y  obse rved  t h a t  t h e  

s t a t u t e  does  n o t  p r o v i d e  f o r  o u t r i g h t  wa ive r  o f  r e c o v e r y  of  

overpayments  and such  r e l i e f  canno t  c o n s t i t u t i o n a l l y  b e  

l e g i s l a t e d  by t h e  c o u r t s  o f  t h e  S t a t e  o f  F l o r i d a .  The 

d e c i s i o n s  o f  t h e  T h i r d  D i s t r i c t  Cour t  o f  Appeal h o l d i n g  t o  

t h e  c o n t r a r y  must b e  o v e r t u r n e d .  



ARGUMENT 

ISSUE I 

SECTION 4 4 3 . 1 5 1 ( 6 ) ,  FLORIDA STATUTES 
( 1 9 8 3 ) ,  DOES NOT PROVIDE FOR WAIVER OF 
RECOVERY OF UNEMPLOYMENT COMPENSATION 
OVERPAYMENTS. 

The unemployment compensa t ion  program i s  a c o o p e r a t i v e  

f e d e r a l - s t a t e  e f f o r t  t o  p r o v i d e  f i n a n c i a l  a s s i s t a n c e  t o  

c e r t a i n  unemployed worke r s .  F e d e r a l  r e g u l a t i o n s  r e q u i r e  

prompt payment of  b e n e f i t s  t o  e l i g i b l e  a p p l i c a n t s .  20 C.F.R. 

$640.5 ( 1 9 8 0 ) .  The s tates  canno t  suspend payment o f  b e n e f i t s  

pend ing  t h e  outcome o f  a p p e a l  p r o c e e d i n g s .  C a l i f o r n i a  

Department  o f  Human Resources  Development v .  J a v a ,  402 U.S. 

1 2 1  (1971)  ; 42 U.S.C. $503 ( b )  ( 2 ) .  A c c o r d i n g l y ,  S e c t i o n  

443.151 ( 5 )  ( a ) ,  F l o r i d a  S t a t u t e s  (1983 ),  p r o v i d e s :  

( 5  ) PAYMENT OF BENEFITS. -- 
( a )  B e n e f i t s  s h a l l  b e  p rompt ly  p a i d  

i n  a c c o r d a n c e  w i t h  a d e t e r m i n a t i o n  or 
r e d e t e r m i n a t i o n  r e g a r d l e s s  o f  any a p p e a l  
or  pend ing  a p p e a l .  

Overpayments i n e v i t a b l y  r e s u l t  when i n i t i a l  d e t e r m i n a t i o n s  

f a v o r a b l e  t o  c l a i m a n t s  are o v e r t u r n e d  on a p p e a l .  

The overpayments  i n  t h e s e  c a s e s  o c c u r r e d  when unemployment 

compensa t ion  h e a r i n g  o f f i c e r s  r e v e r s e d  i n i t i a l  d e t e r m i n a t i o n s  

f a v o r a b l e  t o  Comer and Renelus  and t h e  h e a r i n g  o f f i c e r s '  

d e c i s i o n s  became f i n a l .  



The l i a b i l i t y  of  overpayment r e c i p i e n t s  t o  make 

r e s t i t u t i o n  i n  n o n f r a u d u l e n t  c a s e s  i s  found a t  S e c t i o n  

443.151 ( 6 )  ( b )  , F l o r i d a  S t a t u t e s  (1983 ) : 

( b )  I f  any p e r s o n ,  o t h e r  t h a n  by 
r e a s o n  of  h i s  f r a u d ,  h a s  r e c e i v e d  any sum 
a s  b e n e f i t s  under t h i s  c h a p t e r  t o  which, 
under  a  r e d e t e r m i n a t i o n  o r  d e c i s i o n  
p u r s u a n t  t o  t h i s  s e c t i o n ,  h e  h a s  been 
found n o t  e n t i t l e d ,  h e  s h a l l  be l i a b l e  t o  
r e p a y  such sum t o  t h e  d i v i s i o n  f o r  and on 
b e h a l f  of t h e  t r u s t  fund o r ,  i n  t h e  
d i s c r e t i o n  of t h e  d i v i s i o n ,  s h a l l  have  
such  sum deducted  from any f u t u r e  
b e n e f i t s  p a y a b l e  t o  him under t h i s  
c h a p t e r .  No such recovery  o r  recoupment 
o f  such sum may be e f f e c t e d  a f t e r  two 
y e a r s  from t h e  d a t e  of such 
r e d e t e r m i n a t i o n  o r  d e c i s i o n .  

The p r o v i s i o n  does n o t  pe rmi t  t h e  D i v i s i o n  t o  waive recovery  

o f  overpayments .  S e c t i o n  4 4 3 . 1 5 1 ( 6 ) ( d ) ,  F l o r i d a  S t a t u t e s  

( 1 9 8 3 ) ,  a u t h o r i z e s  t h e  D i v i s i o n  t o  r e s o r t  t o  c i v i l  a c t i o n  t o  

r e c o v e r  overpayments .  

The s t a t u t e  a l s o  p e r m i t s  t h e  D i v i s i o n ,  a t  i t s  d i s c r e t i o n ,  

t o  r e c o v e r  t h e  overpayment by recoup ing  it from f u t u r e  

b e n e f i t s  t o  which an o v e r p a i d  c l a i m a n t  may become e n t i t l e d .  

When t h e  D i v i s i o n  e l e c t s  t o  r e c o v e r  t h e  overpayment by 

recoupment from f u t u r e  b e n e f i t s ,  S e c t i o n  4 4 3 . 1 5 1 ( 6 ) ( c ) ,  

F l o r i d a  S t a t u t e s  (1983 ) ,  p r o v i d e s :  

( c )  No recoupment from f u t u r e  
b e n e f i t s  s h a l l  be had i f  such sum was 
r e c e i v e d  by such pe r son  w i t h o u t  f a u l t  on 
h i s  p a r t  and such recoupment would d e f e a t  
t h e  purpose  of  t h i s  c h a p t e r  o r  would be 
a g a i n s t  e q u i t y  and good c o n s c i e n c e .  



I n  S a g a e r t  the  T h i r d  D i s t r i c t  Cour t  of  Appeal r e f u s e d  

t o  app ly  t h e  s t a t u t e  a s  w r i t t e n .  The c o u r t  s t a t e d :  

We can  d i s c e r n  no l o g i c a l  r e a s o n  f o r  
g r a n t i n g  t h e  S e c t i o n  4 4 3 . 1 5 1 ( 6 ) ( c ) ,  
s u p r a ,  d e f e n s e s  of  s t a t u t o r y  purpose  and 
e q u i t y  and good c o n s c i e n c e  t o  someone who 
w i l l  s t i l l  b e  r e c e i v i n g  b e n e f i t s ,  w h i l e  
w i t h h o l d i n g  t h e s e  d e f e n s e s  from someone 
whose b e n e f i t s  a r e  t e r m i n a t e d  and who i s  
r e q u i r e d  t o  r epay  sums t o  the D i v i s i o n .  
( f o o t n o t e s  o m i t t e d ) .  

418 So.2d a t  1230. T h e  c o u r t  f u r t h e r  h e l d  t ha t  t h e  s t a t u t e  

as w r i t t e n  would c r e a t e  "an i l l o g i c a l  o r  a b s u r d  r e s u l t . "  I d .  - 

The c o u r t  d i d  n o t ,  however,  s t r i k e  the s t a t u t e  as 

u n c o n s t i t u t i o n a l .  

I n  Sheppard ,  the Four th  D i s t r i c t  Cour t  of  Appeal 

c r i t i c i z e d  t h e  S a g a e r t  o p i n i o n  a s  f o l l o w s :  

We r e s p e c t f u l l y  b e l i e v e  t h e  f o r e g o i n g  
i n t e r p r e t a t i o n  i s  an i n a p p r o p r i a t e  
i n v a s i o n  by t h e  j u d i c i a r y  i n t o  t h e  
l e g i s l a t i v e  a r e n a ,  c o n t r a r y  t o  the  
c o n s t i t u t i o n a l  mandate which s e p a r a t e s  
the  two r e s p e c t i v e  governmenta l  powers.  
The language  i n  p a r a g r a p h  (b )  does  n o t  
compel the d i v i s i o n  t o  e x e r c i s e  i t s  
d i s c r e t i o n  by s e e k i n g  recoupment r a t h e r  
t h a n  repayment .  I t  p l a i n l y  e n a b l e s  the 
d i v i s i o n  t o  proceed w i t h  e f f o r t s  t o  
e f f e c t  payment o r ,  i n  the a l t e r n a t i v e ,  
d e d u c t  sums a l r e a d y  r e c e i v e d  from f u t u r e  
b e n e f i t s  which may become a v a i l a b l e .  

442 So. 2d a t  1116. The Sheppard c o u r t  noted  tha t  i t s  o p i n i o n  

d i r e c t l y  c o n f l i c t e d  w i t h  S a g a e r t .  



I n  Comer and Renelus ,  t h e  T h i r d  D i s t r i c t  Cour t  of  Appeal 

r e a f f i r m e d  i t s  d e c i s i o n  i n  S a g a e r t  and c e r t i f i e d  i t s  d e c i s i o n s  

a s  e x p r e s s l y  and d i r e c t l y  c o n f l i c t i n g  w i t h  Sheppard.  

The d e c i s i o n  o f  t h e  F o u r t h  D i s t r i c t  Cour t  of  Appeal i n  

Sheppard i s  c o n s i s t e n t  w i t h  t h e  fundamenta l  p r i n c i p l e  of 

American j u r i s p r u d e n c e  t h a t  t h e  making, amending and 

r e p e a l i n g  o f  l a w s  a r e  matters e x c l u s i v e l y  d e l e g a t e d  t o  t h e  

l e g i s l a t i v e  b ranch  and canno t  c o n s t i t u t i o n a l l y  b e  assumed 

by t h e  j u d i c i a l  b ranch  o f  government.  I n  F l a g l e r  v. F l a g l e r ,  

94 So.2d 592 ( F l a .  1 9 5 7 ) ,  t h e  F l o r i d a  Supreme Cour t  reviewed 

a d e c i s i o n  o f  a  lower c o u r t  which r e f u s e d  t o  f o l l o w  a  l a w  

a l l o w i n g  a  w e a l t h y  p a r e n t  t o  d i s i n h e r i t  a p e n n i l e s s  minor 

c h i l d .  The c o u r t  s t a t e d :  

[ W l e  c anno t  a g r e e  t h a t  c o u r t s  of e q u i t y  
h a v e  any r i g h t  o r  power under  t h e  law of 
F l o r i d a  t o  i s s u e  such o r d e r  as it 
c o n s i d e r s  t o  be  i n  t h e  b e s t  i n t e r e s t  of 
" s o c i a l  j u s t i c e "  a t  t h e  p a r t i c u l a r  moment 
w i t h o u t  r e g a r d  t o  e s t a b l i s h e d  law. T h i s  
c o u r t  h a s  no a u t h o r i t y  t o  change t h e  l a w  
s imply  b e c a u s e  t h e  l a w  seems t o  us  t o  b e  
i n a d e q u a t e  i n  some p a r t i c u l a r  c a s e .  

I d .  a t  594. - 
The s a m e  p r o p o s i t i o n  was h e l d  a p p l i c a b l e  when t h e  p a r t y  

burdened by t h e  l e g i s l a t i v e  a c t  was a  m u n i c i p a l i t y .  I n  S t a t e  

v.  F o r t  P i e r c e ,  88 So.2d 1 3 5  ( F l a .  1 9 5 6 ) ,  t h e  c o u r t  h e l d :  

I t  i s  n o t  t h e  p r o v i n c e  o f  t h i s  Cour t  t o  
rewrite t h e  a c t s  of  t h e  L e g i s l a t u r e .  



Relief  from r e s t r i c t i v e  provis ions  m u s t  
necessa r i ly  come from t h e  l e g i s l a t i v e  
r a t h e r  than t h e  jud ic ia l  branch of t h e  
government. 

Id .  a t  137. - 

The r a t i o n a l e  underlying t h e  Flor ida  Supreme Cour t ' s  

r e f u s a l  t o  t o l e r a t e  jud ic ia l  encroachment i n t o  l e g i s l a t i v e  

mat ters  was most s t rong ly  expressed i n  Pepper v. Pepper, 66 

So.2d 280 (F la .  1953):  

The tendency t o  reach out and grasp f o r  
power i n  t h e  sphere of governmental 
a c t i v i t y :  f o r  one branch of Government 
t o  encroach upon, or absorb, t h e  powers 
of another ,  i s  t h e  means by which f r e e  
governments a r e  destroyed. * * * I t  i s  
t h e  duty of t h e  J u d i c i a l  Department, more 
than any o the r ,  t o  maintain and preserve 
those  provis ions  of t h e  organic  law fo r  
t h e  separa t ion  of the  t h r e e  g rea t  
departments of Government. 

Id .  a t  284. - 

Contrary t o  t h e  doc t r ine  of separa t ion  of governmental 

powers, t h e  Third D i s t r i c t  Court of Appeal j u d i c i a l l y  amended 

Sect ion  443 .151(6) (c ) ,  F lor ida  S t a t u t e s  (1983).  The Third 

D i s t r i c t ' s  jud ic ia l  decree was not based upon any provis ion 

of t h e  United S t a t e s  Const i tu t ion  or t h e  Const i tu t ion  of t h e  

S t a t e  of F lo r ida .  I t  was based upon sheer jud ic ia l  power. 

Such unauthorized exe rc i se  of jud ic ia l  power cannot be l e f t  

unres t ra ined .  I t  must be quashed. 



ARGUMENT 

ISSUE I1 

SECTION 443.151 ( 6 ) ,  FLORIDA STATUTES 
(1983 ) , DOES NOT VIOLATE THE SUPREMACY 

CLAUSE OF THE UNITED STATES CONSTITUTION. 1 

Respondent  Renelus  a rgued  below t h a t  p a r a g r a p h  ( c )  of  t h e  

s t a t u t e  i s  preempted by f e d e r a l  l a w .  A r t i c l e  6 ,  S e c t i o n  2  of 

t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  p r o h i b i t s  t h e  s tates  from 

e n a c t i n g  l e g i s l a t i o n  which is  repugnan t  t o  l a w s  e n a c t e d  by 

Congress .  McCulloch v.  Maryland, 4  Wheat. 316, 436 ( 1 8 1 9 ) .  

I n  o r d e r  f o r  a s t a t e  l a w  t o  be preempted by a f e d e r a l  l a w ,  

however ,  t h e r e  must b e  a d i r e c t  and p o s i t i v e  c o n f l i c t  between 

t h e  two t h a t  p r e v e n t s  them from b e i n g  r e c o n c i l e d .  S l i g h  v.  

Kirkwood, 65 F l a .  123,  61  So. 185, a f f ' d  237 U.S. 52 ( 1 9 1 3 ) .  

To c r e a t e  such  a c o n f l i c t ,  t h e  s t a t e  law and t h e  f e d e r a l  l a w  

must a d d r e s s  t h e  same s u b j e c t  m a t t e r .  I t  is  n o t  s u f f i c i e n t  

t h a t  t h e y  a d d r e s s  s i m i l a r  s u b j e c t s .  - I d .  

Respondent  Renelus  has a rgued  t h a t  S e c t i o n  443.151 ( 6  ) ( c )  , 

F l o r i d a  S t a t u t e s ,  i s  preempted by T i t l e  11, S e c t i o n  204 o f  t h e  

S o c i a l  S e c u r i t y  Act (42 U.S.C. $ 4 0 4 ) .  The s u b j e c t  m a t t e r  of 

T i t l e  I1 o f  t h e  S o c i a l  S e c u r i t y  Act i s  r e f l e c t e d  by i t s  

1/ Al though t h e  d e c i s i o n s  below were n o t  d e c i d e d  on 
c o n s t T t u t i o n a 1  g rounds ,  Respondent Renelus  r a i s e d  
c o n s t i t u t i o n a l  i s s u e s  b e f o r e  t h e  c o u r t  below. S i m i l a r  
c o n s t i t u t i o n a l  a t t a c k s  were made on t h e  s t a t u t e  i n  Sheppard ,  
b u t  were r e j e c t e d .  442 So.2d a t  1115-16. 



t i t l e :  " F e d e r a l  Old-Age, S u r v i v o r s ,  and D i s a b i l i t y  I n s u r a n c e  

B e n e f i t s . "  T i t l e  I1 h a s  no a p p l i c a t i o n  t o  t h e  unemployment 

compensat ion i n s u r a n c e  program. Respondent Rene lus '  

s t a t e m e n t  t h a t  S e c t i o n  204 o f  T i t l e  I1 is  a p p l i c a b l e  t o  a l l  

g e n e r a l  w e l f a r e  b e n e f i t  programs c o n t a i n e d  i n  t h e  S o c i a l  

S e c u r i t y  Act i s  e r r o n e o u s .  By i t s  own t e r m s ,  t h e  p r o v i s i o n  

i s  a p p l i c a b l e  o n l y  t o  pe r sons  r e c e i v i n g  overpayments under 

T i t l e  11. 

T i t l e  I11 (42 U.S.C. $9501-03),  T i t l e  I X  (42 U.S.C. 

991101-1109), and T i t l e  X I 1  (42 U.S.C. 991321-24) of the 

S o c i a l  S e c u r i t y  Act and Chapter  23 o f  the I n t e r n a l  Revenue 

Code (26  U.S.C. 993301-11) a r e  the  f e d e r a l  laws governing 

unemployment compensat ion,  none of w h i c h  a d d r e s s  the q u e s t i o n  

o f  overpayments .  Such a  p r o v i s i o n  was n e c e s s a r y  f o r  t h e  

Old-Age, S u r v i v o r s ,  and D i s a b i l i t y  I n s u r a n c e  B e n e f i t s  Program 

b e c a u s e  t h e  program is  a d m i n i s t e r e d  e x c l u s i v e l y  by the 

f e d e r a l  government.  I n  c o n t r a s t ,  a d m i n i s t r a t i o n  of t h e  

unemployment compensat ion programs h a s  been d e l e g a t e d  by 

Congress  t o  t h e  s t a t e s .  I n  N e w  York Telephone Company v. N e w  

York S t a t e  Department of  Labor,  440 U.S. 519 (1979)  the 

Supreme Cour t  h e l d :  

The voluminous h i s t o r y  of the S o c i a l  
S e c u r i t y  A c t  made it abundan t ly  c l e a r  
t h a t  Congress i n t e n d e d  t h a t  the s e v e r a l  
S t a t e s  t o  have  broad freedom i n  s e t t i n g  
up the  t y p e s  of  unemployment compensat ion 
t h a t  t h e y  wish .  W e  f u r t h e r  no ted  t h a t  
when Congress wished t o  impose o r  f o r b i d  a  



c o n d i t i o n  of compensat ion,  it d i d  s o  
e x p l i c i t l y ;  t he  absence  of such an 
e x p l i c i t  c o n d i t i o n  was t h e r e f o r e  a c c e p t e d  
a s  a  s t r o n g  i n d i c a t i o n  t h a t  Congress d i d  
n o t  i n t e n d  t o  r e s t r i c t  the S t a t e s '  
freedom t o  l e g i s l a t e  i n  t h i s  a r e a .  
( f o o t n o t e s  o m i t t e d ) .  

I d .  a t  537-38. - 

S i n c e  the i s s u e  i s  governed by s t a t u t o r y ,  n o t  common law, 

a n  e x h a u s t i v e  su rvey  and a n a l y s i s  of  how the o t h e r  s t a t e s  ' 

unemployment compensat ion programs a d d r e s s  the overpayment 

i s s u e  would n o t  be p r o f i t a b l e .  A random sampling of o t h e r  

j u r i s d i c t i o n s  does demons t ra te ,  however,  t h a t  the l e g i s l a t u r e s  

o f  the v a r i o u s  s t a t e s  have  adopted a  v a r i e t y  of  approaches  t o  

the  i s s u e .  For example, w h e r e ,  a s  i s  t r u e  i n  these c a s e s ,  

f r a u d  i s  n o t  p r e s e n t ,  L o u i s i a n a  v e s t s  a lmost  u n b r i d l e d  

d i s c r e t i o n  i n  i t s  agency t o  waive overpayments .  La. Rev. 

S t a t .  $ 1 7 1 3 ( c ) .  Maine ' s  s t a t u t e  p e r m i t s  waiver  i f  the  

r e c i p i e n t  of  the  overpayment i s  w i t h o u t  f a u l t  and recovery  

would d e f e a t  the  purpose  of the s t a t u t e  o r  would be a g a i n s t  

e q u i t y  and good c o n s c i e n c e .  M e .  Rev. S t a t . ,  T i t .  26, 

$ 1 0 5 1 ( 5 ) .  Ohio p e r m i t s  waiver  o n l y  i n  t h o s e  i n s t a n c e s  where 

the  overpayment i s  the r e s u l t  of the  a g e n c y ' s  c o r r e c t i o n  of a  

t y p o g r a p h i c a l  e r r o r  i n  the o r i g i n a l  d e t e r m i n a t i o n  a l l o w i n g  

b e n e f i t s .  Ohio Rev. Code $4141.35 ( B ) ( 1 )  ( 1 9 6 9 ) .  Kentucky 

and South C a r o l i n a  s t a t u t e s  c o n t a i n  no overpayment waiver  

p r o v i s i o n s .  Ky. Rev. S t a t .  $341.415; S.C. Code $41-41-40. 



These provisions of other s t a t e s  are not c i ted for the 

proposition tha t  F lor ida ' s  s t a t u t e  represents e i ther  the 

majority or the  minority view on the  subject .  I f  

cons t i tu t iona l ly  permissable, the Florida Legis la ture ' s  

approach t o  the problem must be upheld even i f  it places the 

S ta t e  of Florida i n  a  minority of one. The variety of 

treatments of the issue by the various jur isdic t ions  does 

demonstrate, however, t ha t  Congress has not decreed a  uniform 

national treatment of the subject and thereby preempted the 

s t a t e s  from adopting t h e i r  own solutions.  



ARGUMENT 

ISSUE I11 

SECTION 443.151 ( 6 ) ,  FLORIDA STATUTES 
(1 983 ) , DOES NOT VIOLATE THE EQUAL 
PROTECTION CLAUSES OF THE UNITED STATES 
CONSTITUTION AND THE FLORIDA 
CONSTITUTION. 

Respondent  Renelus  a rgued b e f o r e  t h e  T h i r d  D i s t r i c t  

C o u r t  o f  Appeal t h a t  t h e r e  i s  no r a t i o n a l  b a s i s  f o r  S e c t i o n  

4 4 3 . 1 5 1 . ( 6 ) .  I n  F l o r i d a  High School  A c t i v i t y  A s s o c i a t i o n ,  I n c .  

v .  Thomas, 434 So.2d 306 ( F l a .  1 9 8 3 ) ,  r e l i e d  upon by Renelus ,  

t h e  Supreme Cour t  o f  F l o r i d a  h e l d :  

Under a " r a t i o n a l  b a s i s "  s t a n d a r d  o f  
r e v i e w  a c o u r t  s h o u l d  i n q u i r e  o n l y  
whe the r  it i s  c o n c e i v a b l e  t h a t  t h e  
r e g u l a t o r y  c l a s s i f i c a t i o n  b e a r s  some 
r a t i o n a l  r e l a t i o n s h i p  t o  a l e g i t i m a t e  
s t a t e  pu rpose .  * * * The burden  i s  on 
t h e  p a r t y  c h a l l e n g i n g  t h e  s t a t u t e  or 
r e g u l a t i o n  t o  show t h a t  t h e r e  i s  no 
c o n c e i v a b l e ,  f a c t u a l  p r e d i c a t e  which 
would r a t i o n a l l y  s u p p o r t  the 
c l a s s i f i c a t i o n  under  a t t a c k .  Where t h e  
c h a l l e n g i n g  p a r t y  f a i l s  t o  meet th is  
d i f f i c u l t  bu rden ,  t h e  s t a t u t e  or 
r e g u l a t i o n  must b e  s u s t a i n e d .  ( c i t a t i o n s  
o m i t t e d ) .  

I d .  a t  308. Renelus  h a s  f a i l e d  t o  meet t h a t  bu rden  i n  t h i s  

case. 

The s t a t u t e  makes a l l  r e c i p i e n t s  of  overpayments  l i a b l e  

t o  make r e s t i t u t i o n  t o  t h e  D i v i s i o n .  I t  f u r t h e r  p r o v i d e s  

t h a t  t h e  D i v i s i o n  may r e s o r t  t o  c i v i l  a c t i o n  t o  c o l l e c t  



overpayments  from - a l l  r e c i p i e n t s .  I t  f i n a l l y  p r o v i d e s  t h a t  

t h e  D i v i s i o n  i n  i t s  d i s c r e t i o n  may e l e c t  t o  r e c o v e r  

overpayments  by r e c o u p i n g  them from f u t u r e  b e n e f i t s  which 

become a v a i l a b l e  t o  t h e  overpayment r e c i p i e n t .  The s t a t u t e  

c o n t a i n s  no p r o v i s i o n  f o r  o u t r i g h t  w a i v e r  of  overpayments .  

I t  does  p r o v i d e ,  however ,  t h a t  recoupment from f u t u r e  

b e n e f i t s  s h a l l  n o t  be e f f e c t e d  i f  t h e  overpayment w a s  

r e c e i v e d  w i t h o u t  f a u l t  on t h e  c l a i m a n t ' s  p a r t  and recoupment 

would d e f e a t  t h e  p u r p o s e  of t h e  c h a p t e r  o r  would be a g a i n s t  

e q u i t y  and good c o n s c i e n c e .  $443.151 ( 6 )  ( c )  , F l a .  S t a t .  

( 1 9 8 3 ) .  The s t a t u t e  does  n o t  d i s c r i m i n a t e  w i t h  r e s p e c t  t o  

which overpayment r e c i p i e n t s  must make r e s t i t u t i o n .  I t  

mere ly  d i s c r i m i n a t e s  w i t h  r e s p e c t  t o  t h e  t y p e  of assets which 

may be a t t a c h e d  by t h e  D i v i s i o n .  A d i s t i n c t i o n  is made 

between unemployment compensa t ion  b e n e f i t s  p a y a b l e  t o  a 

c l a i m a n t  and a l l  o t h e r  assets of  t h e  c l a i m a n t .  The 

d i s t i n c t i o n  i s  o b v i o u s l y  founded upon t h e  p r i n c i p l e  e x p r e s s e d  

i n  S e c t i o n  443.051 ( 2 ) ,  F l o r i d a  S t a t u t e s  (1983 ) , which 

p r o v i d e s :  

BENEFITS NOT ALIENABLE. -- Except  as 
p r o v i d e d  i n  s u b s e c t i o n  ( 3 ) ,  b e n e f i t s  due 
under  t h i s  c h a p t e r  s h a l l  n o t  be a s s i g n e d ,  
p l e d g e d ,  encumbered, r e l e a s e d ,  o r  
commuted and s h a l l ,  e x c e p t  as o t h e r w i s e  
p r o v i d e d  i n  t h i s  c h a p t e r ,  be exempt from 
a l l  c l a i m s  o f  c r e d i t o r s  and from l e v y ,  
e x e c u t i o n ,  o r  a t t a c h m e n t ,  o r  o t h e r  remedy 
f o r  r e c o v e r y  o r  c o l l e c t i o n  of  a d e b t ,  
which exemption may n o t  be waived.  



With two e x c e p t i o n s ,  unemployment compensat ion b e n e f i t s  a r e  

a b s o l u t e l y  p r o t e c t e d  from a l l  c r e d i t o r s  of  t h e  c l a i m a n t .  The 

e x c e p t i o n s  a r e  c h i l d  s u p p o r t  o b l i g a t i o n s  p rov ided  f o r  i n  

S e c t i o n  4 4 3 . 0 5 1 ( 3 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) ,  and unemployment 

compensat ion overpayments p rov ided  i n  S e c t i o n  4 4 3 . 1 5 1 ( 6 ) ,  

F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) .  S i n c e  t h e  l e g i s l a t u r e  h a s  

a b s o l u t e l y  p r o t e c t e d  unemployment b e n e f i t s  from v i r t u a l l y  a l l  

o t h e r  c r e d i t o r s ,  it s t a n d s  t o  r e a s o n  t h a t  such b e n e f i t s  

would be a c e s s a b l e  t o  t h e  D i v i s i o n  f o r  r ecovery  of 

overpayments  o n l y  under c e r t a i n  c i r c u m s t a n c e s .  

S u p e r f i c i a l l y  it cou ld  b e  argued t h a t  d i s c r i m i n a t i o n  

between p e r s o n s  c u r r e n t l y  e n t i t l e d  t o  r e c e i v e  b e n e f i t s  and 

t h o s e  who a r e  n o t  c u r r e n t l y  e n t i t l e d  t o  b e n e f i t s  i s  j u s t i f i e d  

because  t h e  o v e r a l l  s t a t u t o r y  scheme i s  des igned  t o  a s s i s t  

t h o s e  unemployed workers  who a r e  q u a l i f i e d  t o  r e c e i v e  b e n e f i t s .  

$443.021, F l a .  S t a t  (1983) .  The c l a i m a n t s  i n  t h e s e  c a s e s  a r e  

n o t  e l i g i b l e  f o r  b e n e f i t s .  Comer was d i s q u a l i f i e d  f o r -  

v o l u n t a r i l y  l e a v i n g  employment w i t h o u t  good cause .  Renelus 

was d i s c h a r g e d  f o r  misconduct  connected  w i t h  work. There  i s  

an obvious  r a t i o n a l  b a s i s  f o r  a s t a t u t o r y  scheme des igned  t o  

a s s i s t  p e r s o n s  unemployed th rough  no f a u l t  of t h e i r  own t o  

d i s c r i m i n a t e  i n  f a v o r  of  p e r s o n s  e l i g i b l e  t o  r e c e i v e  

b e n e f i t s ,  a t  l e a s t  t o  t h e  e x t e n t  o f  t h o s e  b e n e f i t s ,  and 

a g a i n s t  p e r s o n s  who a r e  d i s q u a l i f i e d  from r e c e i v i n g  b e n e f i t s .  



I t  must be  s t r e s s e d ,  however,  t h a t  t h e  s t a t u t e  

d i s c r i m i n a t e s  on t h e  b a s i s  of t h e  a s s e t s  b e i n g  a t t a c h e d ,  n o t  

t h e  m o r a l i t y  o r  t h e  a b i l i t y  of  t h e  overpayment r e c i p i e n t  t o  

pay t h e  i n d e b t e d n e s s .  S i n c e  need i s  n o t  a  c o n s i d e r a t i o n  used 

t o  d e t e r m i n e  e l i g i b i l i t y  f o r  b e n e f i t s ,  some e l i g i b l e  

c l a i m a n t s  may have  s u b s t a n t i a l  f i n a n c i a l  a s s e t s .  Such a s s e t s  

a r e  s u b j e c t  t o  a t t a c h m e n t  by t h e  D i v i s i o n .  S i m i l a r l y ,  some 

i n d i v i d u a l s  who a r e  i n e l i g i b l e  f o r  b e n e f i t s  may be p e n n i l e s s .  

T h e i r  f i n a n c i a l  p o s i t i o n  may make them "judgment p r o o f ,  " b u t  

it does  n o t  p r o v i d e  them a  d e f e n s e  t o  t h e i r  i n d e b t e d n e s s .  

See  e .g .  , Carson v. Jarnham, 119 F l a .  1, 160 So. 520 ( 1 9 3 5 ) .  

I n  sum, t h e  s t a t u t e  a b s o l u t e l y  p r o t e c t s  unemployment 

compensat ion b e n e f i t s  from a t t achment  by c l a i m a n t s  ' c r e d i t o r s .  

I t  a l s o  p l a c e s  a  l i m i t e d  r e s t r i c t i o n  on t h e  a b i l i t y  of  t h e  

D i v i s i o n  t o  r e c o v e r  overpayments by a t t achment  of b e n e f i t s  

which a  c l a i m a n t  i s  c u r r e n t l y  r e c e i v i n g .  I t  p l a c e s  no 

r e s t r i c t i o n ,  however, on t h e  D i v i s i o n  ' s a u t h o r i t y  and 

r e s p o n s i b i l i t y  t o  r e c o v e r  overpayments from any o t h e r  a s s e t s  

o f  an  overpayment r e c i p i e n t  r e g a r d l e s s  of whether  t h e  

r e c i p i e n t  i s  o r  i s  n o t  c u r r e n t l y  r e c e i v i n g  b e n e f i t s .  The 

d i s t i n c t i o n  c o n t a i n e d  i n  t h e  s t a t u t e  i s  r a t i o n a l .  I t  does 

n o t  v i o l a t e  t h e  e q u a l  p r o t e c t i o n  c l a u s e s  of  t h e  Uni ted  S t a t e s  

C o n s t i t u t i o n  o r  t h e  C o n s t i t u t i o n  of t h e  S t a t e  of  F l o r i d a .  



CONCLUSION 

The T h i r d  D i s t r i c t  Cour t  o f  Appeal i n  S a g a e r t ,  G a r c i a ,  

Comer and Renelus  exceeded i t s  a u t h o r i t y .  The c o u r t ' s  

amendment of  t h e  s t a t u t e  c o n t r a r y  t o  t h e  words c o n t a i n e d  i n  

t h e  s t a t u t e  v i o l a t e s  t h e  d o c t r i n e  o f  s e p a r a t i o n  of 

governmenta l  powers.  The o n l y  b a s i s  f o r  a c o u r t  t o  o v e r t u r n  

a  s t a t u t e  i s  a d e t e r m i n a t i o n  tha t  it v i o l a t e s  a  p r o v i s i o n  of 

t h e  F l o r i d a  C o n s t i t u t i o n  o r  t h e  Uni t ed  S t a t e s  C o n s t i t u t i o n .  

The T h i r d  D i s t r i c t  Cour t  of  Appeal made no such 

d e t e r m i n a t i o n .  Moreover,  no such d e t e r m i n a t i o n  can b e  made 

b e c a u s e  t h e  s t a t u t e  v i o l a t e s  n e i t h e r .  

The Comer and Renelus  d e c i s i o n s  must b e  quashed.  

S a g a e r t  and G a r c i a  must be  o v e r r u l e d .  

R e s p e c t f u l l y  s u b m i t t e d ,  
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