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I N  THE SUPREME COURT OF FLORIDA 

R I C K Y  JARADE PAYNE, 

P e t i t i o n e r ,  

v .  

STATE OF FLORIDA, 

Respondent.  

CASE NO. 68,180 

BRIEF OF PETITIONER ON THE MERITS 

I PRELIMINARY STATEMENT 

P e t i t i o n e r  was t h e  a p p e l l a n t  i n  t h e  lower t r i b u n a l  

and t h e  d e f e n d a n t  i n  t h e  t r i a l  c o u r t .  The p a r t i e s  w i l l  

b e  r e f e r r e d  t o  a s  t h e y  a p p e a r  b e f o r e  t h i s  Cour t .  A one  

volume r e c o r d  on a p p e a l  w i l l  b e  r e f e r r e d  t o  a s  "R" 

fo l lowed  by t h e  a p p r o p r i a t e  page number i n  p a r e n t h e s e s .  

A t h r e e  volume t r a n s c r i p t  w i l l  be  r e f e r r e d  t o  a s  "T". 

At tached  h e r e t o  a s  Appendix A i s  t h e  o p i n i o n  o f  t h e  

lower t r i b u n a l  d a t e d  September 1 8 ,  1985. Appendix B 

c o n t a i n s  p e t i t i o n e r ' s  motion f o r  r e h e a r i n g .  Appendix 

C c o n t a i n s  t h e  o p i n i o n  on r e h e a r i n g  f i l e d  December 1 9 ,  

1985,  r e p o r t e d  a s  Payne v. S t a t e ,  480 So.2d 202 ( F l a .  

1st DCA 1 9 8 5 ) .  Appendix D c o n t a i n s  p e t i t i o n e r ' s  judgment 

and s e n t e n c e .  



I1 STATEMENT OF THE CASE 

BY in format ion  f i l e d  November 3, 1983, p e t i t i o n e r  was 

charged wi th  armed robbery wi th  a  f i r e a r m  ( R  5 ) .  P e t i t i o n e r ' s  

motion t o  suppress  evidence and motion t o  suppress  i d e n t i f i -  

c a t i o n  tes t imony ( R  17-22) were disposed of b e f o r e  t r i a l  

( R  58-60), On A p r i l  19,  1984, t h e  s t a t e  f i l e d  an amended 

in format ion ,  charg ing  robbery wi th  a  BB gun ( R  4 7 ) ,  The 

s t a t e  f i l e d  a  second amended in format ion  on May 1, charg ing  

robbery wi th  a  p e l l e t  gun ( R  6 8 ) .  

The cause  proceeded t o  ju ry  t r i a l  on May 2-3, and a t  

t h e  conc lus ion  the reo f  p e t i t i o n e r  was found g u i l t y  of 

robbery wi th  a  non-deadly weapon ( R  79) . On J u l y  1 2 ,  1984, 

p e t i t i o n e r  was ad jud ica t ed  g u i l t y  and sentenced i n  excess  

of t h e  recommended g u i d e l i n e  sen tence  t o  2 1  y e a r s  i n  s t a t e  

p r i s o n ,  wi th  t h e  c o u r t  r e t a i n i n g  j u r i s d i c t i o n  over  p a r o l e  

f o r  seven y e a r s  ( R  113-27; Appendix D ) .  

On J u l y  25, 1984, a  t ime ly  n o t i c e  of appeal  was f i l e d  

( R  1 2 9 ) .  On appea l ,  p e t i t i o n e r  argued t h a t  t h e  motion t o  

suppress  should have been g ran ted ,  and t h a t  h i s  g u i d e l i n e s  

depa r tu re  sen tence  was i l l e g a l .  The F i r s t  D i s t r i c t  d i s ag reed  

wi th  t h e  former and p a r t i a l l y  agreed wi th  t h e  l a t t e r  

(Appendix A and C ) .  On January 16,  1986, a  t imely  n o t i c e  

of d i s c r e t i o n a r y  review was f i l e d .  On A p r i l  29, 1986, 

t h i s  Court  g ran ted  d i s c r e t i o n a r y  review. 



I11 STATEMENT OF THE FACTS 

The f a c t s  r e l e v a n t  t o  t h e  supp re s s ion  i s s u e  a r e  con- 

t a i n e d  i n  t h e  lower t r i b u n a l ' s  op in ion :  

The robbery ,  i nvo lv inq  t h e  c l e r k  
of a  convenience s t o r e ,  occu r r ed  on 
October  2 2 ,  1983. The s t o p  i n  q u e s t i o n ,  
which occu r r ed  on October 2 6 ,  1983, was 
made by O f f i c e r  Sk ie .  A t  t h e  suppress ion  
h e a r i n g  S k i e  t e s t i f i e d  t h a t  a t  abou t  
f i v e  minu tes  b e f o r e  e leven  p.m. on 

- Wednesday, October 26, he  observed a c a r  
w i th  i t s  l i g h t s  o f f  parked n e x t  t o  a  
b u s i n e s s  and two b l ack  males approaching 
t h e  f r o n t  of t h e  b u s i n e s s  from t h e  
d i r e c t i o n  of  t h e  c a r .  T h i s  took p l a c e  

4 a t  a  smal l  shopping c e n t e r  where a l l  of  
- t h e  s t o r e s  w e r e  c l o s e d  excep t  t h e  con- 

- venience  s t o r e ,  b u t  t h e  c a r  was parked 
. n e x t  t o  a  c l o s e d  laundry a t  t h e  end of  

t h e  shopping c e n t e r  f a r t h e s t  away from 
t h e  convenience s t o r e .  The c a r  was 
p u l l e d  up s e v e r a l  c a r  l e n g t h s  beyond 
t h e  laundry.  S k i e  s a i d  he  thought  he  
saw e i t h e r  b r ake  l i g h t s  o r  pa rk ing  
l i g h t s  of  t h e  c a r  on. H e  saw t h e  two 
men walking p a s t  t h e  l aundry  toward 
t h e  convenience s t o r e .  H e  t u rned  h i s  
p a t r o l  c a r  around and a s  h e  d i d  s o ,  h e  
n o t i c e d  one of  t h e  men going back 
toward t h e  c a r ,  and he  l o s t  s i g h t  o f  
t h e  o t h e r  man. The c a r  began d r i v i n g  
o f f  h u r r i e d l y  w i thou t  i t s  l i q h t s  be ing  
t u rned  on,  and O f f i c e r  S k i e  made t h e  
s t o p .  O f f i c e r  Sk i e  a l s o  s t a t e d  he  
a s s o c i a t e d  t h e  two b l ack  men wi th  
t h e  parked c a r  because  t h e  neighborhood 
was a l l  whi te .  H e  had no c a l l s  o r  
BOLO (be  on t h e  look o u t )  r e p o r t s  f o r  
t h i s  t y p e  o f  c a r  o r  t h e s e  s u s p e c t s .  
There w e r e  no c a r s  parked i n  t h e  
park ing  spaces  d i r e c t l y  i n  f r o n t  of  
t h e  convenience s t o r e ,  and t h e  c a r  i n  
q u e s t i o n  was parked beyond t h e  l a s t  
s t o r e  i n  t h e  shopping c e n t e r  and t o  
t h e  s i d e  of  t h e  b u i l d i n g .  From t h e  
r eco rd  t h e r e  i s  no i n d i c a t i o n  t h a t  a t  
t h e  t i m e  o f  t h e  s t o p  O f f i c e r  S k i e  knew 
of t h e  October 2 2  robbery  which had 
occur red  abou t  one-and-a-half m i l e s  away. 



The t r i a l  c o u r t  den ied  t h e  motion 
t o  s u p p r e s s  based on t h e  p o s i t i o n  i n  
which t h e  c a r  was parked -- o f f  t o  t h e  
s i d e  of t h e  b u i l d i n g  r a t h e r  t h a n  
someplace where it cou ld  be  s een ,  even 
though no c a r s  w e r e  parked i n  f r o n t  of 
t h e  convenience  s t o r e  -- because  of 
t h e  a l l  w h i t e  makeup of  t h e  neighborhood,  
because  when t h e  o f f i c e r  d rove  up,  t h e  
men t u r n e d  around and walked back towards  
t h e  c a r  and d rove  away w i t h o u t  t u r n i n g  
on t h e  d r i v i n g  l i g h t s ,  and because  a  
convenience  s t o r e  was i nvo lved ,  which 
"probably  on ly  a  newly a r r i v e d  Mar t i an  
would n o t  know [ i s ]  s u b j e c t  t o  probably  
more r o b b e r i e s  t h a n  any o t h e r  t y p e  of 
i n s t i t u t i o n  i n  t h e  c i t y . "  

(Appendix C a t  2) . 
P e t i t i o n e r ' s  recommended g u i d e l i n e  s e n t e n c e  was 4 1 / 2  - 

5  1 / 2  y e a r s  (Appendix D a t  5 ) .  H e  was s en t enced  t o  21 y e a r s ,  

and t h e  c o u r t  r e t a i n e d  j u r i s d i c t i o n  o v e r  p a r o l e  f o r  1 / 3  of  

t h i s  s en t ence  (Appendix D a t  3 ) .  The c o u r t  e n t e r e d  a  n i n e  

page o r d e r  j u s t i f y i n g  r e t e n t i o n  and d e p a r t u r e  from t h e  

g u i d e l i n e s ,  because  p e t i t i o n e r  was a  h a b i t u a l  o f f e n d e r  

(Appendix D a t  6-14).  

On a p p e a l ,  p e t i t i o n e r  argued t h a t  b o t h  t h e  r e t e n t i o n  

and t h e  d e p a r t u r e  w e r e  i l l e g a l .  The F i r s t  D i s t r i c t ' s  

i n i t i a l  op in ion  merely s t r u c k  t h e  r e t e n t i o n  p r o v i s i o n  

(Appendix A a t  1).  P e t i t i o n e r  argued on r e h e a r i n q  t h a t  t h e  

e n t i r e  s en t ence  shou ld  be  v a c a t e d  because  t h e  judge 

e r roneous ly  b e l i e v e d  t h a t  p e t i t i o n e r  was e l i g i b l e  f o r  

p a r o l e  and because  t h e  d e p a r t u r e  was n o t  j u s t i f i e d  

(Appendix B ) .  The F i r s t  D i s t r i c t ' s  op in ion  on r e h e a r i n g  

vaca t ed  t h e  s en t ence  b u t  found t h e  d e p a r t u r e  was j u s t i f i e d  

because  p e t i t i o n e r  was a  h a b i t u a l  o f f e n d e r  (Appendix C a t  1). 



I V  SUMMARY OF ARGUMENT 

P e t i t i o n e r  w i l l  a r g u e  i n  t h e  f i r s t  i s s u e  t h a t  t h e r e  

was no r e a s o n a b l e  s u s p i c i o n  t o  j u s t i f y  t h e  s t o p  of  

p e t i t i o n e r ,  a  b l a c k  male,  who had j u s t  l e f t  a n  open con- 

v e n i e n c e  s t o r e  and i n  a l l  w h i t e  neighborhood.  T h i s  i s  

because  t h e  f a c t s  d i d  n o t  g i v e  rise t o  t h e  r e q u i r e d  

founded s u s p i c i o n  t h a t  p e t i t i o n e r  had committed, was 

commit t ing ,  o r  was a b o u t  t o  commit a  c r i m e .  I f  t h e  

d e c i s i o n  of t h e  F i r s t  D i s t r i c t  i s  uphe ld ,  t h e  p o l i c e  

w i l l  b e  a l lowed  t o  s t o p  any b l a c k  male who i s  

u n f o r t u n a t e  enough t o  b e  p a s s i n g  th rough  a n  a l l  w h i t e  

neighborhood.  

I n  t h e  second i s s u e ,  p e t i t i o n e r  w i l l  a t t a c k  t h e  

u s e  of  a  h a b i t u a l  o f f e n d e r  f i n d i n g  t o  j u s t i f y  a  

d e p a r t u r e  from t h e  g u i d e l i n e s .  S i n c e  t h i s  Cour t  h a s  

p r e v i o u s l y  r u l e d  t h a t  a  d e f e n d a n t ' s  p r i o r  c r i m i n a l  

r e c o r d  c a n n o t  b e  used  t w i c e ,  once  on t h e  s c o r e s h e e t  and 

a g a i n  a s  a  r e a s o n  f o r  d e p a r t u r e ,  it f o l l o w s  t h a t  t h e  

p r i o r  r e c o r d  a l s o  c a n n o t  b e  used  a  t h i r d  t i m e ,  t o  

s u p p o r t  a  h a b i t u a l  o f f e n d e r  f i n d i n g  a s  a  r e a s o n  f o r  

d e p a r t u r e  from t h e  g u i d e l i n e s .  T h i s  C o u r t  must v a c a t e  

t h a t  r e a s o n  f o r  d e p a r t u r e  and remand f o r  r e s e n t e n c i n g .  



V ARGUMENT 

ISSUE I 

THIS COURT SHOULD HOLD THAT THE PRESENCE 
OF TWO BLACK MALES OUTSIDE OF AN OPEN 
CONVENIENCE STORE I N  AN ALL WHITE NEIGHBOR- 
HOOD DOES NOT G I V E  RISE TO A REASONABLE 
SUSPICION THAT WOULD JUSTIFY A STOP AND 
SUBSEQUENT DETENTION. 

The t r i a l  c o u r t ' s  f i n d i n q s  a r e  quoted above and 

w i l l  n o t  be  r e p e a t e d  h e r e .  The F i r s t  D i s t r i c t  approved 

t h e  d e n i a l  of  t h e  motion t o  suppress :  

W e  have  examined t h e  c a s e s  r e l i e d  upon 
by appe l l an t1  t o  s u p p o r t  h i s  argument t h a t  
t h e r e  was n o t  a  founded s u s p i c i o n  f o r  t h e  
s t o p ,  i n  p a r t i c u l a r  t h e  c r i t e r i a  se t  f o r t h  
i n  s t a t e  $. Stevens ,  354 So.2d 1244, 1247 
( F l a .  4 t h  DCA 1 9 7 8 ) ,  and conc lude  t h a t  t h e  
t r i a l  c o u r t  d i d  n o t - e r r  i n  f i n d i n g  t h a t  a  
founded s u s p i c i o n  e x i s t e d  f o r  t h e  s t o p  i n  
t h i s  c a s e .  

' ~ u l l i n s  v. S t a t e ,  366 So.2d 1162 ( F l a .  
1978 ) ;  Colodonato v.  S t a t e ,  348 So.2d 
326 ( F l a .  1977) ; Freeman v.  S t a t e ,  433 
So.2d 9  ( F l a .  2d DCA 1983) ;  McClain 
v.  S t a t e ,  408 So.2d 721 ( F l a .  1st DCA 
1982);earse v. S t a t e ,  384 So.2d 272 
( F l a .  4 t h t a t e  v .  S t evens ,  
354 So.2d 1244 (F l a .  4 th  DCA 1978 ) ;  
Lower v.  S t a t e ,  348 So.2d 4 1 0  ( F l a .  2d 
DCA 1977) .  

(Appendix C a t  2 ) .  

I t  i s  ax iomat ic  t h a t  where, a s  h e r e ,  a  s e a r c h  and 

s e i z u r e  i s  conducted w i t h o u t  b e n e f i t  o f  a  w a r r a n t ,  t h e  

s t a t e  h a s  t h e  burden of demons t ra t ing  t h e  l e g a l i t y  of  t h a t  

s ea r ch  and s e i z u r e .  Uni ted  S t a t e s  v .  J e f f e r s ,  342 U.S. 48 

(1951) ;  McDonald v.  Uni ted  S t a t e s ,  335 U.S. 451 (1948) ;  

and Cool idqe  v.  N e w  Hampshire, 403 U.S. 443 (1971) .  S ince  



t h e  i n i t i a l  s t o p  h e r e  was n o t  based upon t h e  well-founded 

reasonable  susp ic ion  a s  r equ i r ed  by Sec t ion  901 .151(1) ,  

F l o r i d a  S t a t u t e s ,  t h e  a f t e r - t h e - f a c t  c i rcumstances ,  

c l e a r l y  f r u i t s  of t h e  i n i t i a l  i l l e g a l i t y ,  cannot  be  r e l i e d  

upon t o  e s t a b l i s h  reasonable  susp ic ion  o r  probable  cause .  

Wong Sun v. United S t a t e s ,  371 U.S. 471 (1963) ;  Brown v.  

S t a t e ,  6 2  So.2d 348 ( F l a .  1953) ;  C o l l i n s  v.  S t a t e ,  65 

So.2d 6 1  ( F l a .  1953) ;  Vollmer v.  S t a t e ,  337 So.2d 1 0 2 4  

(F l a .  2d DCA 1976) ,  ce r t . d i smis sed ,  347 So.2d 432 ( F l a .  

I n  o r d e r  t o  j u s t i f y  a  temporary d e t e n t i o n  of an 

i n d i v i d u a l ,  a  p o l i c e  o f f i c e r  must pos ses s  a  well-founded 

reasonable  susp ic ion  based upon o b j e c t i v e ,  s p e c i f i c ,  

a r t i c u l a b l e  f a c t s  t h a t  t h e  person temporar i ly  de t a ined  

"has  committed, i s  committing, o r  i s  about  t o  commit a  

v i o l a t i o n  of t h e  c r i m i n a l  laws of t h i s  s t a t e " ,  Sec t ion  

901.151(1) ,  F l o r i d a  S t a t u t e s ;  Terry  v. Ohio, 392 U.S. 1 

(1968) ; S t a t e  v .  Webb, 398 So.2d 820  l la. 1981) .  In  

j u s t i f y i n g  a  temporary d e t e n t i o n ,  t h e  Supreme Court  has  

he ld  t h a t :  

[Tlhe p o l i c e  o f f i c e r  must be  a b l e  t o  
p o i n t  t o  s p e c i f i c  and a r t i c u l a b l e  
f a c t s  which, t aken  t o g e t h e r  wi th  
r a t i o n a l  i n f e r e n c e s  from t h o s e  f a c t s ,  
reasonably war ran t  t h a t  i n t r u s i o n .  
The scheme of t h e  Fourth  Amendment 
becomes meaningful only  when it i s  
a s su red  t h a t  a t  some p o i n t  t h e  con- 
d u c t  of t hose  charged wi th  en fo rc ing  
t h e  laws can be sub jec t ed  t o  t h e  more 
detached,  n e u t r a l  s c r u t i n y  of a  judge 
who must e v a l u a t e  t h e  reasonableness  



of  a  p a r t i c u l a r  s e a r c h  o r  s e i z u r e  i n  
l i g h t  of  t h e  p a r t i c u l a r  c i r c u m s t a n c e s .  
And i n  making t h a t  a s s e s s m e n t  it i s  
i m p e r a t i v e  t h a t  t h e  f a c t s  b e  judged 
a g a i n s t  a n  o b j e c t i v e  s t a n d a r d :  
w i t h  t h e  f a c t s  a v a i l a b l e  t o  t h e  
o f f i c e r  a t  t h e  moment of  t h e  s e i z u r e  
o r  s e a r c h  " w a r r a n t  a  man of  r e a s o n a b l e  
c a u t i o n  i n  t h e  b e l i e f "  t h a t  t h e  
a c t i o n  t a k e n  was a p p r o p r i a t e ?  ... 
Anything less would i n v i t e  i n t r u s i o n  
upon c o n s t i t u t i o n a l l y  g u a r a n t e e d  
r i g h t s  based  on n o t h i n g  more subs tan-  
t i a l  t h a n  i n a r t i c u l a t e  hunches ,  a  
r e s u l t  t h i s  Cour t  h a s  c o n s i s t e n t l y  
r e f u s e d  t o  s a n c t i o n . .  . . And s i m p l e  
"good f a i t h  on t h e  p a r t  of t h e  a r r e s t -  
i n g  o f f i c e r  i s  n o t  enough" .... I f  
s u b j e c t i v e  good f a i t h  a l o n e  were t h e  
t e s t ,  t h e  p r o t e c t i o n s  of t h e  Four th  
Amendment would e v a p o r a t e ,  and t h e  
p e o p l e  would b e  " s e c u r e  i n  t h e i r  
p e r s o n s ,  houses ,  p a p e r s ,  and e f f e c t s " ,  
o n l y  i n  t h e  d i s c r e t i o n  of t h e  p o l i c e .  

T e r r y  v .  Ohio, s u p r a ,  a t  21-22 ( f o o t n o t e s  o m i t t e d ) .  See 

a l s o  Brown v .  Texas,  443 U.S. Reid v .  Georg ia ,  

448 U.S. 438 ( 1 9 8 0 ) .  The T e r r y  s t a n d a r d s  have  been 

c o d i f i e d  i n  S e c t i o n  901.151. I n  i n t e r p r e t i n g  t h i s  p r o v i s i o n ,  

F l o r i d a  c o u r t s  have  l i k e w i s e  r e q u i r e d  "founded" s u s p i c i o n  

based  upon a  f a c t u a l  f o u n d a t i o n  t h a t  t h e  i n d i v i d u a l  

encoun te red  i s  i n v o l v e d  i n  c r i m i n a l  a c t i v i t y  i n  o r d e r  t o  

j u s t i f y  a  s t o p ,  and have  condemned s t o p s  based  upon "mere" 

o r  " b a r e "  s u s p i c i o n .  See e . g . ,  S t a t e  v .  Lev in ,  452 So.2d 

562 ( F l a .  1 9 8 4 ) ,  a d o p t i n g  Levin v .  S t a t e ,  449 So.2d 288 

( F l a .  3d DCA 1 9 8 3 ) ;  M u l l i n s  v .  S t a t e ,  366 So.2d 1162 ( F l a .  

1 9 7 9 ) ;  Coladonato  v .  S t a t e ,  348 So.2d 326 ( F l a .  1 9 7 7 ) ;  

Vollmer v. S t a t e ,  s u p r a ;  S t a n l e y  v .  S t a t e ,  

( F l a .  2d DCA 1 9 7 6 ) ,  c e r t . d e n . ,  336 So.2d 604 ( F l a .  1 9 7 6 ) ;  



P a r k e r  v .  S t a t e ,  363 So.2d 383 ( F l a .  3d DCA 1 9 7 8 ) ;  S t a t e  

v .  S t e v e n s ,  354 So.2d 1244 ( F l a .  4 t h  DCA 1 9 7 8 ) .  "Mere 

s u s p i c i o n  i s  no b e t t e r  t h a n  random s e l e c t i o n ,  s h e e r  guess-  

work, o r  hunch, and h a s  no o b j e c t i v e  j u s t i f i c a t i o n " .  

S t a t e  v.  S t e v e n s ,  s u p r a ,  a t  1247. 

I n  d e t e r m i n i n g  whether  t h e  c i r c u m s t a n c e s  w i t n e s s e d  

by t h e  o f f i c e r  h e r e  c o n s t i t u t e  a n  o b j e c t i v e  f o u n d a t i o n  

t o  h i s  s u s p i c i o n ,  S t e v e n s ,  s u p r a ,  enumerates  c e r t a i n  

f a c t o r s  t o  be  e v a l u a t e d  t o  d e t e r m i n e  whether  t h e y  reason-  

a b l y  s u g g e s t  c r i m i n a l  a c t i v i t y .  The F i r s t  D i s t r i c t  h a s  

i g n o r e d  o r  m i s a p p l i e d  t h e s e  f a c t o r s :  The t i m e ,  t h e  day of  

t h e  week, t h e  l o c a t i o n ,  t h e  p h y s i c a l  appearance  of  t h e  

s u s p e c t ,  t h e  b e h a v i o r  o f  t h e  s u s p e c t ,  t h e  appearance  and 

manner of o p e r a t i o n  of  any v e h i c l e  i n v o l v e d ,  and a n y t h i n g  

incongruous  o r  unusua l  i n  t h e  s i t u a t i o n  a s  i n t e r p r e t e d  i n  

l i g h t  of  t h e  o f f i c e r ' s  knowledge. 

I n  Levin  v .  S t a t e ,  s u p r a ,  t h e  d e f e n d a n t  was t e m p o r a r i l y  

d e t a i n e d  under  t h e  s t o p  and f r i s k  s t a t u t e  because:  ( a )  h e  

was walking a l o n g  a  p u b l i c  s t ree t  a t  3:00 o r  3:30 a.m. i n  

a  " h i g h  c l a s s "  r e s i d e n t i a l  a r e a  w i t h  a  companion; ( b )  e i t h e r  

h e  o r  h i s  companion had a  f i s h i n g  p o l e ;  and ( c )  t h e r e  had 

been p r i o r  r e s i d e n t i a l  b u r g l a r i e s  committed i n  t h e  a r e a .  

I n  r e v e r s i n g  t h e  d e f e n d a n t ' s  c o n v i c t i o n ,  t h e  T h i r d  D i s t r i c t  

h e l d  t h a t  t h e s e  f a c t s  w e r e  " p a t e n t l y  i n s u f f i c i e n t  t o  

c o n s t i t u t e  a  founded s u s p i c i o n  t h a t  t h e  d e f e n d a n t  was 

i n v o l v e d  i n  any k i n d  of  c r i m i n a l  a c t i v i t y " .  - I d .  a t  288-89. 

The c o u r t  f u r t h e r  no ted :  



I t  h a s  long  been recogn ized  i n  t h i s  s t a t e  
t h a t  be ing  o u t  on a  p u b l i c  street d u r i n g  
l a t e  and unusua l  hou r s  c anno t  c o n s t i t u t e  
a  v a l i d  b a s i s  t o  t e m p o r a r i l y  d e t a i n  and 
f r i s k  a n  i n d i v i d u a l  under  t h e  s t o p  and 
f r i s k  law.. . .  Moreover, t h i s  r e s u l t  i s  
n o t  changed by t h e  f a c t  t h a t  t h e  a r e a  i n  
which t h e  i n d i v i d u a l  i s  t r a v e l i n g  i s  one 
which h a s  expe r i enced  crimes i n  t h e  
p a s t .  ~ a c k s o n  v .  S t a t e ,  319 So.2d 617 
(F l a .  1st DCA 1985 ) .  T h i s  i s  p l a i n l y  s o  
because  a  c o n t r a r y  r u l e  would impose a  
curfew on any person walking d u r i n g  l a t e  
and unusual  hou r s  i n  most p a r t s  of  o u r  
l a r g e  m e t r o p o l i t a n  c e n t e r s ,  which, 
u n f o r t u n a t e l y ,  have  been plagued i n  
r e c e n t  y e a r s  by v a r i o u s  k i n d s  of c r i m -  
i n a l  a c t i v i t y .  Even r e s i d e n t s  i n  t h e s e  
a r e a s  would be  p rec luded  from t a k i n g  
walks l a t e  a t  n i g h t  w i thou t  be ing  sub- 
ject t o  temporary d e t e n t i o n  and f r i s k s .  
Something more, t h e n ,  i s  r e q u i r e d  t h a n  
simply be ing  o u t  on t h e  s t r e e t  d u r i n g  
l a t e  and unusua l  hou r s  i n  a n  a r e a  where 
crimes have been committed i n  t h e  p a s t  
b e f o r e  t h e  p o l i c e  may p r o p e r l y  s t o p  and 
d e t a i n  an  i n d i v i d u a l  f o r  p o s s i b l e  
c r i m i n a l  a c t i v i t y .  

I d .  a t  298. The Th i rd  D i s t r i c t  e x p r e s s l y  d e c l i n e d  t o  f o l l o w  - 
Boal v .  S t a t e ,  368 So.2d 71 ( F l a .  2d DCA 1 9 7 9 ) ,  s t a t i n g :  

W e  d i s a g r e e  w i th  t h e  c a s e  because  it, i n  
e f f e c t ,  p e r m i t s  p o l i c e  o f f i c e r s  t o  
t e m p o r a r i l y  s t o p  anybody who i s  o u t  on 
t h e  p u b l i c  s t r e e t  d u r i n g  l a t e  and 
unusua l  hou r s  i n  most p a r t s  of 
cr ime-prone m e t r o p o l i t a n  a r e a s .  A s  
w e  r e a d  t h e  c a s e  law i n  t h i s  f i e l d ,  
t h a t  i s  an  i n s u f f i c i e n t  b a s i s  f o r  
s t opp ing  someone under  t h e  s t o p  and 
f r i s k  law - a t  l e a s t  i n  t h e  absence  of  
widespread c i v i l  d i s o r d e r s  o r  war. 
T h i s  i s  a s  it shou ld  b e ,  e lse we a r e  
s u r e l y  a  long  way down t h e  road  toward 
c r e a t i n g  a  p o l i c e  s t a t e  w i th  e n f o r c e a b l e  
cur fews  i n  o u r  l a r q e  m e t r o p o l i t a n  
c e n t e r s ,  

I d ,  Due t o  t h e  c o n f l i c t  between Boal and Lev in ,  t h i s  Cour t  - 
accep t ed  j u r i s d i c t i o n  and h e l d  t h a t  t h e  Th i rd  D i s t r i c t  had 



s t a t e d  t h e  p rope r  s t a t u s  af t h e  law. S t a t e  v .  Levin ,  s u p r a ,  

a t  563. 

A s  Levin n o t e s ,  Boa1 was s i n g u l a r  i n  i t s  app rova l  of  

a  s t o p  based upon such innocuous f a c t s  -- f a c t s  v i r t u a l l y  

i d e n t i c a l  t o  t h o s e  e x i s t i n g  he r e .  Case law un i fo rmly  

condemns such a  s t o p .  I n  Mu l l i n s  v .  S t a t e ,  s u p r a ,  a  

p o l i c e  o f f i c e r  observed t h e  de f endan t  r i d i n g  a  b i c y c l e  

s lowly  th rough  a  r e s i d e n t i a l  a r e a  i n  t h e  ve ry  e a r l y  morning 

hours .  A f t e r  t h e  o f f i c e r  s topped t h e  de f endan t ,  p robab l e  

cause  t o  a r r e s t  f o r  pos se s s ion  of  mar i juana  developed.  

Th i s  Cour t ,  ho ld ing  t h e  s t o p  i l l e g a l ,  found t h a t  t h e  de- 

f e n d a n t ' s  a c t i o n s  " w e r e  c l e a r l y  i n s u f f i c i e n t  t o  g i v e  rise 

t o  any th ing  more t h a n  a  b a r e  s u s p i c i o n  of i l l e g a l  a c t i v i t y " .  

I d .  a t  1163. S i m i l a r l y ,  i n  Coladonato  v. S t a t e ,  sup ra ,  t h e  - 
de fendan t  was observed d r i v i n g  a  U-Haul van w i t h  o u t - o f - s t a t e  

p l a t e s  i n  t h e  b u s i n e s s  d i s t r i c t  of  Boca Raton d u r i n g  t h e  

e a r l y  evening hours .  An o f f i c e r  s topped  t h e  v e h i c l e  a f t e r  

obse rv ing  it f o r  t h e  t h i r d  t i m e  i n  t h a t  a r e a  s i n c e  "it was 

a n  unusua l  v e h i c l e  t o  b e  i n  t h e  a r e a  a t  t h a t  t i m e  o f  n i g h t " .  

I d .  a t  326. I n  i n v a l i d a t i n g  t h e  s t o p ,  t h i s  Cour t  h e l d  t h a t  - 

it cou ld  n o t  " a g r e e  t h a t  t h e  a r r e s t i n g  o f f i c e r ' s  op in ion  

t h a t  t h e  v e h i c l e  was an  unusual  one t o  be  seen  i n  t h e  a r e a  

gave r ise  t o  t h e  nece s sa ry  ' founded s u s p i c i o n '  i n  t h i s  c a s e " .  

Id .  a t  327. - 
I n  Vollmer v ,  S t a t e ,  sup ra ,  a  p o l i c e  o f f i c e r  obse rved  

t h e  de f endan t  walking a long  a  Lakeland s t ree t  a t  3:00 a.m. 



A s  t h e  o f f i c e r  drove by,  h e  n o t i c e d  t h e  de f endan t  watch- 

i n g  t h e  p a t r o l  c a r .  The Second D i s t r i c t  h e l d  t h a t  t h e  

i n i t i a l  s t o p  of t h e  de fendan t  was n o t  j u s t i f i e d :  "The 

f a c t  t h a t  a p p e l l a n t  was walking a long  a  main p u b l i c  

t ho rough fa r e  a t  3:00 a.m. and t u r n e d  t o  look a t  a  p o l i c e  

c a r  i s  i n s u f f i c i e n t  b a s i s  t o  j u s t i f y  a  s t op" .  I d .  a t  1026. - 
See a l s o  Thomas v. S t a t e ,  297 So.2d 850 ( F l a .  4 th  DCA 

1974) ;  Lower v. S t a t e ,  348 So.2d 410 (F l a .  2d DCA 1977 ) ;  

Kearse v.  S t a t e ,  384 So.2d 272 ( F l a .  4 t h  DCA 1980) .  

Likewise ,  i n  a  j u v e n i l e  c a s e ,  I n  t h e  I n t e r e s t  o f  

R.B. ,  429 So.2d 815 ( F l a .  2d DCA 1 9 8 3 ) ,  t h e  f a c t s  j u s t i f y -  

i n g  t h e  s t o p ,  t h a t  t h e  de f endan t  was walking a long  t h e  

s idewalk  between 2:00 and 2:45 p.m. and upon s p o t t i n g  t h e  

p o l i c e  c a r ,  p l a ced  h i s  hand i n  h i s  j a c k e t  pocke t  and 

s t a r t e d  walking f a s t e r ,  were h e l d  i n s u f f i c i e n t  t o  c o n s t i -  

t u t e  t h e  r e q u i r e d  founded s u s p i c i o n .  See a l s o  McClain v.  

S t a t e ,  408 So.2d 721 ( F l a .  1st DCA 1982) .  A l i k e  r e s u l t  

was reached  i n  Freeman v. S t a t e ,  433 So.2d 9   l la. 2d DCA 

1983) .  O f f i c e r s  t h e r e  observed t h r e e  i n d i v i d u a l s ,  one of  

whom was c a r r y i n g  a  l i g h t e d  f l a s h l i g h t ,  walking i n  t h e  

pa rk ing  l o t  of  an  apar tment  complex a t  2:00 a.m. A t  t h a t  

p a r t i c u l a r  pa rk ing  l o t ,  t h e r e  had been numerous au tomobi le  

b r e a k i n s ,  b u t  t h e r e  was no b u r g l a r y  i n  p r o g r e s s  a t  t h e  t i m e .  

A f t e r  c i r c l i n g  t h e  b lock ,  t h e  o f f i c e r  s topped  a  v e h i c l e ,  

occupied by s e v e r a l  i n d i v i d u a l s ,  which was e x i t i n g  t h e  

pa rk ing  l o t .  I n  vo id ing  t h e  s t o p ,  t h e  c o u r t  i n d i c a t e d  t h a t  



"Although c a r r y i n g  a  lit f l a s h l i g h t  i n  t h e  e a r l y  morning 

hours  through a  parking l o t  which has  s u f f e r e d  a  r a s h  

of v e h i c l e  b u r g l a r i e s  may g i v e  r i s e  t o  a  " ' b a r e '  su sp i c ion  

of i l l e g a l  a c t i v i t y ,  it does  n o t ,  wi thout  more, g i v e  r i s e  

t o  a  'founded susp ic ion  of i l l e g a l  a c t i v i t y ' " .  - I d .  a t  10. 

See a l s o  Ward v .  S t a t e ,  453 So.2d 517 (F l a .  2d DCA 1984) 

(Fac t  t h a t  defendant  was walking a t  midnight i n  an a r e a  

r e c e n t l y  v i c t imized  by bu rg l a ry  i s  i n s u f f i c i e n t  t o  j u s t i f y  

a  s top :  " In  S t a t e  v.  L e v i n . [ s u p r a ]  t h e  Supreme Court  

disapproved t h i s  C o u r t ' s  ho ld ing  i n  Boa1 [ supra]  making 

it abundantly c l e a r  t h a t  t h e s e  two f a c t o r s ,  s t and ing  

a lone ,  a r e  i n s u f f i c i e n t  t o  j u s t i f y  even an i n v e s t i g a t i v e  

s t o p  under Sec t ion  901.151, F l o r i d a  S t a t u t e s  (1983)" .  

Id .  a t  518);Hudnell  v. S t a t e ,  4 4 9  So.2d 930 (F l a .  3d DCA - 

1984) (Fac t  t h a t  defendant  was walking down t h e  s t r e e t  

l a t e  a t  n i g h t  i n  a  Miami warehouse a r e a  " c u r i o u s l y  

looking a t  t h e  bus ines ses  i n  t h e  a r e a "  p l a i n l y  i n s u f f i c i e n t  

t o  g i v e  r i s e  t o  anyth ing  more than  a  b a r e  susp ic ion  of 

c r i m i n a l  a c t i v i t y )  . 
I n  l i g h t  of t h e  foregoing ,  it i s  unquest ionably c l e a r  

t h a t  t h e  F i r s t  D i s t r i c t  ha s  t o t a l l y  f a i l e d  t o  r e a l i z e  t h a t  

t h e  s t o p  of p e t i t i o n e r  was p red ica t ed  upon anyth ing  even 

approaching founded susp ic ion .  The only t h i n g  t h e  p o l i c e  

o f f i c e r  knew i n  t h e  i n s t a n t  c a s e  was t h a t  two b lack  males 

had decided n o t  t o  make a  purchase a t  t h e  convenience s t o r e  

i n  t h e  a l l  whi te  neighborhood, and had d r iven  away. 



Petitioner submits that nowhere in the Fourth Amendment 

does the "newly-arrived martian" standard for reasonable 

suspicion appear. Since the investigatory stop was 

illegal, its fruits were illegally seized. The trial 

court's refusal to suppress the evidence and the lower 

tribunal's agreement with that order are patently 

incorrect and must be reversed. 



ISSUE I1 

THIS COURT MUST HOLD THAT A FINDING 
OF HABITUAL OFFENDER STATUS DOES NOT 
CONSTITUTE, I N  AND OF ITSELF, A 
CLEAR AND CONVINCING REASON FOR DE- 
PARTURE FROM THE GUIDELINES. 

The F i r s t  D i s t r i c t  made no r e f e r e n c e  t o  t h i s  i s s u e  i n  

i t s  i n i t i a l  o p i n i o n  (Appendix A ) .  P e t i t i o n e r ' s  motion f o r  

r e h e a r i n g  p o i n t e d  o u t  t h a t  t h e  d e c i s i o n s  of t h i s  Cour t  i n  

Hendrix v .  S t a t e ,  475 So.2d 1218 ( F l a .  1985) and A l b r i t t o n  

v .  S t a t e ,  476 So.2d 158 ( F l a .  1985) would seem t o  have  

o v e r r u l e d  p r i o r  c a s e  law which h e l d  t h a t  a  h a b i t u a l  o f f e n d e r  

f i n d i n g  was a  s u f f i c i e n t  j u s t i f i c a t i o n  f o r  d e p a r t u r e  from 

t h e  recommended g u i d e l i n e  s e n t e n c e  (Appendix B a t  1 - 2 ) .  

The F i r s t  D i s t r i c t ' s  o p i n i o n  on r e h e a r i n g  d i d  n o t  

d i s c u s s  Hendrix o r  A l b r i t t o n ,  b u t  mere ly  a f f i r m e d  on a u t h o r -  

i t y  of Whitehead v .  S t a t e ,  467 So.2d 779 ( F l a .  1st DCA 

1985) , pending,  Case No. 67,053 (Appendix C a t  1) . The 

i s s u e  h a s  a l s o  r e c e n t l y  been c e r t i f i e d  t o  t h i s  C o u r t  by 

t h e  Second D i s t r i c t  i n  Ferguson v .  S t a t e ,  481 So.2d 924 

( F l a .  2d DCA 1 9 8 5 ) ,  pending,  Case No. 68,146, and by t h e  

F i f t h  D i s t r i c t  i n  V i c k n a i r  v .  S t a t e ,  483 So.2d 896 ( F l a .  

5 t h  DCA 1 9 8 5 ) ,  pending,  Case No. 68,536. I t  i s  p e t i t i o n e r ' s  

c o n t e n t i o n  t h a t  a  f i n d i n g  o f  a  h a b i t u a l  o f f e n d e r  s t a t u s  

c a n n o t ,  i n  and of i t s e l f ,  be  used  a s  a  r e a s o n  f o r  

d e p a r t u r e  from t h e  g u i d e l i n e s .  

The s e n t e n c i n g  i n  t h i s  c a s e  was a  m i x t u r e  of h a b i t u a l  

o f f e n d e r  and s e n t e n c i n g  g u i d e l i n e s  p rocedure .  The t r i a l  



judge expressed  t h e  confus ion  caused by t h e  i n t e r m i n g l i n g  

of s e p a r a t e  s e n t e n c i n g  i s s u e s  when h e  e n t e r e d  an  o r d e r  

doing t h r e e  s e p a r a t e  s en t enc inq  f u n c t i o n s :  r e t a i n i n g  

j u r i s d i c t i o n ,  f i n d i n g  h a b i t u a l  o f f e n d e r  s t a t u s ,  and de- 

p a r t i n g  from t h e  g u i d e l i n e s  (Appendix D ) .  

The r e l a t i o n s h i p  between h a b i t u a l  o f f e n d e r  and guide-  

l i n e s  s e n t e n c i n g  was confused from t h e  i n c e p t i o n  o f  t h e  

g u i d e l i n e s .  F l o r i d a  Rule of Cr imina l  P rocedure  3,701 

does  n o t  say  how S e c t i o n  775.084, F l o r i d a  S t a t u t e s ,  

p roceed ings  a f f e c t  a  recommended g u i d e l i n e  s en t ence .  A 

"comment" t o  t h e  committee n o t e  t o  Rule 3 .701(d)  (10)  

seemed t o  e q u a t e  enhancements of  t h e  maximum sen t ence  

under  S e c t i o n  775.084 w i th  r e c l a s s i f i c a t i o n  of t h e  deg ree  

of t h e  o f f e n s e  under  S e c t i o n s  775.087 ( u s e  of  weapon o r  

f i r e a r m )  and 775.084, F l o r i d a  S t a t u t e s  (wear ing a  mask).  

T h i s  comment proved t o  be  e r roneous  because  h a b i t u a l  

o f f e n d e r  enhancements w e r e  n o t  r e c l a s s i f i c a t i o n s  of  t h e  

deg ree  of  t h e  o f f e n s e ,  See ,  e .g . ,  H a l l  v.  S t a t e ,  483 

So.2d 549 ( F l a .  1st DCA 1986 ) ,  and t h e  c a s e s  c i t e d  t h e r e i n .  

See a l s o  t h e  amendment t o  F l o r i d a  Rule of  Cr imina l  P rocedure  

3 . 7 0 1 ( d ) ( 1 0 )  a s  c o n t a i n e d  i n  The F l o r i d a  Bar: Amendments t o  

Rules  of  Cr imina l  P rocedure ,  468 So.2d 220, 225 ( F l a .  1985) .  

Thus, it i s  now c l e a r l y  t h i s  C o u r t ' s  i n t e n t  t o  r e q u i r e  

c l e a r  and conv inc ing  r e a s o n s  f o r  d e p a r t u r e  i n  a d d i t i o n  t o  

a  h a b i t u a l  o f f e n d e r  f i n d i n g .  Tha t  f i n d i n g  p r o v i d e s  a  g r e a t e r  

maximum s e n t e n c e ,  b u t  does  n o t  c o n s t i t u t e  an  au toma t i c  



r e a son  f o r  d e p a r t u r e .  

S t i l l  t o  be  answered t hen  i s  what e f f e c t  shou ld  be  

g iven  a n  enhancement o r d e r  when c o n s i d e r i n g  a  g u i d e l i n e s  

s en t ence .  The p r a c t i c e  used i n  t h i s  c a s e ,  of commingling 

t h e  h a b i t u a l  o f f e n d e r  and d e p a r t u r e  o r d e r s ,  a u t o m a t i c a l l y  

makes t h e  h a b i t u a l  o f f e n d e r  f i n d i n g  a  b a s i s  f o r  d e v i a t i o n .  

No r u l e  o r  s t a t u t e  a l l o w s  t h a t  k ind  of  au toma t i c  aggrava- 

t i o n  of  a  g u i d e l i n e s  s en t ence  and it shou ld  n o t  b e  a l lowed.  

The i s s u e s  a r e  n o t  t h e  same. 

I n  Eutsey v .  S t a t e ,  383 So.2d 219, 223  l la. 1 9 8 0 ) ,  

t h i s  Cour t  s a i d :  

The purpose  of  t h e  h a b i t u a l  o f f e n d e r  
a c t  i s  t o  a l l o w  enhanced p e n a l t i e s  
f o r  t h o s e  de f endan t s  who m e e t  
o b j e c t i v e  g u i d e l i n e s  i n d i c a t i n g  
r e c i d i v i s m .  

The g u i d e l i n e s ,  on t h e  o t h e r  hand, have a s  t h e i r  purpose:  

To e l i m i n a t e  unwarranted  v a r i a t i o n  i n  
t h e  s e n t e n c i n g  p r o c e s s  by reduc ing  
t h e  s u b j e c t i v i t y  i n  i n t e r p r e t i n g  
s p e c i f i c  offense-and-offender-related-criteria 
and i n  d e f i n i n g  t h e i r  r e l a t i v e  
impor tance  i n  t h e  s e n t e n c i n g  d e c i s i o n .  

F l o r i d a  Rule o f  Cr imina l  Procedure  3 .701 (b ) .  Among t h e  

p r i n c i p l e s  embodied i n  t h e  g u i d e l i n e s  i s  t h e  r u l e  t h a t  

" t h e  s e v e r i t y  o f  t h e  s a n c t i o n  should  i n c r e a s e  w i t h  t h e  

l e n g t h  and n a t u r e  of  t h e  o f f e n d e r ' s  c r i m i n a l  h i s t o r y " .  

F l o r i d a  Rule of  Cr imina l  P rocedure  3 . 7 0 1 ( b ) ( 4 ) .  The 

o b j e c t i v e  of  t h e  g u i d e l i n e s ,  t h e r e f o r e ,  i s  u n i f o r m i t y  i n  

s e n t e n c i n g  o f f e n d e r s  who commit s i m i l a r  crimes and whose 

c r i m i n a l  h i s t o r i e s  a r e  s i m i l a r .  By i n c o r p o r a t i n q  i n c r e a s i n g l y  



s e v e r e  s a n c t i o n s  a s  t h e  number and t h e  s e r i o u s n e s s  of  t h e  

o f f e n s e s  i n c r e a s e s ,  t h e  g u i d e l i n e  s t r u c t u r e  t a k e s  r e c i d i -  

vism i n t o  account .  Being e s s e n t i a l l y  redundan t ,  t h e  

h a b i t u a l  o f f e n d e r  s t a t u t e  shou ld  n o t  be  used t o  a l l o w  

a  second enhancement f o r  p a s t  o f f e n s e s  a l r e a d y  counted 

i n  g u i d e l i n e  s c o r i n g .  The o n l y  excep t i on  t o  t h i s  p o s i t i o n  

would be where t h e  recommended g u i d e l i n e  s en t ence  i s  

g r e a t e r  than  t h e  s t a t u t o r y  maximum f o r  t h e  p a r t i c u l a r  

c r i m e ;  i n  t h a t  c a s e ,  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  cou ld  

be  used t o  i n c r e a s e  t h e  s t a t u t o r y  maximum. However, t h a t  

i s  t h e  on ly  s i t u a t i o n  which would j u s t i f y  t h e  implementa- 

t i o n  o f  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e .  

The h a b i t u a l  o f f e n d e r  s t a t u t e ,  moreover,  was enac t ed  

when p a r o l e  was a v a i l a b l e .  Now persons  who a r e  s en t enced  

under  t h e  g u i d e l i n e s  a r e  n o t  e l i g i b l e  f o r  r e l e a s e  on p a r o l e .  

S e c t i o n  921.001(8) ,  F l o r i d a  S t a t u t e s .  The l e n g t h  of  a  

g u i d e l i n e  s e n t e n c e  i s  i n t ended  t o  r e f l e c t  t h e  t i m e  t o  be  

s e rved ,  sho r t ened  o n l y  by g a i n  t i m e .  - I d . ;  F l o r i d a  Rule 

of Cr imina l  Procedure  3.701 ( b )  ( 5 )  . By app ly ing  t h e  

enhanced p e n a l t i e s  a v a i l a b l e  under  t h e  h a b i t u a l  o f f e n d e r  

s t a t u t e  t o  s e n t e n c e s  w i t h o u t  p a r o l e ,  h a b i t u a l  o f f e n d e r s  

w i l l  be g iven  s e n t e n c e s  which a r e  d i s p r o p o r t i o n a t e l y  

ha r sh  when compared w i th  o t h e r  o f f e n d e r s  who have 

committed s i m i l a r  crimes and who have s i m i l a r  c r i m i n a l  

h i s t o r i e s ,  b u t  who w e r e  n o t  s u b j e c t e d  t o  h a b i t u a l  o f f e n d e r  

p roceed ings .  I n  a d d i t i o n ,  i f  an o r d e r  f i n d i n g  a  de f endan t  



t o  be  a  h a b i t u a l  o f f e n d e r  i s  a u t o m a t i c a l l y  a  c l e a r  and 

conv inc ing  r e a s o n  f o r  d e p a r t u r e ,  t h e  avowed purpose  of  

s e n t e n c i n g  u n i f o r m i t y  w i l l  b e  t h w a r t e d .  H a b i t u a l  

o f f e n d e r s ,  s e n t e n c e d  w i t h o u t  e i t h e r  t h e  r e s t r a i n t  of  

t h e  g u i d e l i n e s  o r  t h e  l e v e l i n g  e f f e c t s  of  p a r o l e ,  w i l l  

b e  a  s e p a r a t e  c l a s s  of  o f f e n d e r  s e n t e n c d j w i t h o u t  r e g a r d  

t o  g u i d e l i n e s  c r i t e r i a .  

The t r i a l  judge h e r e  improper ly  merged what a r e  two 

d i s t i n c t  p r o c e e d i n g s .  Under t h e  h a b i t u a l  o f f e n d e r  

s t a t u t e ,  t h e  q u e s t i o n  i s  whether  t h e  maximum s t a t u t o r y  

p e n a l t y  c o u l d  b e  e n l a r g e d .  D e v i a t i o n  from t h e  q u i d e l i n e s  

i s  q u i t e  a  d i f f e r e n t  i n q u i r y ,  b e i n g  whether  t h e r e  a r e  

c l e a r  and c o n v i n c i n g  r e a s o n s  f o r  d e p a r t u r e  from a  

s e n t e n c e  w i t h i n  t h e  g u i d e l i n e s  r a n g e ,  i n  which c r i m i n a l  

h i s t o r y  h a s  a l r e a d y  been t a k e n  i n t o  c o n s i d e r a t i o n .  The 

h a b i t u a l  o f f e n d e r  p roceed ing  was s u p e r f l u o u s  i n  t h i s  

c a s e  because  t h e  maximum s e n t e n c e  f o r  t h e  f i r s t  d e g r e e  

f e l o n y  of  robbery  w i t h  a  weapon was 30 y e a r s ,  and t h e  

maximum g u i d e l i n e  s e n t e n c e  was 4 1 / 2  y e a r s .  The gap 

between t h e  maximum g u i d e l i n e  s e n t e n c e  and t h e  s t a t u t o r y  

maximum was 24 1 / 2  y e a r s .  I n s t e a d  of  c o n s i d e r i n g  o t h e r  

r e a s o n s  f o r  d e p a r t u r e  t o  c l o s e  some o r  a l l  of  t h a t  span ,  

i f  d e s i r a b l e ,  t h e  t r i a l  judge s e i z e d  upon t h e  h a b i t u a l  

o f f e n d e r  f i n d i n g ,  and ,  w i t h o u t  a d d i t i o n a l  e x p l a n a t i o n ,  

imposed a  s e n t e n c e  f i v e  t i m e s  g r e a t e r  t h a n  t h e  

recommended g u i d e l i n e  s e n t e n c e .  T h i s  p r o c e s s  d i d  n o t  

advance t h e  v a l i d  g u i d e l i n e s  g o a l  of  u n i f o r m i t y ,  b u t  



i n s t e a d  produced a  s en t ence  o u t  of p ropo r t i on  t o  t h e  

g u i d e l i n e s .  

Because of t h e  d i f f e r e n t  i s s u e s  and c r i t e r i a ,  t h e  

enhancement o r d e r  cannot  s t a n d  i n  and of i t s e l f  a s  a  

reason f o r  d e p a r t u r e  from t h e  g u i d e l i n e s .  Th i s  w i l l  

become p a r t i c u l a r l y  c l e a r  when t h e  o r d e r  i t s e l f  i f  

examined. The g u i d e l i n e s  r u l e  p r o h i b i t s  c o n s i d e r a t i o n  

a s  agg rava t ion  of a r r e s t s  f o r  which t h e r e  have been no 

conv ' ic t ions .  F l o r i d a  Rule of Cr iminal  Procedure  3.701 

(d )  (11) . The o r d e r  r e l i e s  i n  p a r t  upon p e t i t i o n e r ' s  

p r i o r  j u v e n i l e  a r r e s t s  f o r  p e t i t  l a r c e n y  on May 4 ,  

1973, and ma l i c ious  mischief  on February 25, 1975-  

(Appendix D a t  2 ) .  Th is  i s  t r u e  even though no convic-  

t i o n s  were ob t a ined  f o r  t h e s e  a r r e s t s .  The o r d e r  a l s o  

r e l i e s  upon a d u l t  a r r e s t s  f o r  t h r e e  c r imes  on October 

2 6 ,  1983, and a  b a t t e r y  a r r e s t  on October 28, 1983 

(Appendix D a t  3 ) .  The o r d e r  a l s o  r e l i e s  upon a  

j u v e n i l e  d i s o r d e r l y  i n t o x i c a t i o n  a r r e s t  which was 

dropped by t h e  p rosecu to r  i n  a d u l t  c o u r t  (Appendix D 

a t  2 ) .  Th i s  conduct  cannot  be  v a l i d l y  used t o  

agg rava t e  t h e  g u i d e l i n e  s en t ence  because  p e t i t i o n e r  

has  n o t  been conv ic t ed  of t h e s e  o f f e n s e s .  The o r d e r ' s  

r e c i t a l  of p e t i t i o n e r ' s  p r i o r  a r r e s t s  i s  v i o l a t i v e  of 

Rule 3 . 7 0 1 ( d ) ( l l )  which p r o h i b i t s  u se  of p r i o r  a r r e s t s  

when no c o n v i c t i o n  ensued. Likewise,  t h e  o r d e r  does  n o t  

appor t i on  t h e  weight  g iven  t h o s e  a r r e s t s  which d i d  n o t  



r e s u l t  i n  c o n v i c t i o n  from t h o s e  t h a t  d i d ,  t h u s  v i o l a t i n g  

e Crosby v. S t a t e ,  429 So.2d 421 (F l a .  1st DCA 1 9 8 3 ) ,  which 

h e l d  t h a t  w h i l e  p r i o r  a r r e s t s  may be c o n s i d e r e d  i n  

s en t enc ing ,  t h e y  may n o t  be  recogn ized  a s  c o n v i c t i o n s .  

Thus, t h e  mix tu r e  of  f a c t o r s  go ing  i n t o  t h e  h a b i t u a l  

o f f e n d e r  d e c i s i o n  i s  n o t  t h e  same a s  t h e  mix tu r e  of  

f a c t o r s  go ing  i n t o  t h e  g u i d e l i n e s  d e p a r t u r e  p o t .  

I n  Hendrix v.  S t a t e ,  ( F l a .  

1 9 8 5 ) ,  t h i s  Cour t  he ld :  

To a l l o w  t h e  t r i a l  judge t o  d e p a r t  from 
t h e  g u i d e l i n e s  based upon a  f a c t o r  which 
h a s  a l r e a d y  been weiqhed i n  a r r i v i n g  a t  a 
presumpt ive  s en t ence  would i n  e f f e c t  
be coun t i ng  t h e  c o n v i c t i o n s  t w i c e  which 
i s  c o n t r a r y  t o  t h e  s p i r i t  and i n t e n t  o f  
t h e  g u i d e l i n e s .  Accord, S t a t e  v .  
Brusven,  327 N.W.2d 591 (Minn.1982); 
S t a t e  v.  Er ickson .  313 N.W.2d 1 6   inn. - - - - .  
1981) ;  S t a t e  v.  Barnes ,  313 ~ . ~ . 2 d  1 
(Minn.1981). W e  a q r e e  w i t h  t h e  F i r s t  
D i s t r i c t  c b u r t  o f  Appeal i n  t h a t  " [w] e 
f i n d  a  l a c k  of l o g i c  i n  c o n s i d e r i n g  a  
f a c t o r  t o  b e  a n  agg rava t i on  a l l owing  
d e p a r t u r e  from t h e  g u i d e l i n e s  when t h e  
same f a c t o r  i s  i nc luded  i n  t h e  guide-  
l i n e s  f o r  purposes  o f  f u r t h e r i n g  t h e  
g o a l  of  un i fo rmi ty . "  Burch v.  S t a t e ,  
462 So.2d 548, 549 ( F l a .  1st DCA 1985) .  

Although Hendrix was n o t  a  h a b i t u a l  o f f e n d e r  c a s e ,  i t s  ho ld ing  

ha s  been s o  a p p l i e d  by t h e  F i f t h  D i s t r i c t ,  s i n c e  h a b i t u a l  

o f f e n d e r  s t a t u s  i s  l a r g e l y  based upon a  d e f e n d a n t ' s  p r i o r  

r ecord :  

Under t h e  h a b i t u a l  o f f e n d e r  a c t  
( S  775.084, F l a . S t a t . ) ,  a  d e f e n d a n t ' s  
p r i o r  c o n v i c t i o n s  and c u r r e n t  
c o n v i c t i o n  a r e  t h e  s o l e  n e c e s s a r y  
f a c t u a l  b a s i s  f o r  t h e  d e t e r m i n a t i o n  
t h a t  t h e  de f endan t  i s  an h a b i t u a l  



o f f e n d e r  under  s e c t i o n  775.084 (1) and 
( 2 ) .  The o n l y  a d d i t i o n a l  r e q u i r e m e n t  
i s  a  f i n d i n g  by t h e  t r i a l  c o u r t  (by a  
preponderance  o f  t h e  e v i d e n c e )  t h a t  it 
i s  n e c e s s a r y  f o r  t h e  p r o t e c t i o n  o f  t h e  
p u b l i c  t o  s e n t e n c e  t h e  d e f e n d a n t  t o  
a n  ex tended  t e r m .  5 775.084 ( 3 )  , F l a .  
S t a t .  T h e r e f o r e ,  t h i s  f i n d i n a  can  be  
b u t  a  c o n c l u s i o n  based s o l e l y  on t h e  
d e f e n d a n t ' s  p r i o r  r e c o r d  and c u r r e n t  
c o n v i c t i o n .  When t h i s  i s  t h e  c a s e ,  
t h e  f i n d i n g  under  s e c t i o n  775.084(3)  
t h a t  t h e  d e f e n d a n t  i s  an h a b i t u a l  
o f f e n d e r  i s  n o t  a  s u f f i c i e n t  ground 
f o r  d e p a r t u r e  under  ~ e n d r i x ?  

2. I n  c a s e s  where t h e  s e n t e n c i n g  judge 
h a s  d e p a r t e d  f o r  r e a s o n s  s i m i l a r  
t o  t h e  d e t e r m i n i n g  f a c t o r s  under  
t h e  h a b i t u a l  o f f e n d e r  a c t  ( though 
n o t  under  t h a t  a c t ) ,  t h o s e  r e a s o n s  
have  been found t o  be  i m p e r m i s s i b l e  
under  Hendrix.  See ,  e.q., Fowler v .  
S t a t e ,  482 S o . 2 d 0 2  ( F l a .  5 t h  DCA 
1 9 8 6 ) ( t h e  f a c t  t h a t  t r i a l  c o u r t  was 
compel led ,  " f o r  t h e  p r o t e c t i o n  of  
s o c i e t y , "  t o  i n s t i t u t i o n a l i z e  
d e f e n d a n t  f o r  a  t e r m  i n  e x c e s s  of 
t h a t  p rov ided  by t h e  g u i d e l i n e s  i s  
i n s u b s t a n t i a l  r e a s o n  because  
Hendrix s o  h o l d s ) ;  C a s t e e l  v .  S t a t e ,  
481 So.2d 72 ( F l a .  1st  DCA 1986) 
( " r e a s o n  ... t h a t  d e f e n d a n t ' s  
p a t t e r n  of conduc t  r e n d e r s  him a  
c o n t i n u i n g  t h r e a t  t o  t h e  community" 
i s  f a c t u a l l y  based on d e f e n d a n t ' s  
p r i o r  c o n v i c t i o n s  and on t h e  
c u r r e n t  c o n v i c t i o n  and i s  improper 
b a s i s  f o r  a  d e p a r t u r e ) ;  P i l q r i m  v .  
S t a t e ,  480 So.2d 688 ( F l a .  5 t h  DCA 
1986) ( f i n d i n g  t h a t  d e f e n d a n t  "has  
shown by h i s  a c t i o n s  t h a t  h e  i s  
i n h e r e n t l y  dangerous  t o  s o c i e t y  and,  
u n l e s s  p u t  away from s o c i e t y  f o r  a  
s u f f i c i e n t  p e r i o d  of  t i m e ,  w i l l  
c o n t i n u e  i n  h i s  p a t t e r n  o f  c r i m i n a l  
conduc t  ..." i s  n o t  c l e a r  and con- 
v i n c i n g  r e a s o n  f o r  d e p a r t u r e ) .  

V i c k n a i r  v .  S t a t e ,  s u p r a  a t  897. See a l s o  M o u l t r i e  v .  S t a t e .  

11 FLW 913 ( F l a .  5 t h  DCA Apr. 17 ,  1986) and Bouthner  v .  S t a t e ,  



No. 85-1455 ( F l a .  5 t h  DCA May 8 ,  1 9 8 6 ) .  The F i r s t  D i s t r i c t  

i n  t h e  i n s t a n t  c a s e  and t h e  Second D i s t r i c t  i n  Ferguson,  

s u p r a ,  and Fleming v .  S t a t e ,  480 So.2d 715 ( F l a .  2d DCA 

1986) have d i s a g r e e d  w i t h  t h i s  most l o g i c a l  e x t e n s i o n  of 

Hendrix.  

One more problem needs  t o  b e  a d d r e s s e d ,  t h a t  of  t h e  

d i f f e r e n t  s t a n d a r d s  o f  proof  invo lved  i n  t h e  i n t e r p l a y  

between t h e  g u i d e l i n e s  and t h e  h a b i t u a l  o f f e n d e r  s t a t u t e s .  

T h i s  Cour t  h e l d  i n  S t a t e  v .  M i s c h l e r ,  11 FLW 139,  140 

( F l a .  Apr. 3 ,  1 9 8 6 ) :  

Accord ing ly ,  " c l e a r  and c o n v i n c i n g  r e a s o n s "  
r e q u i r e  t h a t  t h e  f a c t s  s u p p o r t i n g  t h e  
r e a s o n s  b e  c r e d i b l e  and proven beyond a  
r e a s o n a b l e  doub t .  The r e a s o n s  themse lves  
must  b e  o f  such we igh t  a s  t o  produce i n  
t h e  mind of  t h e  judge a  f i r m  b e l i e f  f o r  
c o n v i c t i o n ,  w i t h o u t  h e s i t a n c y ,  t h a t  depar-  
t u r e  i s  war ran ted .  

The h a b i t u a l  o f f e n d e r  s t a t u t e ,  on t h e  o t h e r  hand,  p r o v i d e s  

o n l y  a  lesser s t a n d a r d  of  p roof :  

Each o f  t h e  f i n d i n g s  r e q u i r e d  a s  t h e  b a s i s  
f o r  such s e n t e n c e  s h a l l  b e  found t o  
e x i s t  by a  preponderance  of t h e  e v i d e n c e  

S e c t i o n  775.084 ( 3 )  ( d )  , F l o r i d a  S t a t u t e s .  ~ q a i n ,  t h e  

s e p a r a t e  s t a t u t o r y  s e n t e n c i n g  schemes a r e  i n  c o n f l i c t .  

The s e n t e n c i n g  judge h e r e  e x p r e s s l y  r e l i e d  upon t h e  

preponderance  s t a n d a r d  (Appendix D a t  5 ) .  H i s  r e l i a n c e  

on t h a t  s t a n d a r d ,  which i s  n o t  a s  heavy a s  t h e  r e a s o n a b l e  

doubt  s t a n d a r d ,  c a u s e s  h i s  f i n d i n g s  t o  f a i l  t h e  M i s c h l e r  

r e a s o n a b l e  doub t  t e s t .  T h i s  C o u r t ,  even i f  it r e j e c t s  

t h e  b u l k  of  p e t i t i o n e r ' s  argument and h o l d s  t h a t  t h e  



d e c l a r a t i o n  of  a h a b i t u a l  o f f e n d e r  s t a t u s  i s ,  i n  and 

of  i t s e l f ,  s u f f i c i e n t  t o  j u s t i f y  d e p a r t u r e ,  must 

r e v e r s e  t h i s  d e p a r t u r e  s en t ence  because  it does  n o t  

s a t i s f y  Misch le r .  



V I  CONCLUSION 

Based upon t h e  f o r e g o i n g  argument ,  r e a s o n i n g ,  and 

c i t a t i o n  of  a u t h o r i t y ,  p e t i t i o n e r  r e q u e s t s  two a l t e r n a t i v e  

forms of  r e l i e f .  A s  t o  I s s u e  I ,  he  r e q u e s t s  t h a t  t h i s  

Cour t  reverse t h e  o r d e r  denying t h e  motion t o  s u p p r e s s ,  

and remand f o r  a  new t r i a l .  A s  t o  I s s u e  11, p e t i t i o n e r  

r e q u e s t s  t h a t  t h i s  C o u r t  v a c a t e  t h e  s e n t e n c e  and remand 

f o r  r e s e n t e n c i n g  . 
R e s p e c t f u l l y  s u b m i t t e d ,  
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