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I N  THE SUPREME COURT OF FLORIDA 

TERRY JOE WILKERSON, 

P e t i t i o n e r ,  

v .  

STATE OF FLORIDA, 

Respondent.  

CASE NO. 68 ,181 

BRIEF OF PETITIONER ON THE MERITS 

I PRELIMINARY STATEMENT 

P e t i t i o n e r  was t h e  a p p e l l a n t  i n  t h e  lower  t r i b u n a l  

and t h e  d e f e n d a n t  i n  t h e  t r i a l  c o u r t .  The p a r t i e s  w i l l  

b e  r e f e r r e d  t o  a s  t h e y  a p p e a r  b e f o r e  t h i s  Cour t .  No 

r e f e r e n c e s  t o  t h e  r e c o r d  w i l l  b e  n e c e s s a r y .  At tached  

h e r e t o  a s  a n  appendix  i s  t h e  o p i n i o n  of t h e  lower  

t r i b u n a l ,  d a t e d  December 2 3 ,  1985. 



I1 STATEMENT OF THE CASE AND FACTS 

The h i s t o r y  o f  t h i s  c a s e  i s  a c c u r a t e l y  s t a t e d  i n  t h e  

o p i n i o n  of  t h e  F i r s t  D i s t r i c t :  

The o f f e n s e  w i t h  which a p p e l l a n t  w a s  
cha rged  o c c u r r e d  on March 28, 1984,  and 
a p p e l l a n t  e n t e r e d  h i s  n o l o  p l e a  on 
Oc tober  30,  1984. Judgment and s e n t e n c e  
w e r e  e n t e r e d  on J a n u a r y  8 ,  1985. On May 
28, 1981,  a p p e l l a n t  had been c o n v i c t e d  
i n  j u v e n i l e  c o u r t  o f  lewd a s s a u l t .  The 
g u i d e l i n e s  s c o r e s h e e t  p r e p a r e d  on 
a p p e l l a n t  a s s e s s e d  e i g h t y  p o i n t s  f o r  t h e  
May, 1981,  c o n v i c t i o n ,  g i v i n g  him a  t o t a l  
p o i n t  s c o r e  of  232, r e s u l t i n g  i n  a 
recommended p r i s o n  s e n t e n c e  of  f o u r  and 
one-hal f  t o  f i v e  and one-half  y e a r s .  

The o r i g i n a l  v e r s i o n  of  r u l e  3.701 
( d )  ( 5 )  (c )  p r o v i d e d  t h a t  c e r t a i n  j u v e n i l e  
d i s p o s i t i o n s  which o c c u r r e d  w i t h i n  t h r e e  
y e a r s  of  t h e  c u r r e n t  c o n v i c t i o n  s h a l l  b e  
i n c l u d e d  i n  a d e f e n d a n t ' s  p r i o r  r e c o r d  
f o r  s c o r i n g  purposes .  However, t h a t  r u l e  
w a s  amended, e f f e c t i v e  J u l y  1, 1984,  t o  
p r o v i d e  t h a t  c e r t a i n  j u v e n i l e  d i s p o s i t i o n s  
which o c c u r r e d  w i t h i n  t h r e e  y e a r s  o f  t h e  
commission of t h e  i n s t a n t  o f f e n s e  may be  
s c o r e d  a s  p r i o r  r e c o r d .  A t  t h e  s e n t e n c i n g  
h e a r i n g ,  d e f e n s e  c o u n s e l  a r g u e d  t h a t  s i n c e  
t h e  p r e s e n t  o f f e n s e  o c c u r r e d  p r i o r  t o  t h e  
e f f e c t i v e  d a t e  of t h e  amendment, t h e  
o r i g i n a l  r u l e  shou ld  a p p l y  i n  a p p e l l a n t ' s  
c a s e ;  and,  i f  t h e  o r i g i n a l  r u l e  a p p l i e s ,  
t h e  p r i o r  c o n v i c t i o n  s h o u l d  n o t  b e  s c o r e d  
s i n c e  it o c c u r r e d  more t h a n  t h r e e  y e a r s  
p r i o r  t o  t h e  c o n v i c t i o n  i n  t h e  i n s t a n t  
case. The t r i a l  judge r e j e c t e d  d e f e n s e  
c o u n s e l ' s  argument  and imposed t h e  maximum 
s e n t e n c e  of  s i x t y - s i x  months ( o r  f i v e  and 
one-hal f  y e a r s ) ,  w i t h i n  t h e  recommended 
g u i d e l i n e s  r ange .  

I n  t h e  i n s t a n t  c a s e ,  i f  a p p e l l a n t ' s  
g u i d e l i n e s  s c o r e s h e e t  had been p r e p a r e d  
p u r s u a n t  t o  t h e  o r i g i n a l  r u l e ,  a p p e l l a n t  
would have had a t o t a l  o f  152 p o i n t s  which 



would have r e s u l t e d  i n  a  recommended 
s e n t e n c e  of community c o n t r o l  o r  
twe lve  t o  t h i r t y  months' i n c a r c e r a -  
t i o n .  Thus, obv ious ly ,  t h e  amendment 
t o  t h e  g u i d e l i n e s  was d i sadvan tageous  
t o  a p p e l l a n t  and under t h e  above 
a u t h o r i t i e s ,  a p p l i c a t i o n  of t h e  
amendment i n  t h i s  c a s e  would be  con- 
s i d e r e d  e r r o r .  

(Appendix a t  2-3) . 
The F i r s t  D i s t r i c t  he ld :  

W e  a r e  compelled t o  fo l l ow  t h e  r u l i n g  
of t h e  supreme c o u r t ,  a s  w e  unders tand  
it t o  be ,  t h a t  t h e  a p p r o p r i a t e  guide- 
l i n e s  t o  app ly  i n  s en t enc ing  a  
de fendan t  a r e  t h e  g u i d e l i n e s  i n  e f f e c t  
a t  t h e  t ime  of t h e  p r e s e n t  s en t enc ing ;  
s i n c e  t h e  g u i d e l i n e s  (and any amendments 
t h e r e t o )  do n o t  change t h e  s t a t u t o r y  
l i m i t s  of  a  s en t ence  t o  be imposed 
f o r  a  p a r t i c u l a r  o f f e n s e  and s h a l l  be  
cons ide red  p rocedu ra l  o n l y ,  cons ide ra -  
t i o n  of t h e  ex p o s t  f a c t o  d o c t r i n e  i s  
n o t  a p p l i c a b l e  t o  q u e s t i o n s  i nvo lv ing  
g u i d e l i n e s  and amendments. 

(Appendix a t  4 ) .  Judge B a r f i e l d  f i l e d  a  concu r r i ng  op in ion ,  

q u e s t i o n i n g  whether t h i s  Cour t  i n t ended  S t a t e  v .  Jackson ,  

10 FLW 564 ( F l a .  O c t .  17 ,  1985) t o  be  a p p l i e d  t o  a l l  

g u i d e l i n e s  r e v i s i o n s  (Appendix a t  6 ) .  

The F i r s t  D i s t r i c t  c e r t i f i e d  t h e  q u e s t i o n  t o  t h i s  

Cour t  (Appendix a t  5 ) ,  and on January  16 ,  1986, a  t i m e l y  

n o t i c e  of d i s c r e t i o n a r y  review was f i l e d .  



I11 SUMMARY OF ARGUMENT 

P e t i t i o n e r  c o n t e n d s  t h a t  t h e  g u i d e l i n e s  i n  e f f e c t  on 

t h e  d a t e  t h e  o f f e n s e  was committed shou ld  b e  used  t o  

c a l c u l a t e  h i s  p resumpt ive  g u i d e l i n e  s e n t e n c e .  The 

s e n t e n c i n g  g u i d e l i n e s  a r e  s u b s t a n t i v e  n o t  p r o c e d u r a l  law. 

An amendment t o  t h e  s e n t e n c i n g  g u i d e l i n e s  i s  l i k e w i s e  a  

m a t t e r  of  s u b s t a n t i v e  law and n o t  mere ly  p r o c e d u r a l  law. 

I n  Weaver v .  Graham, 450 U.S. 24 ( 1 9 8 1 ) ,  t h e  u n i t e d  S t a t e s  

suprenie Cour t  se t  f o r t h  a twofo ld  t e s t  t o  a s s e s s  a n  ex  p o s t  

f a c t o  v i o l a t i o n .  P e t i t i o n e r  m a i n t a i n s  t h a t  r e t r o s p e c t i v e  

a p p l i c a t i o n  of  t h e  amended g u i d e l i n e s  i n  t h s e  c i r c u m s t a n c e s  

r e s u l t s  i n  a  v i o l a t i o n  of t h e  e x  p o s t  f a c t o  c l a u s e s .  

P e t i t i o n e r  submi t s  t h a t  t h e  c a s e  r e l i e d  upon by t h e  

F i r s t  D i s t r i c t  Cour t  o f  Appeal ,  S t a t e  v .  J a c k s o n ,  10 FLW 564 

( F l a .  O c t .  1 7 ,  1985) i s  d i s t i n g u i s h a b l e  from t h e  s i t u a t i o n  

a t  b a r .  The Jackson  d e c i s i o n  i n d i c a t e s  t h a t  it s h o u l d  b e  

l i m i t e d  s o l e l y  t o  i t s  f a c t s .  

P e t i t i o n e r  c o n t e n d s  t h a t  t h e  r e t r o a c t i v e  a p p l i c a t i o n  of 

enhanced amended s e n t e n c i n g  g u i d e l i n e s  i n  t h e s e  c i r c u m s t a n c e s  

n o t  o n l y  v i o l a t e s  t h e  e x  p o s t  f a c t o  c l a u s e s  b u t  a l s o  A r t i c l e  

X ,  S e c t i o n  9  of  t h e  F l o r i d a  C o n s t i t u t i o n  ( 1 9 6 8 ) ,  F l o r i d a  law 

and p u b l i c  p o l i c y .  T h e r e f o r e  on t h e  grounds  s t a t e d  h e r e i n ,  

t h i s  Honorable Cour t  s h o u l d  r e v e r s e  t h e  d e c i s i o n  of  t h e  F i r s t  

D i s t r i c t  C o u r t  of Appeal.  



I V  ARGUMENT 

ISSUE PRESENTED 

PETITIONER, WHOSE OFFENSE WAS COMMITTED 
PRIOR TO J U L Y  1, 1984,  BUT WHO WAS 
SENTENCED AFTER THAT DATE, WAS IMPROPERLY 
SENTENCED UNDER THE AMENDED SENTENCING 
GUIDELINES. 

The s e n t e n c i n g  g u i d e l i n e s  se t  f o r t h  i n  F l o r i d a  Rule 

o f  C r i m i n a l  P r o c e d u r e  3.701, are  based  on s p e c i f i c  d e l i n e a -  

t i o n  o f  t h e  s e n t e n c e  r a n g e s  t o  be  imposed f o r  v a r i o u s  

o f f e n s e  c a t e g o r i e s .  S e c t i o n  921.001, F l o r i d a  S t a t u t e s  

( 1 9 8 3 ) ;  I n  R e  Ru les  o f  C r i m i n a l  P r o c e d u r e ,  439 So.2d 848 

( F l a .  1 9 8 3 ) .  I n  1983,  t h e  L e g i s l a t u r e  a u t h o r i z e d  t h e  

F l o r i d a  Supreme Cour t  upon r e c e i p t  of  t h e  commiss ion ' s  

recommendations,  t o  d e v e l o p  by September 1, 1983,  s t a t e w i d e  

s e n t e n c i n g  g u i d e l i n e s .  S e c t i o n  921.001 ( 4 )  ( a )  , F l o r i d a  

S t a t u t e s  ( 1 9 8 3 ) .  T h i s  Cour t  adop ted  t h e  g u i d e l i n e s  t o  

become e f f e c t i v e  on Oc tober  1, 1983. See  I n  R e  Ru les  o f  

C r i m i n a l  P rocedure  ( S e n t e n c i n g  G u i d e l i n e s ) ,  439 So.2d 848 

( F l a .  1 9 8 3 ) .  

On May 8 ,  1984,  Rule 3.701 and  t h e  commit tee  n o t e s  

t h e r e t o  w e r e  amended. See The F l o r i d a  Bar: Amendment t o  

Ru les  o f  C r i m i n a l  P rocedure ,  451 So.2d 824 ( F l a .  1 9 8 4 ) .  

The e f f e c t i v e  d a t e  of  t h i s  Amendment i s  J u l y  1, 1984.  

Ch. 84-328, Laws of F l o r i d a  11984).  One o f  t h e  p r i n c i p l e  

e f f e c t s  o f  t h e  amendments was " i n c r e a s e d  rates  and l e n g t h  

o f  i n c a r c e r a t i o n  f o r  s e x u a l  o f f e n d e r s . "  451 So.2d a t  824, f n .  



Under S e c t i o n  921.001 ( 4 )  ( b )  , F l o r i d a  S t a t u t e s  (1983) , t h e s e  

amendments w e r e  e f f e c t i v e  on ly  upon adop t i on  by t h e  F l o r i d a  

L e g i s l a t u r e .  I n  Chap te r  84-328, S e c t i o n  1, Laws of F l o r i d a ,  

t h e  l e g i s l a t u r e  adop ted  t h e  amended g u i d e l i n e s .  

P e t i t i o n e r  was charged w i t h  committ ing t h e  o f f e n s e  on 

March 28, 1984. P e t i t i o n e r  was sen tenced  p u r s u a n t  t o  t h e  

Rule 3.701 s e n t e n c i n g  g u i d e l i n e s  on January  8 ,  1985. 

The q u e s t i o n  remains ,  however, whether  t h e  o r i g i n a l  quide-  

l i n e s  o r  amended g u i d e l i n e s  app ly  t o  t h e  cr ime committed 

i n  March, 1984, where t h e  s en t ence  i s  imposed a f t e r  t h e  

e f f e c t i v e  d a t e  of t h e  amended g u i d e l i n e s .  P e t i t i o n e r  con- 

t e n d s  t h a t  t h e  F i r s t  D i s t r i c t  Cour t  of  Appeal was i n  e r r o r  

i n  ho ld ing  t h a t  t h e  t r i a l  c o u r t  was c o r r e c t  i n  s e n t e n c i n g  

p e t i t i o n e r  under  t h e  amended s e n t e n c i n g  q u i d e l i n e s .  

P e t i t i o n e r  con tends  t h a t  t h e  Jackson d e c i s i o n  i s  

d i s t i n g u i s h a b l e  from t h e  s i t u a t i o n  a t  b a r .  I n  a d d i t i o n ,  

a p p l i c a t i o n  of t h e  amended g u i d e l i n e s  i n  t h e s e  c i r cums t ances  

would r e s u l t  i n  a  v i o l a t i o n  of t h e  - ex p o s t  f a c t o  c l a u s e ,  

A r t i c l e  X ,  S9 of  t h e  F l o r i d a  C o n s t i t u t i o n  (1968) and 

e s t a b l i s h e d  p r i n c i p l e s  of  F l o r i d a  law. 

An examinat ion of  t h e  Jackson d e c i s i o n  i n d i c a t e s  t h a t  

t h e  d e c i s i o n  i s  d i s t i n g u i s h a b l e  from t h e  s i t u a t i o n  a t  b a r .  

I n  Jackson v .  S t a t e ,  454 So.2d 691 ( F l a .  1st DCA 1 9 8 4 ) ,  t h e  

de f endan t  was p l a c e d  on p r o b a t i o n  p r i o r  t o  t h e  e f f e c t i v e  

d a t e  of t h e  s e n t e n c i n g  g u i d e l i n e s .  H i s  p r o b a t i o n  was revoked 

subsequent  t o  t h e  e f f e c t i v e  d a t e  of  t h e  g u i d e l i n e s .  A t  t h e  

t i m e  o f  s e n t e n c i n g ,  t h e  de f endan t  a f f i r m a t i v e l y  s e l e c t e d  t o  



b e  s e n t e n c e d  under  t h e  s e n t e n c i n g  q u i d e l i n e s  p u r s u a n t  t o  

@ S e c t i o n  921.001 ( 4 )  ( a )  , F l o r i d a  S t a t u t e s  (1984)  . The t r i a l  

judge d e n i e d  t h e  d e f e n d a n t ' s  r e q u e s t .  On a p p e a l ,  t h e  

F i r s t  D i s t r i c t  h e l d  t h a t  t h e  d e f e n d a n t  was e n t i t l e d  t o  

select t h e  s e n t e n c i n g  g u i d e l i n e s .  The C o u r t  f u r t h e r  h e l d  

t h a t  t h e  o r i g i n a l  g u i d e l i n e s  a p p l y  t o  t h e  d e f e n d a n t .  The 

amendment t o  t h e  s e n t e n c i n g  g u i d e l i n e s ,  F l o r i d a  Ru le  o f  

C r i m i n a l  P r o c e d u r e  3 . 7 0 1 ( d ) ( 1 4 ) ,  e f f e c t i v e  J u l y  1, 1984,  

d e l i n e a t i n g  t h e  p r o c e d u r e  t o  u s e  i n  s c o r i n g  a  p r o b a t i o n  

r e v o c a t i o n  u n d e r  t h e  g u i d e l i n e s  c o u l d  n o t  b e  a p p l i e d  

r e t r o a c t i v e l y  t o  d e f e n d a n t .  H i s  s e n t e n c e  was v a c a t e d  and  

t h e  case was remanded f o r  r e s e n t e n c i n g .  T h i s  Honorable  

C o u r t  a c c e p t e d  t h e  s ta te ' s  p e t i t i o n  f o r  r ev iew.  

I n  S t a t e  v .  J a c k s o n ,  s u p r a ,  t h i s  Honorable  C o u r t  

a d d r e s s e d  t h e  i s s u e ,  i n t e r  a l i a ,  o f  which s e n t e n c i n g  gu ide -  

l i n e s  are t o  b e  u s e d  upon r e s e n t e n c i n g  of  t h e  d e f e n d a n t .  

T h i s  Honorable  C o u r t  h e l d :  

C i t i n g  t h e  F i f t h  D i s t r i c t  C o u r t  o f  Appeal  
d e c i s i o n  i n  C a r t e r  v .  S t a t e ,  452 So.2d 
953 ( F l a .  5 t h  DCA 1 9 8 4 ) ,  f o r  t h e  p r o p o s i -  
t i o n  t h a t  a n  amendment t o  t h e  g u i d e l i n e s  
c a n n o t  b e  a p p l i e d  r e t r o a c t i v e l y ,  t h e  
d i s t r i c t  c o u r t  conc luded  t h a t  J a c k s o n  was 
e n t i t l e d  t o  b e  s e n t e n c e d  under  t h e  gu ide -  
l i n e s  i n  e f f e c t  a t  t h e  t i m e  t h e  s e n t e n c e  
was imposed. The s t a t e  a r g u e s  t h a t  t h e  
d i s t r i c t  c o u r t  e r r e d  i n  s o  h o l d i n g  and  
c o n t e n d s  t h a t  t h e  c u r r e n t  g u i d e l i n e s  must  
b e  u s e d  i n  t h e  r e s e n t e n c i n g  p r o c e s s .  

W e  a g r e e  w i t h  t h e  s t a te  t h a t  t h e  p re -  
sumpt ive  s e n t e n c e  e s t a b l i s h e d  by t h e  
g u i d e l i n e s  d o e s  n o t  change  t h e  s t a t u t o r y  
l i m i t s  o f  t h e  s e n t e n c e  imposed f o r  a 
p a r t i c u l a r  o f f e n s e .  W e  c o n c l u d e  t h a t  a 
m o d i f i c a t i o n  i n  t h e  s e n t e n c i n g  g u i d e l i n e s  



p r o c e d u r e ,  which changes  how a  p r o b a t i o n  
v i o l a t i o n  s h o u l d  b e  coun ted  i n  
d e t e r m i n i n g  a  p resumpt ive  s e n t e n c e ,  i s  
mere ly  a  p r o c e d u r a l  change,  n o t  r e q u i r i n g  
t h e  a p p l i c a t i o n  of t h e  ex  p o s t  f a c t o  
d o c t r i n e .  I n  Dobbert  v .  F l o r i d a ,  432 
U.S. 282 ( 1 9 7 7 ) ,  t h e  Uni ted  S t a t e s  
Supreme C o u r t  uphe ld  t h e  i m p o s i t i o n  of a  
d e a t h  s e n t e n c e  under  a  p r o c e d u r e  adop ted  
a f t e r  t h e  d e f e n d a n t  committed t h e  c r i m e ,  
r e a s o n i n g  t h a t  t h e  p r o c e d u r e  by which t h e  
p e n a l t y  was b e i n g  implemented, n o t  t h e  
p e n a l t y  i t s e l f ,  was changed. W e  re ject  
J a c k s o n ' s  c o n t e n t i o n  t h a t  Weaver v .  Graham, 
450 U.S. 24 ( 1 9 8 1 ) ,  s h o u l d  c o n t r o l  - i n  
t h e s e  c i r c u m s t a n c e s .  

I d .  a t  564. - 

T h i s  Cour t  c l e a r l y  s p e c i f i e d  t h a t  t h e  r e v i s i o n  i n  t h e  

g u i d e l i n e s  "which changes  how a  p r o b a t i o n  v i o l a t i o n  s h o u l d  

b e  coun ted  i n  d e t e r m i n i n g  a  p resumpt ive  s e n t e n c e  i s  mere ly  

a  p r o c e d u r a l  change n o t  r e q u i r i n g  t h e  a p p l i c a t i o n  of t h e  

e x  p o s t  f a c t o  d o c t r i n e . "  T h i s  C o u r t  emphasized t h a t  it - 
was r e j e c t i n g  J a c k s o n ' s  c o n t e n t i o n  t h a t  "Weaver v .  Graham, 

450 U.S. 24 ( 1 9 8 1 ) ,  shou ld  c o n t r o l  i n  t h e s e  c i r c u m s t a n c e s . ~  

The language of  t h e  o p i n i o n  i n d i c a t e s  t h a t  it s h o u l d  b e  

l i m i t e d  s o l e l y  t o  i t s  f a c t s .  

A t  b a r ,  p e t i t i o n e r  was charged  w i t h  a  s u b s t a n t i v e  

c r i m i n a l  o f f e n s e .  A p r o b a t i o n  r e v o c a t i o n  o r  t h e  method i n  

c a l c u l a t i n g  s a i d  r e v o c a t i o n  was - n o t  invo lved .  I n  Jackson ,  

t h e  p r o b a t i o n e r  had t h e  r i g h t  g r a n t e d  by l e g i s l a t i o n  under  

S 9 2 1 . 0 0 1 ( 4 ) ( a ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 4 ) ,  t o  " a f f i r m a t i v e l y  

select" t h e  s e n t e n c i n g  g u i d e l i n e s .  P e t i t i o n e r  who was 

charged  w i t h  an  o f f e n s e  committed a f t e r  t h e  e f f e c t i v e  d a t e  

of t h e  s e n t e n c i n g  g u i d e l i n e s  (October  1, 1983) had no such 



r i g h t .  The Rule 3.701 s en t enc ing  g u i d e l i n e s  were mandatory 

a s  t o  p e t i t i o n e r ' s  s en t ence .  

I n  Jackson ,  t h e  p r o b a t i o n e r ' s  a l l e g e d  - ex p o s t  f a c t o  

v i o l a t i o n  was i n  f a c t  non -ex i s t en t .  The Jackson c a s e  i s  

r e a l l y  an  " a f f i r m a t i v e  s e l e c t i o n "  c a s e .  The de fendan t  i n  

an  " a f f i r m a t i v e  s e l e c t i o n "  c a s e  h a s  t h e  u l t i m a t e  a u t h o r i t y  

t o  a c c e p t  o r  r e j e c t  t h e  s en t enc ing  g u i d e l i n e s .  I f  a  

de fendan t  "af  f i r m a t i v e l y  selects" t h e  s en t enc ing  guide- 

l i n e s  p r i o r  t o  t h e  J u l y  1, 1984, amendments he  would 

r e c e i v e  t h e  o r i g i n a l  g u i d e l i n e s .  Likewise  i f  a  de f endan t  

" a f f i r m a t i v e l y  s e l e c t s "  t h e  s en t enc ing  g u i d e l i n e s  

subsequent  t o  t h e  J u l y  1, 1984, amendments he  would r e c e i v e  

t h e  amended g u i d e l i n e s .  S ince  t h i s  de fendan t  h a s  u l t i m a t e  

a u t h o r i t y  t o  a c c e p t  o r  r e j e c t  t h e  s en t enc ing  g u i d e l i n e s  

because  h i s  crime was committed b e f o r e  October 1, 1983, t h e r e  

would be no - ex  p o s t  f a c t o  v i o l a t i o n  i n  impos i t i on  of  t h e  

g u i d e l i n e s  i n  e f f e c t  on t h e  d a t e  of  t h e  " a f f i r m a t i v e  

s e l e c t i o n ' '  t o  him. I n  Cone v. S t a t e ,  469 So.2d 945 ( F l a .  

5 t h  DCA 1 9 8 5 ) ,  t h e  d i s t r i c t  c o u r t  h e l d  t h a t  a p p l i c a t i o n  

o f  t h e  amended s en t enc ing  g u i d e l i n e s  which w e r e  n o t  i n  

e f f e c t  i n  any form a t  t i m e  of  o f f e n s e ,  d i d  n o t  v i o l a t e  t h e  

ex  p o s t  f a c t o  d o c t r i n e ,  where de fendan t  e l e c t e d  s en t enc ing  - 

g u i d e l i n e s .  See a l s o  Hanabury v .  S t a t e ,  459 So.2d 1113, 1 1 1 4  

( F l a .  4 th  DCA 1 9 8 5 ) ,  where Judge B a r k e t t ,  now J u s t i c e  

B a r k e t t ,  w r i t i n g  f o r  t h e  m a j o r i t y  h e l d  t h a t  t h e  d e f e ~ d a n t  

" e l e c t e d  t o  be sen tenced  under t h e  g u i d e l i n e s  a s  t h e y  were 



on October 19 ,  1983. H e  shou ld  be e n t i t l e d  t o  r e l y  on 

them a s  t h e y  were when he  made t h e  e l e c t i o n . "  Hence a s  an 

" a f f i r m a t i v e  s e l e c t i o n "  c a s e ,  no ex p o s t  f a c t o  v i o l a t i o n  - 
occur red  i n  t h e  Jackson c a s e .  P e t i t i o n e r  r e s p e c t f u l l y  

submi t s  t h a t  t h e  Jackson d e c i s i o n  cou ld  have been dec ided  

s o l e l y  on t h e  b a s i s  t h a t  it was an " a f f i r m a t i v e  s e l e c t i o n  

c a s e .  " 

A. Ex P o s t  Fac to  Clause  

A r t i c l e  I ,  Sec t i on  10 ,  of t h e  Uni ted  S t a t e s  C o n s t i t u t i o n  

p r o h i b i t s  a  s t a t e  from pas s ing  any "ex p o s t  f a c t o  law." 

In  Beaze l l  v .  Ohio, 269 U.S. 167,  169-170, 4 6  So.2d 68 

(1925) ,  t h e  Cour t  summarized t h e  c h a r a c t e r i s t i c s  of an ex - 
p o s t  f a c t o  law: 

I t  i s  s e t t l e d ,  by d e c i s i o n s  of t h i s  
Cour t  s o  w e l l  known t h a t  t h e i r  c i t a t i o n  
may be  d i spensed  w i t h ,  t h a t  any s t a t u t e  
which pun ishes  a s  a  cr ime an a c t  p r e v i o u s l y  
committed, which was innocen t  when done; 
which makes more burdensome t h e  punish- 
ment f o r  a  c r ime ,  a f t e r  i t s  commission, o r  
which d e p r i v e s  one charged w i th  cr ime 
of any de fense  a v a i l a b l e  accord ing  t o  law 
a t  t h e  t i m e  when t h e  a c t  was committed, 
i s  p r o h i b i t e d  a s  ex p o s t  f a c t o .  

A r t i c l e  I ,  Sec t i on  10 ,  F l o r i d a  C o n s t i t u t i o n  (1968 ) ,  

p rov ides  t h a t  no ex p o s t  f a c t o  law s h a l l  be passed .  An 

ex p o s t  f a c t o  law i s  "one which, i n  i t s  o p e r a t i o n ,  makes 

t h a t  c r i m i n a l  which was n o t  s o  a t  t h e  t i m e  t h e  a c t i o n  was 

performed,  o r  which i n c r e a s e s  t h e  punishment, o r ,  i n  s h o r t ,  

which i n  r e l a t i o n  t o  t h e  o f f e n s e  o r  i t s  consequences a l t e r s  

t h e  s i t u a t i o n  of  a  p a r t y  t o  h i s  d i sadvan tage . "  Higqinbotham 



v .  S t a t e ,  88 F l a .  26, 101  So. 233, 235  l la. 1924 ) ;  

Wilensky v .  F i e l d s ,  267 So.2d 1 ( F l a .  1972 ) .  

I n  Lindsey v .  Washington, 301 U.S. 377, 57 S.Ct.  

797 (1937 ) ,  t h e  de f endan t  c la imed  t h a t  a  chanqe i n  t h e  

s t a t e  law r e s p e c t i n g  t h e  s en t ence  t o  be imposed upon 

one c o n v i c t e d  of  g rand  t h e f t  v i o l a t e d  t h e  ex  p o s t  f a c t o  - 
c l a u s e .  A t  t h e  t i m e  t h e  de f endan t  committed t h e  t h e f t ,  

t h e  law prov ided  f o r  a  maximum sen t ence  of  f i f t e e n  (15)  

y e a r s ,  and a  minimum sen t ence  of  n o t  less t h a n  s i x  ( 6 )  

months. A t  t h e  t ime  t h e  de f endan t  was s en t enced ,  t h e  law 

had been changed t o  p rov ide  f o r  a  mandatory f i f t e e n  y e a r  

s en t ence .  Even though under t h e  new s t a t u t e  a  c o n v i c t  

cou ld  be admi t t ed  t o  p a r o l e  a t  a  t i m e  f a r  s h o r t  of  t h e  

e x p i r a t i o n  o f  h i s  mandatory s e n t e n c e ,  t h e  Cour t  obse rved  

t h a t  even on p a r o l e  he  would remain " s u b j e c t  t o  t h e  

s u r v e i l l a n c e "  of t h e  p a r o l e  board  and t h a t  h i s  p a r o l e  

i t s e l f  was s u b j e c t  t o  r e v o c a t i o n .  The Cour t  he ld :  

The e f f e c t  o f  t h e  new s t a t u t e  i s  t o  
make mandatory what was b e f o r e  o n l y  t h e  
maximum sen t ence .  Under it t h e  p r i s o n e r s  
may be  h e l d  t o  confinement d u r i n g  t h e  
e n t i r e  f i f t e e n  y e a r  pe r i od .  Even i f  t hey  
a r e  admi t t ed  t o  p a r o l e ,  t o  which t h e y  
become e l i g i b l e  a f t e r  t h e  e x p i r a t i o n  of  
t h e  t e r m s  f i x e d  by t h e  boa rd ,  t h e y  remain 
s u b j e c t  t o  i t s  s u r v e i l l a n c e  and t h e  
p a r o l e  may, u n t i l  t h e  e x p i r a t i o n  o f  t h e  
f i f t e e n  y e a r s ,  be revoked a t  t h e  d i s c r e -  
t i o n  of  t h e  board  o r  c a n c e l l e d  a t  t h e  w i l l  
o f  t h e  governor .  I t  i s  t r u e  t h a t  p e t i -  
t i o n e r s  miaht  have been s en t enced  t o  f i f t e e n  > 

y e a r s  under  t h e  o l d  s t a t u t e .  But t h e  
ex  p o s t  f a c t o  c l a u s e  l o o k s  t o  t h e  s t a n d a r d  
of  punishment p r e s c r i b e d  by a  s t a t u t e ,  
r a t h e r  t h a n  t o  t h e  s en t ence  a c t u a l l v  -. - - -  - ~- - - ~ - -  - ~ - - - ~ 

imposed. The C o n s t i t u t i o n  f o r b i d s  t h e  



a p p l i c a t i o n  of any new p u n i t i v e  measure 
t o  a  crime a l r e a d y  consummated, t o  t h e  
d e t r i m e n t  o r  m a t e r i a l  d i s advan t age  of  
t h e  wrongdoer. 

~ d .  a t  3  (emphasis  s u p p l i e d ) .  - 
The Uni ted  S t a t e s  Supreme Cour t  h a s  a l s o  h e l d  t h a t  no 

ex  p o s t  f a c t o  v i o l a t i o n  o c c u r s  i f  t h e  change e f f e c t e d  i s  - 

merely  p rocedu ra l  and does  " n o t  i n c r e a s e  t h e  punishment 

n o r  change t h e  i n g r e d i e n t s  of  t h e  o f f e n s e  o r  t h e  u l t i m a t e  

f a c t s  n e c e s s a r y  t o  e s t a b l i s h  g u i l t . "  Hopt v .  Utah, 110 

U.S. 574, 590 (1884) ;  see, Dobbert v .  F l o r i d a ,  432 U.S. 

282, 293, 97 S.Ct.  2290 (1977 ) .  I n  Weaver v .  Graham, 

450 U.S. 24, 101  S.Ct. 960 (1981 ) ,  a  p r i s o n e r  r eques t ed  

habeas  c o r p u s  r e l i e f  c l a im ing  t h a t  a  s t a t u t e  which 

a l t e r e d  t h e  method of p r i s o n e r  ga in - t ime  computa t ion  and 

which was e n a c t e d  subsequen t  t o  t h e  c r i m e  f o r  which t h e  

p r i s o n e r  was i n c a r c e r a t e d  a f f e c t e d  him d e t r i m e n t a l l y  and 

was t h e r e f o r e  an  ex  p o s t  f a c t o  law. The Uni ted  S t a t e s  - 

Supreme Cour t  h e l d  t h a t  t h e  s t a t u t e  was v i o l a t i v e  of  

t h e  c o n s t i t u t i o n a l  p r o h i b i t i o n  a g a i n s t  ex  p o s t  f a c t o  laws.  

The Cour t  a l s o  no ted :  

The p r e sence  o r  absence  of  an  a f f i r m a t i v e ,  
e n f o r c e a b l e  r i g h t  i s  n o t  r e l e v a n t ,  however, 
t o  t h e  ex  p o s t  f a c t o  p r o h i b i t i o n ,  which 
f o r b i d s  t h e  impos i t i on  o f  punishment more 
s e v e r e  t h e n  t h e  punishment a s s i g n e d  by 
law when t h e  a c t  t o  b e  punished occur red .  
C r i t i c a l  t o  r e l i e f  under  t h e  Ex P o s t  F a c t o  
C lause  i s  n o t  an  i n d i v i d u a l ' s  r i g h t  t o  
less punishment,  b u t  t h e  l a c k  of  f a i r  
n o t i c e  and governmental  r e s t r a i n t  when 
t h e  l e g i s l a t u r e  i n c r e a s e s  punishment 
beyond what was p r e s c r i b e d  when t h e  
crime was consummated. Thus, even i f  a  
s t a t u t e  merely a l t e r s  pena l  p r o v i s i o n s  



accorded by t h e  g r a c e  of  t h e  l e g i s l a t u r e ,  
it v i o l a t e s  t h e  Clause  i f  it i s  bo th  
r e t r o s p e c t i v e  and more onerous  t h a n  t h e  
law i n  e f f e c t  on t h e  d a t e  of  t h e  o f f e n s e .  

I d . ,  a t  31-32. - 

The i n i t i a l  i s s u e  t h a t  t h i s  Cour t  must dec ide  i s  

whether t h e  amendments t o  t h e  Rule 3.701 s en t enc ing  

g u i d e l i n e s  e f f e c t i v e  J u l y  1, 1984, a r e  p rocedu ra l  o r  

s u b s t a n t i v e .  

Under F l o r i d a  law t h e  power t o  p r e s c r i b e  t h e  p e n a l t y  

t o  be  imposed f o r  commission of  a  c r ime  rests wi th  t h e  

l e g i s l a t u r e ,  n o t  wi th  t h e  c o u r t s .  See Dofminez v .  S t a t e ,  

314 So.2d 134,  136 ( F l a .  1975) .  "I t  i s  w e l l  s e t t l e d  t h a t  

t h e  L e g i s l a t u r e  h a s  t h e  power t o  d e f i n e  crimes and t o  

se t  punishments."  Rusaw v .  S t a t e ,  451 So.2d 469, 470 

( F l a .  1984) .  

The L e g i s l a t u r e  c r e a t e d  t h e  s en t enc ing  commission 

which i s  r e s p o n s i b l e  f o r  t h e  i n i t i a l  development of a  

s t a t e w i d e  sys tem of  s en t enc ing  g u i d e l i n e s .  S e c t i o n  

921.001, F l o r i d a  S t a t u t e s  (1984) .  The L e g i s l a t u r e  i n  

c r e a t i n g  t h e  Sen tenc ing  Commission dec l a r ed :  "The 

p r o v i s i o n  o f  c r i m i n a l  p e n a l t i e s  and of l i m i t a t i o n s  upon 

t h e  a p p l i c a t i o n  of  such p e n a l t i e s  i s  a  m a t t e r  

predominate ly  s u b s t a n t i v e  law and,  a s  such,  i s  a  m a t t e r  

p r o p e r l y  add re s sed  by t h e  L e g i s l a t u r e . "  S e c t i o n  921.001 

(1) , F l o r i d a  S t a t u t e s  (1984) .  

The L e g i s l a t u r e  r e s e r v e d  t h e  r i g h t  t o  d e l a y  t h e  

implementa t ion of  t h e  s en t enc ing  g u i d e l i n e s .  S e c t i o n  



921.001(4) (a), Florida Statutes (1984). The Legislature 

mandated that the sentencing guidelines be applied to 

all non-capital felonies committed on or after October 

1, 1983. Certain felons who committed their offense prior 

to this date were given the right to affirmatively 

select the sentencins guidelines. Section 921.001(4)(a), 

Florida Statutes (1984) . 
The Sentencing Commission was mandated to present 

annual recommendations for changes in the sentencing 

guidelines. Section 921.001 (4) (b) , Florida Statutes (1984) . 
This Honorable Court was authorized by the Legislature to 

revise the sentencing guidelines. But the Legislature 

pursuant to Rule 921.001(4)(b) expressly reserved the 

right to approve said revisions as follows: "However such 

revision shall become effective only upon the subsequent 

adoption by the Legislature of legislation implementing 

the guidelines as then revised." 

The sentencing guidelines are not merely rules of this 

Court. The intention of the Legislature is the guiding 

consideration. Under the express terms of 5921.001, 

Florida Statutes (1983), the "application of such penalties 

is a matter of predominately substantive law..." It is 

clear that the sentencing guidelines are substantive not 

procedural. The sentencing guidelines have the same force 

and effect as if they had been statutorily enacted. And 

any amendments to the sentencing guidelines likewise have 



t h e  same f o r c e  and e f f e c t  a s  i f  t h e y  had been s t a t u t o r i l y  

e n a c t e d .  See § 9 2 1 . 0 0 1 ( 4 ) ( b ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 4 ) .  

P o t e n t i a l  r e v i s i o n s  of  t h e  s e n t e n c i n g  g u i d e l i n e s  c a n n o t  

become law u n l e s s  adop ted  by t h e  L e g i s l a t u r e .  See 

S921.001(4)  ( b )  , F l o r i d a  S t a t u t e s  ( 1 9 8 4 ) .  

I n  A l l e n  v .  S t a t e ,  383 So.2d 674 ( F l a .  5 t h  DCA 1 9 8 0 ) ,  

t h e  F i f t h  D i s t r i c t  h e l d  t h a t  t h e  Youthfu l  Of fender  A c t  

(S958.011 e t . s e q .  F l o r i d a  S t a t u t e s  ( 1 9 7 8 ) )  was n o t  mere ly  

p r o c e d u r a l .  The Cour t  h e l d :  

T h i s  s t a t u t e  i s  n o t ,  a s  s u g g e s t e d  by 
a p p e l l a n t ,  mere ly  p r o c e d u r a l  s o  a s  t o  
g i v e  it immediate e f f e c t ,  and r e l i a n c e  
on c a s e s  such a s  C o l l i n s  v.  Wainwright ,  
311 So.2d 787 ( F l a .  4 t h  DCA 1975) 
[ p r e s e n t e n c e  i n v e s t i g a t i o n  r e p o r t ]  o r  
Johnson v .  S t a t e ,  371 So.2d 556 ( F l a .  
2d DCA 1979) [ s e n t e n c i n g  j u v e n i l e  a s  
a d u l t  p u r s u a n t  t o  § 3 9 . 1 1 1 ( b ) ,  F.S.] 
i s  misp laced .  I n  t h o s e  s i t u a t i o n s  t h e  
s t a t u t o r y  d i r e c t i v e s  p r e s c r i b e d  a  
p rocedure  t o  b e  fo l lowed  p r i o r  t o  o r  a t  
s e n t e n c i n g ,  b u t  d i d  n o t  a f f e c t  t h e  
u l t i m a t e  ~ u n i s h m e n t .  

I d .  a t  675-676 (emphasis  s u p p l i e d ) .  - 
A t  b a r ,  r e t r o s p e c t i v e  a p p l i c a t i o n  o f  t h e  r e v i s i o n s  i n  

t h e  p resumpt ive  g u i d e l i n e  s e n t e n c e  r e s u l t  i n  a  g r e a t e r  

s e n t e n c e  o r  punishment .  Hence t h e  r e v i s i o n  i n  t h e  gu ide -  

l i n e s  a r e  n o t  mere ly  p r o c e d u r a l  and a f f e c t  s u b s t a n t i v e  r i g h t s .  

The Rule 3.701 s e n t e n c i n g  g u i d e l i n e s  p r o v i d e  t h a t  t h e  

s e n t e n c e  s c o r e d  under  t h e  g u i d e l i n e s  i s  p resumpt ive .  Rule 

3.701 ( b )  ( 6 ) .  Any d e p a r t u r e  from t h e  p resumpt ive  g u i d e l i n e  

s e n t e n c e  r a n g e  shou ld  b e  avoided.  Rule 3.701 ( d )  (11) . To 

w a r r a n t  a n  a g g r a v a t i n g  o r  m i t i g a t i n g  s e n t e n c e  t h e r e  must b e  



c l e a r  and conv inc ing  r e a s o n s  f o r  d e p a r t u r e  s t a t e d  i n  

w r i t i n g .  Rule 3.701 ( d )  (11) . A s  t h i s  Cour t  h e l d  i n  

Hendrix v .  S t a t e ,  475 So.2d 1218, 1220 ( F l a .  1985 ) .  

Although t h e  s e n t e n c i n g  g u i d e l i n e s  do n o t  e l i m i n a t e  

j u d i c i a l  d i s c r e t i o n  i n  s e n t e n c i n g ,  " i t  doe s  seek  t o  

d i s cou rage  d e p a r t u r e s  from t h e  g u i d e l i n e s . "  

Under t h e  g u i d e l i n e s  an o f f e n d e r  may e x p e c t  a  

c e r t a i n  range  o f  s en t ence  based on t h e  g u i d e l i n e s  and 

h a s  an  e x p e c t a t i o n  o f  r e c e i v i n g  a  s e n t e n c e  w i t h i n  

t h a t  r ange  u n l e s s  c l e a r  and conv inc ing  r ea sons  e x i s t  

t o  pe rmi t  t h e  judge t o  d e p a r t  from t h e  g u i d e l i n e s .  The 

o f f e n d e r  h a s  t h e  r i g h t  t o  have t h o s e  c l e a r  and convinc-  

i n g  r e a s o n s  s t a t e d  i n  w r i t i n g .  Thus, t h e  ave r age  o f f e n d e r  

who commits a  c r i m e  under c i r cums t ances  where no c l e a r  

and conv inc ing  r ea sons  e x i s t  f o r  d e p a r t u r e  h a s  an 

e x p e c t a t i o n  of  be ing  s en t enced  w i t h i n  t h e  range  p rov ided  

f o r  by t h e  s e n t e n c i n g  g u i d e l i n e s .  Absent c l e a r  and 

conv inc ing  r e a s o n s ,  it i s  impermiss ib le  f o r  t h e  judge 

t o  d e p a r t  from t h e  g u i d e l i n e s ,  i n  e f f e c t  gua ran t ee ing  t h e  

o f f e n d e r  committ ing an  "average"  c r i m e  a  s en t ence  w i t h i n  

t h e  g u i d e l i n e  range.  There  i s  t h u s  a  s u b s t a n t i a l  r i g h t  t o  

r e c e i v e  a  s e n t e n c e  w i t h i n  t h e  g u i d e l i n e  range .  Any 

a l t e r a t i o n  i n  t h e  g u i d e l i n e s  which p e r m i t s  a  l e n g t h i e r  

s en t ence  a l t e r s  a  s u b s t a n t i v e  r i g h t .  

The m a j o r i t y  i n  Jackson v .  S t a t e ,  s u p r a ,  r e l i e d  on 

Dobbert v .  F l o r i d a ,  s u p r a ,  f o r  t h e  p r i n c i p l e  t e s t  a  change 

i n  t h e  "quantum of punishment".  I n  Weaver v .  Graham, t h e  



United S t a t e s  Supreme Court  s e t  f o r t h  a  two-fold t e s t  t o  

a s s e s s  an ex p o s t  f a c t o  v i o l a t i o n :  (1) does t h e  law 

a t t a c h  l e g a l  consequences t o  cr imes committed b e f o r e  t h e  

law took e f f e c t ,  and ( 2 )  does t h e  law a f f e c t  t h e  p r i s o n e r s  

who committed those  cr imes i n  a  disadvantageous f a sh ion?  

I f  t h e  answer t o  both q u e s t i o n s  i s  y e s ,  then  t h e  law 

c o n s t i t u t e s  an ex p o s t  f a c t o  law and i s  void a s  a p p l i e d  t o  

t hose  persons .  

Under t h e  s i t u a t i o n  a t  b a r ,  both prongs of t h e  Weaver 

t e s t  a r e  met. F i r s t ,  r e t r o s p e c t i v e  a p p l i c a t i o n  of t h e  

amended sen tenc ing  g u i d e l i n e s  would r e s u l t  i n  it be ing  

a p p l i e d  t o  persons  who committed o f f e n s e s  p r i o r  t o  i t s  

e f f e c t i v e  d a t e .  Second, t h e s e  consequences have a  

e disadvantageous e f f e c t  i n  t h a t  t h e  p r i s o n e r ' s  s en t ences  

a r e  enhanced. J u s t  a s  t h e  s t a t u t o r y  changes i n  gain-t ime 

i n  Weaver v. Graham a l t e r e d  t h e  "quantum of punishment", 

450 U.S. a t  33, s o  t o o  a t  b a r  changes i n  t h e  sen tenc ing  

g u i d e l i n e s  which r e s u l t  i n  a  l e n g h i e r  presumptive s en t ence  

a l t e r s  t h e  "quantum of punishment." The t r i a l  judge cannot  

under Rule 3.701 (d )  (11) d e v i a t e  from t h e  presumptive guide- 

l i n e  sen tence .  The requirement  of w r i t t e n  c l e a r  and 

convincing reasons  f o r  d e p a r t u r e  r a i s e s  t h e  r i a h t  t o  be 

sentenced w i t h i n  t h e  presumptive g u i d e l i n e  range t o  t h e  

l e v e l  of a  s u b s t a n t i a l  r i g h t .  Th i s  r i g h t  i s  en fo rceab le  on 

appea l .  See §921.001(5) ("The f a i l u r e  of a  t r i a l  c o u r t  t o  

impose a  sen tence  wi th in  t h e  sen tenc ing  g u i d e l i n e s  s h a l l  

be s u b j e c t  t o  a p p e l l a t e  review pursuant  t o  Chapter  924". ) .  



A d e f e n d a n t ' s  s u b s t a n t i v e  r i g h t  t o  appea l  a  d e p a r t u r e  would 

be  v i o l a t e d  i f  a  t r i a l  c o u r t  cou ld  d e p a r t  from a  d e f e n d a n t ' s  

presumpt ive  g u i d e l i n e  s en t ence  th rouuh  r e t r o s p e c t i v e  a p p l i c a -  

t i o n  of more onerous  g u i d e l i n e s  t han  t h o s e  i n  e f f e c t  when 

he committed t h e  c r imes .  

The F i r s t ,  Second, Four th  and F i f t h  D i s t r i c t  C o u r t s  

of Appeal were i n  agreement t h a t  a p p l i c a t i o n  of t h e  

amended s e n t e n c i n g  g u i d e l i n e s  which i n c r e a s e d  t h e  presump- 

t i v e  s e n t e n c e  f o r  a  de f endan t  v i o l a t e d  t h e  ex  p o s t  f a c t o  

c l a u s e .  I n  M i l l e r  v .  S t a t e ,  468 So.2d 1018 ( F l a .  4 t h  DCA 

1985 ) ,  r ev .  pending,  #67,276,  t h e  Four th  D i s t r i c t  t h e r e i n  

vaca t ed  t h e  s en t ence  because  t h e  s e n t e n c i n g  judge u t i l i z e d  

t h e  amended s e n t e n c i n g  g u i d e l i n e s  i n  s c o r i n g  t h e  presumpt ive  

g u i d e l i n e  s en t ence .  The lower c o u r t  he ld :  

A r u l e  change t h a t  h a s  a  d i sadvan tageous  
e f f e c t  on an  o f f e n d e r  does  n o t  app ly  t o  
c r imes  committed b e f o r e  t h e  e f f e c t i v e  
d a t e  of t h e  r u l e  change. See Weaver v .  
Graham, 450 U.S. 2 4 ,  1 0 1  S.Ct. 960, 67 
L.Ed.2d 17 (1981) ;  S t a t e  v .  Wi l l i ams ,  
397 So.2d 663, 665 ( F l a .  1981) ;  C a r t e r  
v .  S t a t e ,  452 So.2d 953 ( F l a .  5 t h  DCA 
1984) ; Arnold v .  S t a t e ,  429 So.2d 819 
( F l a .  2d DCA 1983 ) .  

W e  remand f o r  r e s e n t e n c i n g  i n  accordance  
w i th  t h e  s e n t e n c i n g  g u i d e l i n e s  i n  e f f e c t  
a t  t h e  t i m e  t h e  o f f e n s e  was committed. 

I d .  a t  1018. - 
I n  Moore v .  S t a t e ,  469 So.2d 947 ( F l a .  5 t h  DCA 1985 ) ,  

t h e  de f endan t  committed t h e  o f f e n s e  of lewd a s s a u l t  i n  

A p r i l ,  1984. H e  p l e d  g u i l t y  i n  June  and was s en t enced  i n  

September, 1984. Under t h e  o r i g i n a l  g u i d e l i n e s  i n  e f f e c t  



on t h e  d a t e  of  t h e  o f f e n s e ,  t h e  d e f e n d a n t ' s  recommended 

s en t ence  would have been any n o n s t a t e  p r i s o n  s a n c t i o n .  

The recommended s en t ence  under  t h e  amended g u i d e l i n e s  

was t h i r t y  months t o  t h r e e  and one-half y e a r s  i n c a r c e r a -  

t i o n .  The t r i a l  judge imposed a  t h r e e  and one-half  y e a r  

s en t ence  upon t h e  defendan t  w i thou t  any i n d i c a t i o n  of a  

d e p a r t u r e .  The F i f t h  D i s t r i c t  quashed t h e  d e f e n d a n t ' s  

s en t ence  ho ld ing :  

Inasmuch a s  t h e  amended g u i d e l i n e s  
i n c r e a s e d  t h e  punishment s o  a s  t o  
a l t e r  Moore's s i t u a t i o n  t o  h i s  
d i s advan t age  i n  r e l a t i o n  t o  t h e  
d a t e  he  committed t h e  o f f e n s e ,  t h e i r  
a p p l i c a t i o n  i n  t h i s  c a s e  v i o l a t e s  
t h e  ex  p o s t  f a c t o  c l a u s e .  U.S. 
Cons t . ,  a r t .  I ,  § l o ,  F la .Const . ;  
Wilensky v.  F i e l d s ,  267 So.2d 1 
( F l a .  1972 ) ;  Miller v .  S t a t e ,  468 
So.2d 1018 ( F l a .  4 th  DCA 1985) ;  
Brown v .  S t a t e ,  460 So.2d 427 ( F l a .  
5 t h  DCA 1984 ) ;  C a r t e r  v .  S t a t e ,  452 
So.2d 953, n.3 a t  954 ( F l a .  5 t h  DCA 
1984 ) .  Even though w e  a f f i r m  t h e  
ba l ance  of t h i s  a p p e a l ,  t h e  s en t ence  
r e c e i v e d  exceeds  t h e  presumpt ive  
range  f o r  a  "non-depart ing" 
s en t ence  under t h e  g u i d e l i n e s  i n  
e f f e c t  a t  t h e  t i m e  of  t h e  o f f e n s e .  

I d .  a t  948. - 
The F i r s t  D i s t r i c t  and Second D i s t r i c t  have h e l d  t h a t  

t h e  amendments t o  t h e  s en t enc ing  g u i d e l i n e s  cannot  be  

a p p l i e d  r e t r o a c t i v e l y  t o  a  de fendan t  who committed a  c r ime  

p r i o r  t o  t h e  e f f e c t i v e  d a t e  of t h e  amendment. See Walker 

v .  S t a t e ,  458 So.2d 396 ( F l a .  1st DCA 1984) ;  Hopper v .  

S t a t e ,  465 So.2d 1269 (F l a .  2d DCA 1985 ) .  Hence t h e  

F i r s t ,  Second, Four th  and F i f t h  D i s t r i c t  Cou r t s  of Appeal 

w e r e  i n  agreement t h a t  a p p l i c a t i o n  of t h e  amended s en t enc ing  



guidelines which increased recommended sentence for a 

defendant violated the ex post facto clause. - 
The State of Minnesota has adopted a statewide 

system of sentencing guidelines similar to the 

sentencing guidelines implemented in Florida. This 

Honorable Court has cited to Minnesota sentencing 

guideline decision with approval. See Hendrix v. State, 

supra. In State v. Willis, 364 NW 498 (~inn.~t.App. 19851, 

the defendant was convicted of aggravated robbery and 

burglary. On appeal, the defendant, inter alia, challenged 

a three month additional sentence imposed on his guideline 

sentence. The Court held: 

Appellant's concurrent 124 month sentences 
included the 97 month presumptive sentence, 
a 24 month upward durational departure, 
and a three-month additional sentence 
pursuant to Minnesota Sentencing Guidelines 
II.B.2.b for offenders with a criminal 
history score of six or more when a 
custodial status point is assigned. 

1. Appellant is correct that the three- 
month-additional sentence was improper 
because Minnesota Sentencing Guidelines 
II.B.2.b was effective for offenses 
committed on or after November 1, 1983, 
not for sentences after that date. 

This is further support for petitioner's position that 

retroactive application of the amended guidelines in these 

circumstances results in an - ex post facto violation. 

B. Article XI Section 9, Florida Constitution 

Article X, §9, of the Florida Constitution (1968) provides: 

Repeal or amendment of a criminal 
statute shall not affect prosecution or 
punishment for any crime previously 
committed prior to its enactment. 



I t  i s  c l e a r  under F l o r i d a  law t h a t  t h e  s t a t u t e  i n  

e f f e c t  a t  t h e  t ime an o f f e n s e  i s  committed c o n t r o l s  t h e  

maximum p e n a l t y  a t  s en t enc ing .  C a s t l e  v.  S t a t e ,  330 

So.2d 10  ( F l a .  1976 ) ;  E l l i s  v.  S t a t e ,  298 So.2d 527 ( F l a .  

2d DCA 1984 ) ;  S t a t e  v.  P i z a r r o ,  383 So.2d 762 ( F l a .  4 t h  

DCA 1980) .  The amendment t o  t h e  s en t enc ing  g u i d e l i n e s  

i s  n o t  a s  sugges ted  by p e t i t i o n e r  merely  p rocedu ra l  t o  

a s  t o  g i v e  i t s  meedia te  e f f e c t s .  The amendments t o  t h e  

s en t enc ing  g u i d e l i n e s  a r e  s u b s t a n t i v e .  I t  c l e a r l y  

a f f e c t s  t h e  u l t i m a t e  punishment i n  t h e  c o n t e x t  of 

presumpt ive  s en t ences  mandated by t h e  s en t enc ing  guide- 

l i n e s .  (See Argument, s u p r a ) .  

A t  b a r ,  p e t i t i o n e r  committed t h e  lewd a s s a u l t  on March 

28, 1984, a  d a t e  w i t h i n  t h e  p e r i o d  covered by t h e  o r i g i n a l  

g u i d e l i n e s .  The a p p l i c a t i o n  of  t h e  amended g u i d e l i n e s  t o  

t h e  c a s e  a t  b a r  v i o l a t e s  t h e  s t a t e  c o n s t i t u t i o n a l  p r o t e c t i o n  

embodied i n  A r t i c l e  X ,  S e c t i o n  9. Accordingly ,  t h e  F i r s t  

D i s t r i c t  Cour t  o f  Appeal was i n c o r r e c t  i n  a f f i r m i n g  t h e  

t r i a l  c o u r t ' s  d e c i s i o n  t o  app ly  t h e  amended g u i d e l i n e s  i n  

t h e s e  c i rcumstances .  

C. Rules  of  Procedure  

F l o r i d a  r u l e s  of  c o u r t  p e r t a i n i n g  t o  c r i m i n a l  p rocedure  

have on ly  p r o s p e c t i v e  e f f e c t ,  a b s e n t  an  e x p r e s s  s t a t emen t  

t o  t h e  c o n t r a r y .  Arnold v .  S t a t e ,  4 2 9  So.2d 819 ( F l a .  2d 

DCA 1983 ) .  F u r t h e r ,  where t h e  a p p l i c a t i o n  of amendments 

t o  a  r u l e  of  c i v i l  p rocedure  t o  pending c a s e s  would r e s u l t  

i n  d e p r i v a t i o n  o f  s u b s t a n t i a l  r i q h t s  p r e v i o u s l y  a c q u i r e d  by 



l i t i g a n t s ,  such amendments, promulgated by supreme c o u r t  

o r d e r  t o  be  e f f e c t i v e  on a  s p e c i f i e d  d a t e ,  app ly  on ly  t o  

c a s e s  commenced on o r  a f t e r  such d a t e .  13  F l a . Ju r . 2d f  

Cour t s  and Judges  S176. 

I n  S t a t e  v .  Green, 473 So.2d 823 ( F l a .  2d DCA 1 9 8 5 ) ,  

t h e  Second D i s t r i c t  r u l e d  t h a t  t h e  r e c e n t  amendments t o  

t h e  speedy t r i a l  r u l e  must be  a p p l i e d  p r o s p e c t i v e l y .  

The Cour t  he ld :  

F l o r i d a  r u l e s  of c o u r t  have p r o s p e c t i v e  
e f f e c t  o n l y ,  a b s e n t  an  e x p r e s s  s t a t emen t  
t o  t h e  c o n t r a r y .  Poyntz v.  Reynolds, 37 
F l a .  533, 19 So. 649 (1896) ;  Arnold v.  
S t a t e ,  429 So.2d 819 ( F l a .  2d DCA 1983) ;  
Jackson v. Green, 402 So.2d 553 ( F l a .  1st 
DCA 1981) .  

The even t  which began t h e  running of speedy 
t r i a l  t i m e  was t h e  t a k i n g  of de fendan t  
i n t o  cus tody  on June  25, 1984. Arnold; 
Jackson.  S ince  t h i s  even t  occu r r ed  
b e f o r e  t h e  e f f e c t i v e  d a t e  of t h e  1985 
amendments, new r u l e  3.191 (i) ( 4 )  does  
n o t  app ly .  Consequently,  t h e  t r i a l  judge 
p r o p e r l y  a p p l i e d  t h e  former r u l e  3.191 i n  
g r a n t i n g  d e f e n d a n t ' s  motion f o r  d i s c h a r g e  
a f t e r  t h e  speedy t r i a l  t i m e  had run.  

I d .  a t  824. Hence t h e  amendments t o  Rule 3.701 have on ly  - 
a  p r o s p e c t i v e  e f f e c t  and cannot  be  a p p l i e d  t o  crimes committed 

b e f o r e  t h e  e f f e c t i v e  d a t e  of t h e  amendments. Hence t h e  F i r s t  

D i s t r i c t ' s  r u l i n g  a t  b a r  shou ld  be  r eve r sed  on t h i s  b a s i s .  

D. P u b l i c  P o l i c y  

F i n a l l y  i n  t h e  e v e n t  t h i s  Honorable Cour t  d e c l i n e s  t o  

ho ld  t h a t  t h e  C o n s t i t u t i o n  and /o r  F l o r i d a  law does  n o t  compel 

s en t enc ing  a  de fendan t  t o  t h e  g u i d e l i n e s  i n  e f f e c t  when t h e  



crime was committed, petitioner submits that this Honorable 

Court should as a matter of public policy hold that the 

guidelines in effect when the crime was committed should 

control. The express purpose of the "sentencing guidelines 

is to establish a uniform set of standards to guide the 

sentencing judge in the decision-making process. " Rule 

3.701(b). By mandating that the guidelines in effect 

when the crime was committed control guideline scoring, 

this goal of uniformity in calculation, administration 

and application of the guidelines will be maintained. 

If the sentencing date controls guideline scoring, 

the sentencing procedure will be open to unfairness, 

capriousness, manipulation and fraud. A defendant who 

commits a crime and pleads guilty will be subject to one 

set of guidelines. A co-defendant or another defendant 

who commits the same offense but delays in entering the 

plea can be subjected to another set of guidelines. A 

co-defendant or another defendant who commits the crime 

on the same date and goes to trial can be subjected to 

another set of guidelines because of the delay in reaching 

the sentencing date necessitated by the trial. If a 

defendant "affirmatively selects" the guidelines before 

a change in the guidelines which guidelines apply at 

sentencing or resentencing? Can defendants who committed 

their crime prior to the guidelines line up the day before 

the effective date a disadvantageous amendment change to the 



g u i d e l i n e s  and " a f f i r m a t i v e l y  select" t h e  g u i d e l i n e  t h e r e b y  - * p r o h i b i t i n g  impos i t i on  of  t h e  d i sadvan tageous  amended 

g u i d e l i n e  t h e r e a f t e r  a t  a  l a t e r  s e n t e n c i n g  d a t e ?  I f  a  

de f endan t  f a i l s  t o  appea r  a t  a  s e n t e n c i n g  h e a r i n g  because  

of a  v a l i d  medical  r e a son ,  c an  t h e  t r i a l  judge s en t ence  t h e  

de f endan t  under amendment g u i d e l i n e s  t h a t  go i n  e f f e c t  on 

t h e  d a t e  of t h e  subsequen t  postponed s en t enc inq  h e a r i n g ?  

Did t h i s  de f endan t  l o s e  h i s  r i g h t  t o  t h e  o r i g i n a l  guide-  

l i n e s  because  of  t h e  i l l n e s s ?  

I t  i s  c l e a r  t h a t  t h e  s e n t e n c i n g  d a t e  c an  be  i n a d v e r t e n t l y  

o r  i n t e n t i o n a l y  de l ayed ,  postponed o r  a c c e l e r a t e d  t o  reach  

some d e s i r e d  r e s u l t  i n  t h e  t r i a l  c o u r t .  The s e n t e n c i n g  

d a t e  i s  t o o  c a p r i c i o u s  o r  e l a s t i c  a  concep t  t o  gauge a  

uni form s t a t e w i d e  system of s e n t e n c i n g  g u i d e l i n e s .  I f  a  

r e v i s i o n  o r  amendment i s  proposed and approved by t h e  

l e g i s l a t u r e  pu r suan t  t o  S e c t i o n  921 .001 (4 ) (b )  t h i s  w i l l  

s u r e l y  set  i n  motion a  wave of  a c c e l e r a t i o n s  o r  postpone- 

ments by t h e  p a r t i e s .  By gauging t h e  c a l c u l a t i o n  o f  t h e  

g u i d e l i n e  s c o r e s h e e t  from t h e  d a t e  a n  o f f e n s e  was committed, 

t h e  u n f a i r n e s s ,  c a p r i c i o u s n e s s  and manipu la t ion  i n h e r e n t  i n  

c a l c u l a t i n g  t h e  g u i d e l i n e s  from t h e  s e n t e n c i n g  d a t e  w i l l  

be  e l i m i n a t e d .  

C a l c u l a t i n g  t h e  q u i d e l i n e  from d a t e  of o f f e n s e  b r i n g s  

t h e  nece s sa ry  un i fo rmi ty  and c e r t a i n t y  t o  an a l r e a d y  t u r b u l e n t  

p rocedure .  The q o a l  of u n i f o r m i t y  and f a i r n e s s  w i l l  be  

a s s u r e d .  The re fo r e  on t h e  grounds  s t a t e d  h e r e i n ,  t h i s  



¸ on or able Cour t  should  d i s s a p r o v e  t h e  ho ld ing  of t h e  F i r s t  a D i s t r i c t  Cour t  of  Appeal,  d i s t i n g u i s h  Jackson,  and ho ld  t h a t  

t h e  g u i d e l i n e s  i n  e f f e c t  on t h e  d a t e  of an  o f f e n s e  shou ld  

c o n t r o l .  



V CONCLUSION 

On the grounds stated herein, the decision of the First 

District Court of Appeal should be quashed. 
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