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SUMMARY OF ARGUMENT 

The dec i s ion  below should b e  approved, and t h e  c e r t i f i e d  

ques t ion  of g r e a t  p u b l i c  importance answered i n  t h e  n e g a t i v e ;  i t  

i s  n o t  r e v e r s i b l e  e r r o r  per - s e  f o r  t h e  j u r y  i n  a non-cap i t a l  f e lony  

proceeding t o  be  al lowed t o  s e p a r a t e  dur ing  d e l i b e r a t i o n ,  fo l lowing  

t h e  g iv ing  of adequate admonit ion.  The ho ld ing  of  t h i s  c o u r t  i n  

L iv ings ton  v .  S t a t e ,  453 So.2d 235 ( F l a .  a p p l i e s  on ly  t o  

c a p i t a l  c a s e s ,  and no reason e x i s t s  t o  ex tend  i t  t o  a l l  o t h e r  f e lony  

p rosecu t ions .  

F u r t h e r ,  wh i l e  s t a t i n g  a g e n e r a l  d e s i r e  t h a t  t h e  j u r y  con- 

t i n u e  t o  d e l i b e r a t e ,  defense  counsel  h e r e i n  made no p a r t i c u l a r  

showing as t o  why s e q u e s t r a t i o n  w a s  r e q u i r e d  i n  t h i s  case  o r  what 

p r e j u d i c e  ensued from t h e  l ack  t h e r e o f ;  i n  c o n t r a s t  t o  t h e  counsel  

i n  L iv ings ton ,  no m i s t r i a l  w a s  r eques t ed  and denied.  Respondent 

contends t h a t  s e p a r a t i o n  dur ing  d e l i b e r a t i o n  should b e  a  m a t t e r  f o r  

t h e  c o u r t ' s  d i s c r e t i o n ,  and t h a t  a per - s e  r e v e r s a l  r u l e  i s  unnec- 

e s s a r y  and unwarranted.  



THIS COURT SHOULD ANSWER THE CERT- 
IFIED QUESTION I N  THE NEGATIVE AND 
APPROVE THE DECISION BELOW; AFTER 
SUBMISSION OF THE CAUSE TO THE JURY 
FOR DELIBERATIONS I N  THE TRIAL OF A 
NON-CAPITAL CASE, I T  IS NOT REVERSIBLE 
ERROR PER SE FOR A TRIAL COURT TO 
A U T H O R m  THE JURY TO SEPARATE OVER- 
NIGHT, OR FOR SOME OTHER DEFINITE 
TIME FIXED BY THE COURT, AND THEN 
REASSEMBLE ALUD CONTINUE ITS CONSID- 
ERATION OF A VERDICT 

I n  i t s  dec is ion ,  Taylor v .  S t a t e ,  481 So. 2d 970 (Fla .  5th 

DCA 1986), the  F i f t h  D i s t r i c t  Court of Appeal, r e l y i n g  on t h i s  

c o u r t ' s  p r i o r  dec is ion  of Engle v .  S t a t e ,  438 So.2d 803 (Fla .  1983), 

as  w e l l  as  t h e  recent  dec is ion  of t h e  F i r s t  D i s t r i c t  Court of 

Appeal, Frankl in v .  S t a t e ,  472 So. 2d 1303 (F la .  1 s t  DCA 1985), h e l d  

t h a t  i t  was not  r e v e r s i b l e  e r r o r  as  a  mat ter  of law f o r  a  t r i a l  

judge t o  permit a  jury t o  sepa ra te  overnight during i t s  d e l i b e r a t i o n  

i n  a  non-capt ia l  case .  (See Appendix). The c o u r t ,  however, no t ing  

t h i s  c o u r t ' s  decis ions of Livingston v .  S t a t e ,  458 So. 2d 235 (F la .  

1984) and Raines v .  S t a t e ,  65 So. 2d 558 (F la .  1953), c e r t i f i e d  

t h e  fol lowing ques t ion  t o  t h i s  c o u r t ,  as  one of g rea t  pub l i c  i m -  

portance,  pursuant t o  F lo r ida  Rule of Appellate Procedure 9.030 

Af te r  submission of t h e  cause t o  t h e  jury 
f o r  de l ibe ra t ions  i n  t h e  t r i a l  of a  non- 
c a p i t a l  case ,  i s  i t  r e v e r s i b l e  e r r o r  per 
s e  f o r  a  t r i a l  cour t  t o  au thor ize  t h e  - 
jury t o  sepa ra te  overnight ,  o r  f o r  some 
o the r  d e f i n i t e  time f i x e d  by the  c o u r t ,  
and then reassemble and continue i t s  con- 
s i d e r a t i o n  of a  v e r d i c t ?  

Respondent urges t h i s  cour t  t o  answer t h e  above ques t ion  i n  the  

negat ive ,  and approve t h e  dec is ion  below. 



I n  h i s  b r i e f  on t h e  m e r i t s ,  p e t i t i o n e r  argues p r imar i ly  

a g a i n s t  t h e  aff i rmance of h i s  own conv ic t ion ,  and does n o t  o f f e r  

any view as  t o  whether s e p a r a t i o n  o f  t h e  ju ry  during d e l i b e r a t i o n  

c o n s t i t u t e s  per - s e  r e v e r s i b l e  e r r o r ,  a s  t h e  above ques t ion  p o s i t s .  

P e t i t i o n e r ' s  arguments a r e  p r imar i ly  based upon h i s  reading  of 

F l o r i d a  precedents ,  and h e  acknowledges t h a t  " [ t l h e  r u l e  of  c r imina l  

procedure dea l ing  wi th  s e p a r a t i o n  of j u r o r s  (F lo r ida  Rule o f  

Criminal Procedure 3.370) does no t  provide much guidance on t h e  

i s s u e . "  (Brief  of  P e t i t i o n e r  a t  4 ) .  Respondent sugges ts  t h a t  t h e  

d i s p o s i t i o n  of  p e t i t i o n e r  Taylor ' s  case  was c o r r e c t  and t h a t  a  per 

s e  r u l e  of r e v e r s a l  i n  t h e s e  circumstances would be inappropr i a t e .  - 

A s  p e t i t i o n e r  n o t e s ,  h i s  t r i a l  was f o r  a  non-capi ta l  fe lony ,  

and, f u r t h e r ,  was "not one l i k e l y  t o  a t t r a c t  t h e  n o t i c e  of  t h e  

media." (Brief  of  P e t i t i o n e r  a t  5 ) .  The case  was no t  submit ted t o  

t h e  jury  u n t i l  4:34 p.m. i n  t h e  a f te rnoon,  and no v e r d i c t  had been 

reached by 6  : 10 p  . m. (R 164-6) (See Appendix) . When t h e  judge, i n  

view of t h e  l a t e n e s s  of  t h e  hour ,  s t a t e d  h i s  i n t e n t i o n  t o  send t h e  

ju ry  home, defense counsel ob jec t ed  (R 167-8). Defense counse l ' s  

o b j e c t i o n ,  however, was based s o l e l y  on h i s  reading  of Rule 3.370, 

and he  never  moved f o r  a  m i s t r i a l ,  contending only t h a t  t h e  ju ry  

had t o  remain e i t h e r  u n t i l  they reached a  v e r d i c t  o r  a  hung jury  

was dec la red .  (R 168) .  P r i o r  t o  t h e i r  depa r tu re ,  t h e  judge s p e c i f i -  

c a l l y  i n s t r u c t e d  t h e  jury  no t  t o  d i scuss  t h e  case wi th  anyone (R 171).  

The ju ry  r e tu rned  a t  8: 50 a.m. t h e  next  morning, d e l i b e r a t e d  two 

hours ,  and r e tu rned  a  v e r d i c t  (R 172-3; 198).  Although defense 

counsel  p o l l e d  t h e  jury  a s  t o  t h e i r  agreement wi th  t h e  v e r d i c t ,  he 

sought no v o i r  -- d i r e  a s  t o  t h e  a f f e c t s  of  t h e  s e p a r a t i o n  (R 172-6). 

No f u r t h e r  o b j e c t i o n  o r  motion f o r  m i s t r i a l  was made i n  r e fe rence  



t o  t h e  s e p a r a t i o n ,  and t h e  argument was n o t  included i n  p e t i t i o n e r ' s  

motion f o r  new t r i a l  (R 204) (See Appendix). 

Respondent contends t h a t  no precedent of t h i s  cour t  mandates 

r e v e r s a l  under t h e  circumstances s e t  o u t  above, and f u r t h e r  main- 

t a i n s  t h a t  t h i s  case  does not  d i c t a t e  t h e  c r e a t i o n  of any new r u l e  

o f  law. This cour t  h e l d  i n  Livingston v .  S t a t e ,  sup ra ,  t h a t  i n  a  

c a p i t a l  ca se ,  a f t e r  t h e  j u r y ' s  d e l i b e r a t i o n s  have begun, t h e  jury  

must be seques te red  u n t i l  i t  reaches a  v e r d i c t  o r  i s  discharged 

a f t e r  being u l t i m a t e l y  unable t o  do s o .  This cour t  s t a t e d  t h a t  a  

s epa ra t ion  of j u r o r s  a f t e r  commencement of d e l i b e r a t i o n s  w i l l ,  

except  i n  emergency o r  s p e c i a l  c i rcumstances ,  gene ra l ly  be grounds 

f o r  a  m i s t r i a l .  It  must b e  emphasized t h a t  i n  Liv ings ton ,  t h e  jury 

was allowed t o  d i spe r se  f o r  an e n t i r e  weekend, i n  excess of  f o r t y -  

e i g h t  hours ,  and defense counsel  no t  only ob jec ted  p r i o r  t o  seques- 

t r a t i o n ,  b u t  renewed such o b j e c t i o n  and moved f o r  a  m i s t r i a l  upon 

t h e  j u r y ' s  r e t u r n .  The Raines case ,  c i t e d  i n  Liv ings ton ,  and owing 

much t o  a  s ince- repea led  s t a t u t e ,  involved a  s i m i l a r  s e p a r a t i o n ,  

bu t  one wi thout  any prel iminary o r  cau t ionary  i n s t r u c t i o n  by t h e  

j udge . 
The Livingston hold ing  owes much t o  i t s  s e t t i n g ,  a  c a p i t a l  

ca se ,  wi th  i t s  unavoidable a t t endan t  p u b l i c i t y .  It i s  by no means 

unprecedented f o r  t h i s  cour t  t o  r e q u i r e  c e r t a i n  safeguards  i n  death 

pena l ty  cases  which a r e  not  t h e  norm i n  o t h e r  c r imina l  prosecut ions .  

Thus, i n  Jones v .  S t a t e ,  11 F. L.W. 60 ( F l a .  February 13,  1986),  

t h i s  cour t  r e c e n t l y  approved t h e  dec i s ion  of t h e  F i f t h  D i s t r i c t  

Court of Appeal, Jones v .  S t a t e ,  459 So.2d 475 (F la .  5 th  DCA 1984),  

and i n  s o  doing h e l d  t h a t  only i n  a  c a p i t a l  case  i s  t h e  defendant ' s  

personal  waiver of i n s t r u c t i o n  on l e s s e r  included of fenses  necessary .  



a d d i t i o n a l l y  worth not ing  t h a t  Livings ton ,  t h i s  court  did 

no t  expressly overru le  i t s  p r i o r  precedent of Engle v .  S t a t e ,  i n  

which a s i m i l a r ,  although s h o r t e r  sepa ra t ion  of the  jury  during 

d e l i b e r a t i o n ,  was found not  t o  be grounds f o r  r e v e r s a l .  I n  Engle, 

t h i s  court  noted t h a t  defense counsel had agreed t o  the  separa t ion .  

In  t h i s  case ,  while  i t  cannot be s a i d  t h a t  defense counsel 

agreed per - s e  t o  t h e  separa t ion ,  i t  a l s o  cannot be s a i d ,  i n  c o n t r a s t  

t o  the  s i t u a t i o n  i n  Livingston, t h a t  he maintained an objec t ion  and 

moved f o r  a m i s t r i a l .  I n  Frankl in v .  S t a t e ,  t h e  F i r s t  D i s t r i c t  

r ecen t ly  r e j e c t e d  a claim of e r r o r  r e l a t i n g  t o  jury separa t ion  i n  

a non-capi ta l  case ,  where t h e  jury  had been given a caut ionary 

i n s t r u c t i o n  p r i o r  t o  sepa ra t ion  and where defense counsel had merely 

s t a t e d  t h a t  he would "prefer"  t o  have t h e  jury continue t o  de l ibe r -  

a t e ,  but  would leave  the  mat ter  t o  the  c o u r t ' s  p l easure .  To 

respondent,  t h e  statements of defense counsel sub judice  seem c l o s e r  

t o  t h a t  of  h i s  peer  i n  Frankl in,  than i n  Livingston. - While counsel 

s t a t e d  h i s  preference t h a t  t h e  jury e i t h e r  keep d e l i b e r a t i n g  o r  be 

declared a hung ju ry ,  he  never presented the  cour t  below with a 

motion f o r  m i s t r i a l .  Nei ther ,  i t  must be noted,  d id  he s p e c i f i c a l l y  

po in t  out why seques t ra t ion  would be requi red  i n  t h i s  case o r ,  t h e  

morning a f t e r ,  seek t o  demonstrate any pre judice  on t h e  record r e -  

s u l t i n g  from t h e  separa t ion .  It i s  t h e  s t a t e ' s  p o s i t i o n  t h a t  defense 

counsel ' s  f a i l u r e  t o  move f o r  a m i s t r i a l ,  interview o r  p o l l  the  

j u r o r s  a f t e r  sepa ra t ion  s o  as  t o  c r e a t e  a record as  t o  pre judice  o r  

include t h i s  point  i n  h i s  motion f o r  new t r i a l  c o n s t i t u t e s  t h e  

v i r t u a l  abandonment of ob jec t ion .  The f a c t  t h a t  t h i s  poin t  r e l a t e s  

t o  jury d e l i b e r a t i o n  should not  excuse counse l ' s  duty t o  preserve 

h i s  record i n  t h i s  regard  and p e t i t i o n e r  has f a i l e d  t o  come forward 



w i t h  any convincing precedent  o r  argument a s  t o  why p r e j u d i c e  

should b e  presumed i n  t h i s  c o n t e x t .  

It i s  respondent ' s  p o s i t i o n  t h a t  t h i s  c o u r t ' s  ho ld ing  i n  

Liv ings ton  i s  l i m i t e d  t o  p rosecu t ions  f o r  c a p i t a l  f e l o n i e s ,  and i t  

i s  worth n o t i n g  t h a t  i n  f a sh ion ing  such ho ld ing ,  t h i s  c o u r t  looked 

t o  t h e  s t a t e  of t h e  l a w  i n  o t h e r  j u r i s d i c t i o n s .  - See Annot, 

Separa t ion  of Ju ry  i n  Cr imina l  Cases a f t e r  Submission of Cause, 

72 A.L.R3d 248 (1976 G Supp 1983). This anno ta t ion ,  t o  which t h i s  

c o u r t  c i t e s  i n  L iv ings ton ,  s t a t e s  t h a t  a cons ide rab le  number of 

j u r i s d i c t i o n s  have taken  t h e  p o s i t i o n  t h a t  i n  non-cap i t a l  fe lony  

cases  " the  t r i a l  c o u r t  has  a u t h o r i t y ,  i n  t h e  e x e r c i s e  of  sound 

d i s c r e t i o n  ( s u b j e c t  t o  review by an a p p e l l a t e  c o u r t )  t o  permit  t h e  

j u r o r s  t o  d i s p e r s e  a f t e r  a  p roper  admonit ion,  s o  t h a t  e r r o r  may 

n o t  b e  p r e d i c a t e d  upon such d i s p e r s a l  wi thout  proof by t h e  com- 

p l a i n i n g  p a r t y  t h a t  such s e p a r a t i o n  r e s u l t e d  i n  p r e j u d i c e  o r  harm. " 

Annot, 72A.L.R.3d a t  253-4. It would seem t h a t  t h e  p r a c t i c e  of  

a l lowing t h e  j u r y  t o  s e p a r a t e  du r ing  d e l i b e r a t i o n  i s  most o f t e n  

condemned i n  j u r i s  d i c t i o n s  where such p r a c t i c e  exp res s ly  conf l i c  t s  

w i t h  precedent  o r  a  r u l e  of c r imina l  procedure ,  a l though i t  must 

b e  no ted  t h a t  even t h e r e i n ,  t h e  p rosecu t ion  can prevent  r e v e r s a l  

by demonstra t ing t h a t  no i n j u r y  has  i n  f a c t  occur red .  Annot, 72 

A.L.Rc3dat 254. Although t h i s  c o u r t  s t a t e d  i n  L iv ings ton  t h a t  

F l o r i d a  Rule o f  Criminal  Procedure 3.370 does n o t  s p e c i f i c a l l y  

contemplate a  s e p a r a t i o n  o f  t h e  j u r y  dur ing  d e l i b e r a t i o n ,  i t  must 

b e  no ted ,  t h a t  i n  c o n t r a s t  t o  i t s  equ iva l en t  i n  o t h e r  j u r i s d i c t i o n s ,  

i t  does n o t  exp res s ly  p r o h i b i t  such e i t h e r .  C e r t a i n l y  t h e  r e p e a l  

of s e c t i o n  9  19.01(1)  F l o r i d a  S t a t u t e s  (1953),  and i t s  replacement 

w i t h  t h e  above r u l e  which l acks  express  p r o h i b i t i o n  of  t h i s  m a t t e r ,  



hardly bespeaks an i n t e n t i o n  t o  c r e a t e  a  per - s e  r e v e r s i b l e  e r r o r  

r u l e  on t h i s  s u b j e c t .  

Respondent urges t h i s  cour t  t o  r e j e c t  any per - s e  r u l e  of 

r e v e r s a l  regarding separa t ion  of  ju ro r s  during d e l i b e r a t i o n  i n  non- 

c a p i t a l  context ,  and maintains t h a t  the  p r e v a i l i n g  t r end  i n  law 

would seem t o  be aga ins t  such approach. See Commonwealth v .  Jones, 

490 A.2d 863 (Pa Super. 1985) and cases c i t e d  t h e r e i n .  Many j u r i s -  

d i c t i o n s  have always l e f t  t h e  matter  t o  t h e  d i s c r e t i o n  of t h e  t r i a l  

c o u r t ,  with the  burden of demonstrating any p re jud ice  on t h e  defense.  

See e . g . ,  People v .  Maestras, 187 Colo. 107, 528 P. 2d 916 (Colo. - 

1974) ; S t a t e  v .  Jones,  218 Kan. 720, 545 P.2d 323 (Kan. 1976) ; 

Annot, 72 A.L.R3d 248. Respondent suggests t h a t  recent  ru l ings  by 

two o ther  s t a t e  supreme c o u r t s ,  those of Minnesota and North Dakota, 

may be i l l u s t r a t i v e  of the  current  th inking  on t h i s  i s s u e .  In  both 

cases ,  t h e  f a c t u a l  s i t u a t i o n  was the  same as t h a t  before  t h i s  court-  

an overnight sepa ra t ion  of jurors  i n  a  non-capi ta l  case without the  

consent of t h e  defense,  but  with caut ionary i n s t r u c t i o n s  by the  

p res id ing  judge. S i g n i f i c a n t l y ,  i n  each case ,  t h e  s t a t e  supreme 

court  was faced wi th  e i t h e r  precedent o r  c r iminal  r u l e s  which seemed 

t o  forb id  t h e  p r a c t i c e ,  y e t ,  i n  both S t a t e  v .  Bergeron, 340 N.W.2d 

51 (N.D. 1983) and S t a t e  v .  Sanders, 376 N.W.2d 196 (Minn. 1985), 

t h e  court  re fused  t o  f i n d  r e v e r s a l  mandated. 

Thus, i n  Bergeron, t h e  ju ro r s  were allowed t o  d isperse  

overnight ,  over defense requests  f o r  sepa ra t ion .  An e a r l i e r  prece- 

dent of t h e  North Dakota Supreme Court he ld  t h a t  such separa t ion  

during d e l i b e r a t i o n  was an i r r e g u l a r i t y ,  bu t  t h a t  r e v e r s a l  would 

no t  be requi red  i f  t h e  s t a t e  demonstrated a  lack of p re jud ice ;  t h e  

d i s s e n t  i n  such case ,  however, had expressed t h e  view t h a t  t h e  



defense should have t o  show pre jud ice .  The court  i n  Bergeron chose 

t o  adopt t h e  view of t h e  d i s s e n t ,  and reve r se  i t s  p r i o r  hold ing ,  

observing t h a t  while j ury seques t ra t ion  under c e r t a i n  circumstances 

may be advantageous t o  t h e  defense,  i t s  e f f e c t  could a l s o  be "a 

double-edged sword". The court  went on t o  n o t e ,  

. . . i n  some ins tances  seques t ra t ion  may a l s o  
induce a  jury t o  reach a  premature v e r d i c t  i n  
order  t o  end lengthy de l ibe ra t ions  i n  uncom- 
f o r t a b l e  s i t u a t i o n s .  I n  some ins tances  t h e  
i n t e r e s t s  of j u s t i c e  w i l l  be served t o  permit 
a  jury t o  s e p a r a t e  and r e t u r n  re f reshed  the  
next  day, p a r t i c u l a r l y  when, as  he re ,  t h e  jurors  
were n o t  forewarned t h a t  they might be seques tered .  
I d  a t  58.  - 

The North Dakota Supreme Court a l s o  c a r e f u l l y  considered upon whom 

t h e  burden of persuasion should l i e  i n  any claim of e r r o r ,  " [ f l o r  

sepa ra t ion  t o  c o n s t i t u t e  r e v e r s i b l e  e r r o r  t h e r e  must be an ob jec t ion  

supported by an a f f i rma t ive  showing t h a t  t h e  defendant was p re ju -  

diced because of t h e  separa t ion . "  3 a t  59 .  The cour t  s a i d  t h a t  

mere r e l i a n c e  upon t h e  appl icable  North Dakota s t a t u t e ,  which, l i k e  

ours ,  f a i l s  t o  expressly proscr ibe  such separa t ion ,  without a  

showing of a c t u a l  p re jud ice ,  was i n s u f f i c i e n t ,  and found t h a t  t h e  

defense could have obtained t h e  r e q u i s i t e  evidence of pre judice  

through a f f i d a v i t s  from t h e  ju ro r s  o r  a  showing t h a t  t h e  ju ro r s  

had been exposed t o  ac tua l  p r e j u d i c i a l  p u b l i c i t y  during separa t ion .  

The s t a t e  would maintain t h a t  t h e  North Dakota court  was co r rec t  i n  

i t s  recogni t ion  t h a t  seques t ra t ion  i s  something of a  mixed b l e s s i n g ,  

and t h a t  t h e  cour t  was f u r t h e r  e n t i r e l y  on poin t  as  t o  i t s  a l l o -  

c a t i o n  of burden of proof .  

I n  S t a t e  v .  Sanders, t h  Minnesota Supreme Court considered 

a  s i t u a t i o n  i n  which t h e  ju ro r s  i n  a  non-capi ta l  case had been 

allowed t o  go t o  t h e i r  own homes during an overnight r ecess  i n  



de l ibe ra t ions  ; although the  defendant had given h i s  consent t o  such 

separa t ion ,  he argued on appeal t h a t  such had been "coerced". 

Minnesota r u l e s  of procedure provide t h a t  t h e r e  can b e  no separa t ion  

of ju ro r s  during d e l i b e r a t i o n  without  t h e  consent of t h e  defense,  

and t h e  lower a p p e l l a t e  cour t  had vacated t h e  convic t ion .  The 

Minnesota Supreme Court reversed t h i s  r u l i n g ,  and i n  so doing, 

reversed one of i t s  own p r i o r  cases .  The court  c a r e f u l l y  considered 

t h e  content ion t h a t  sepa ra t ion  during d e l i b e r a t i o n  was "presumptively 

p r e j u d i c i a l " ,  and simply found t h a t  i t  could not  agree wi th  i t .  

The court  noted t h a t  i t s  own p r i o r  dec i s ion ,  which had r e s u l t e d  

from an a p p l i c a t i o n  of such content ion ,  was predica ted  upon t h e  

need t o  "secure t h e  r i g h t s  of t h e  l i t i g a n t s  aga ins t  the  p o s s i b i l i t y  

of jury tampering." - I d  a t  206. The cour t  then s t a t e d ,  

It  seems t o  us t h a t  t h e r e  i s  a  s i g n i f i c a n t  
d i f f e rence  between t h e  recogni t ion  t h a t  any 
p r i v a t e  communication, con tac t ,  o r  tampering, 
d i r e c t l y  o r  i n d i r e c t l y ,  wi th  a ju ro r  during a  
c r iminal  t r i a l  about t h e  mat ter  pending before  
t h e  jury  bespeaks such a  p r o b a b i l i t y  of i n t e r -  
fe rence  with t h e  j u r y ' s  funct ions t h a t  i t  
r a i s e s  a  r ebu t t ab le  presumption of p re jud ice ,  
( c i t a t i o n  omi t ted) ,  and t h e  dec la ra t ion  t h a t  
any separa t ion  of the  jury  a f t e r  submission 
o f  t h e  cause without  t h e  consent of t h e  p a r t i e s  
r a i s e s  a  presumption of p re jud ice  and requi res  
a  new t r i a l .  - I d  a t  206. 

The Minnesota Supreme Court went on t o  no te  t h a t  t h e r e  was 

no evidence o r  "even an a l l ega t ion"  t h a t  during t h e  separa t ion  any 

j u r o r  had been exposed t o  ou t s ide  in f luences .  The cour t  s i m i l a r l y  

noted t h a t  although t h e  case had involved a  se r ious  fe lony,  t h e r e  

had apparent ly been no media coverage. Fur ther ,  t h e  court  looked 

t o  t h e  s h o r t  dura t ion  o f  t h e  separa t ion  and the  admonition given 

t h e  jury  p r i o r  t o  t h e i r  depar ture .  Given t h e  above, t h e  cour t  

found t h a t  t h e  f a c t s  simply d id  not  j u s t i f y  any inference  of pre ju-  



d i c e .  The s t a t e  maintains t h a t  a l l  such f a c t s  can be found from 

t h e  record  sub jud ice ,  and t h a t  t h e  Minnesota approach t o  t h e  i n s t a n t  

i s s u e  would be t h e  co r rec t  one. 

The r e s u l t s  i n  Minnesota and North Dakota, as  w e l l  as o the r  

similarly-minded j u r i s d i c t i o n s ,  must be based on a  recogni t ion  t h a t  

a  per - s e  r u l e  of r e v e r s a l  as  t o  jury  separa t ion  i n  every non-capi ta l  

fe lony would be  unworkable, as w e l l  as unwarranted. Obviously a 

sepa ra t ion  of ju ro r s  can take  p lace  f o r  an hour ,  a  n i g h t ,  a  weekend 

o r  longer .  It can occur f o r  the  c o u r t ' s  convenience, t h e  ju ro r s  ' 

convenience o r ,  as  i n  Bergeron, because no one thought t o  r e se rve  

h o t e l  rooms. It can occur i n  t h e  most publ ic ized  and heinous of 

crimes o r ,  as h e r e ,  i n  a  r a t h e r  run-of- the-mil l  purse sna tching .  

The requirement t h a t  the  jury be sequestered during t h e i r  de l ibe r -  

a t i o n  i n  a  c a p i t a l  case obviously only a f f e c t s  a  small  percentage 

of those f e l o n i e s  t r i e d  i n  any given s t a t e .  To g ross ly  expand such 

r u l e ,  and t o  couple i t  wi th  a  per - s e  r e v e r s i b l e  e r r o r  p rov i s ion ,  

would t u r n  jury s e r v i c e  i n t o  involuntary s e r v i t u d e  and overburden 

t h e  e n t i r e  c r iminal  j u s t i c e  system f o r  t h e  p r o t e c t i o n  of undisturbed 

c o n s t i t u t i o n a l  r i g h t s .  

Seques t ra t ion  of ju ro r s  during d e l i b e r a t i o n  i n  non-capi ta l  

f e l o n i e s  should be l e f t  t o  t h e  sound d i s c r e t i o n  of the  t r i a l  c o u r t ,  

whose r u l i n g  should be  d i s tu rbed  only i n  a  showing of a  palpable  

abuse of such d i s c r e t i o n .  A par ty  aggrieved by t h e  t r i a l  c o u r t ' s  

f a i l u r e  t o  seques ter  should b e  requi red  not  only t o  make a  contempor- 

aneous and s p e c i f i c  ob jec t ion ,  bu t  a l s o  t o  make a  record showing 

of p re jud ice ,  which t h e  s t a t e  would then have the  opportuni ty t o  

r e b u t .  Obviously, t h e  longer  t h e  separa t ion ,  and t h e  g r e a t e r  t h e  

media coverage, t h e  e a s i e r  i t  would be f o r  the  defense t o  meet i t s  



burden. To hold ,  however, t h a t  every defense counsel would, i n  

essence,  b e e n t i t l e d t o s e q u e s t r a t i o n s i m p l y u p o n d e m a n d w o u l d b e  

unnecessary, a s  we l l  a s  unwise. The d i s t r i c t  court  c o r r e c t l y  

resolved t h i s  i s s u e ,  and t h e  dec is ion  below should be approved. 

For the  reasons s t a t e d  he re in ,  t h e  c e r t i f i e d  quest ion should be 

answered i n  t h e  negat ive .  



CONCLUSION 

a WHEREFORE, f o r  t h e  aforementioned reasons,  the  dec is ion  

below should be approved, and the  quest ion of g r e a t  publ ic  importance 

c e r t i f i e d  t o  t h i s  cour t  answered i n  t h e  nega t ive .  
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