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ARGUMENT 

THIS COURT SHOULD ANSWER THE CERTIFIED 
QUESTION I N  THE AFFIRMATIVE AND HOLD 
THAT I T  I S  REVERSIBLE ERROR FOR THE 
TRIAL COURT TO ALLOW JURORS TO SEPAR- 
ATE AFTER J U R Y  DELIBERATIONS HAVE 
BEGUN. 

I n  i t s  answer b r i e f ,  Respondent a r g u e s  t h a t  d e f e n s e  

a t t o r n e y  sub j u d i c e  d i d  n o t  go f a r  enough i n  h i s  o b j e c t i o n  t o  

s e p a r a t i o n  of  t h e  j u r y .  Respondent l i k e n s  t h e  d e f e n s e  a t t o r n e y ' s  

a c t i o n s  t o  t h o s e  of t r i a l  c o u n s e l  i n  F r a n k l i n  v. S t a t e ,  472 So.2d 

1303 ( F l a .  1st DCA 1 9 8 5 ) .  The f a c t  remains ,  however, t h a t  i n  t h e  

c a s e  a t  b a r  t h e  t r i a l  c o u n s e l  d i d  make a n  o b j e c t i o n  t o  t h e  

s e p a r a t i o n ,  something t h a t  was n o t  done i n  F r a n k l i n .  L i v i n s s t o n  

v. S t a t e ,  458 So.2d 235 ( F l a .  1 9 8 4 ) ,  does  n o t  r e q u i r e  a  motion 

f o r  m i s t r i a l  b e  made. The i s s u e  was p r o p e r l y  p r e s e r v e d  by t r i a l  

c o u n s e l .  

Reason does  e x i s t  t o  ex tend  t h e  motion t h a t  s e p a r a t i o n  

of d e l i b e r a t i n g  j u r o r s  i s  r e v e r s i b l e  e r r o r  i n  a l l  f e l o n y  

c a s e s .  A s  P e t i t i o n e r  has  a rgued  i n  h i s  i n i t i a l  b r i e f  on t h e  

m e r i t s  t h e  danger o f  o u t s i d e  i n f l u e n c e  on j u r o r s  who have begun 

t o  d e c i d e  t h e  u l t i m a t e  i s s u e  among themse lves  comes from o t h e r  

s o u r c e s  b e s i d e  t h e  media. 

P e t i t i o n e r  would a r g u e  t h a t  no s p e c i f i c  a l l e g a t i o n s  of  

o u t s i d e  i n f l u e n c e  need b e  made. I t  i s  obv ious  t h a t  a s  soon a s  a 

j u r o r  l e a v e s  t h e  c o u r t h o u s e  exposure  t o  s u c h  i n f l u e n c e s  b e g i n s .  

While it is  t r u e  t h a t  t h e  same exposure  takes p l a c e  when c o u r t  

a d j o u r n s  w h i l e  t e s t i m o n y  and arguments  a r e  t a k i n g  p l a c e ,  a f t e r  



deliberations have begun the situation changes. This Court seems 

to have accepted this in Livinaston and Raines v. State, 65 So.2d 

558 (Fla. 1953). In asking this Court to answer the certified 

question in the affirmative and extend the Livingston principle 

to non-capital felonies, the Petitioner can only echo the dissent 

of Judge Dauksch in Taylor v. State, 481 So.2d 970 (Fla. 5th DCA 

1986): " ... is is of no real legal significance to me that this 
criminal proceeding is a non-capital one while Livinsston is a 

capital case. The degree of punishment should not affect the 

principlen. 



CONCLUSION 

BASED UPON the arguments made and authorities cited 

herein and in Petitioner's Brief on the Merits, Petitioner asks 

this Honorable Court to remand this cause for a new trial. 
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