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P-Y STA- 

The Petitioners in th i s  case, DAYRON CORPORATION and THE CLAIMS CENTER, 

w i l l  be referred to  a s  the "Rnployer/Carrier" or by their separate names. The 

Claimant/Respondent w i l l  be referred t o  either as FRANK MOFd%EAD, o r  the 

"Claimant". 

References t o  the record an appeal shall  be abbreviated a s  "T" and 

followed by the appropriate page nurmber. 



S T A W  OF THE CASE 

On o r  abcut Septgnber 23, 1984, the Claimant, FRANK MXElBAD, f i l e d  a 

C l a i m  for  Compensation Benefits resulting £ram an accident ar is ing out of and in 

the course and scope of his employment w i t h  the Wloyer herein on August 30, 

1983 (T-32). The Claimant was seeking wage loss  benefits and rehabili tation 

(T-32). 

Additionally, thereafter,  the Claimant f i l e d  a Request fo r  Wage Loss 

Benefits for  the period of A p r i l  22, 1984 through April 30, 1984 (T-40), May 1, 

through May 31, 1984 (T-41,46), June 1, 1984 through June 30, 1984 ( ' 1 ~ 4 2 ~ 4 7 ) ~  

July 1, 1984 through n l y  31, 1984 ('IL43,48), August 1, 1984 through August 31, 

1984 ( ~ 4 4 ~ 4 9 )  , and September 1, 1984 through Septanber 301 1984 ( ~ 4 5 ~ 5 0 ) .  

On W r i l  18, 1984, the Ehrployer/Carrier f i l ed  a Notice of Termination of 

Teqmrary Total Disabili ty Benefits (T-73). The reason fo r  suspending canpensation 

benefits a t  that time were l i s t e d  as  follows: 

"Claimant released t o  retum to m r k  with restr ict ions.  
Bnp1oye.r has no m r k  available with that restr ict ion.  Sending 
wage loss  information. " (F73)  

On June 4, 1984 the @loyer/Carrier f i l e d  an Amended Notice of Suspension 

of Carrpensation Benefits (T-75). The ream ccarrpensation payments stopped w a s  

again l i s t e d  as follows: 

"Claimant released t o  return to m r k  with restr ict ions."  
(T-75) 

Furthermore, under remarks, the Notice of Suspension of Canpensation l i s t ed ,  

"Filed to show Etnployer now has m r k  available for the 
Claimant to do within the res t r ic t ions  Dr.  has indicated. 
D r . ' s  o f f ice  w a s  contacted on 5/25/84 and verif ied Claimant 
cauld re- t o  work in the new job capacity." (T-75) 

Theuleafter, on July 3, 1984, t k  Etnplayer/Carrier f i l e d  a Notice to Cmtrovert 

the Claimant's Request for  Wage Loss Benefits f o r  tk mnths  of March, April and 

May, 1984 (7557). The reason for  controverting was l i s t e d  as follows: 

"The Claimant' s reduction i n  earnings is due to e a o n h c  consider- 
ation, rather than his industr ial  accident. " (T-57) 

Again, on October 12, 1984, the Rqloyer/Carrier f i l e d  a N o t i c e  to Controvert 



the Claimant's Request fo r  Wage Loss Benefits for  the period of April 22, 1984 

through September 30, 1984 0 5 8 )  . The reasons for  controverting the claim were 

l i s t ed  as follows: 

"Claimant has not performed a good f a i t h  job search. 

-1oyee is limiting his ab i l i ty  to  earn pre-industrial tsages." 
(T-58) 

Thereafter, the hearing on the Claimant's Request fo r  Wage Loss Benefits was 

held before the Hcmorable Deputy Camnissioner William M. Wieland on N o v a h r  13, 

1984 (T-2). A t  that hearing, the Claimant was  seeking temporary par t ia l  o r  wage 

loss benefits fo r  tky3 period of April 22, 1984 through September 30, 1984, attorney's 

fees and costs (T-2). The Emplayer/Camier took the position that the Claimant had 

been paid all benefits due ( F 2 ) .  They further contended, inter a l i a ,  tha t  the 

Claimant had no permanent physical impairment ( F 2 )  . 
Thereafter, on January 7, 1985, the Honorable Deputy Camnissioner Wieland 

entered his Cc~rrpensaticm Order (T-99-101). In that Order, Deputy Camnissioner Wieland 

specifically found that  the Claimant has contacted dermatitis a s  a resul t  of using 

cutting o i l s ,  and as  a resul t  of this he has a permanent physical impairment and is 

enti t led to wage loss benefits (F100,lOl). A s  a resul t  of this finding, the 

Honorable Deputy Carmissioner Wieland ordered the Employer/Carrier to pay t o  the 

Claimant wage loss benefits fo r  A p r i l ,  May, June, July, August and Septgnber, 1984 

(F101). 

Thereafter, on February 4, 1985, the Ehployer/Carrier appealed Deputy 

Catmissioner Wieland's Order of January 4, 1985 to the F i r s t  D i s t r i c t  C o u r t  of Appeal 

(T-30). On December 30, 1985 the Fi rs t  Dis t r ic t  Court of Appeal entered its Opinion. 

In that Opinion, the F i r s t  Distr ict  Court of Appeal agreed w i t h  the Deputy Cmnissioner 

that  the Claimant has a permanent impairment and affirmed the award of wage loss  

benefits (Appndix A) . Additionally, the F i r s t  D i s t r i c t  Court of Appals '  decision 

a in Dayron Corporation and The Claims Center v. mrehead, is reported a t  480 So.2d 

235 (1st D.C.A. Fla. 1985). ~dd i t iona l ly ,  the F i r s t  D i s t r i c t  Court of Appeals in 

Dap-on and The Claims Center v. Mrehead, supra, cert i f ied the following 



question as  one of great public importance t o  the Florida Suprme Court, to -wi t :  

"Do the AMA Guides to  t k  evaluation of permanent b p i r m s t  
apply and preclude a p e m e n t  impairment rating whre C l a i m a n t  
suffers a disabil i ty due to occupational disease which 
pmanently impairs Claimant's ab i l i ty  t o  work, resulting in 
econanic loss, but does not af fect  "the act iv i t ies  of daily 
living"?" (Appendix A a t  Page 2) 

Pdditionally, the same question was cert if ied by the F i r s t  D i s t r i c t  Court of 

Appals in the recent case of OBS Carpmy, Inc. v. Freeney, 475 So.2d 947 (1st D.C.A. 

Fla. 1985). 

This appeal follaws pursuant to the cert if icat ion question by the Fi r s t  

Distr ict  Court of Appeals a s  one of great public importance. 



STATEMENT OF THE FACTS 

Tk Claimnt/Respondent respectfully suhnits that the Statenent of the 

Facts as  s e t  forth by Petitioner is inccsrrplete, and therefore the Respandent kreby 

supplements the facts  as  set forth by Petitioner i n  their In i t i a l  Brief to this 

Honorable C o u r t .  

Tk Claimant, FRANK MXEHEAD, is 51 years old ( F 3 ) .  T k  Claimant rent  t o  

the 1 2 t h  grade in school, ht got a G.E.D. equivalency diplam (T-3). The Claimant 

then was  i n  the Air Force for  10 years and 8 months w k r e  he mrked a s  a cryptographer, 

which is a "code man" (T-3,4) . 
Since getting out of the Air Force, the Claimant has been a machinist, and 

has mrked as a machinist for  the past 22 years (T-3). 

For the past 5 years, the Claimant has mrked on an autanatic screw machine, 

setting them up, designihg the tooling, and making the machines run (T-5) . The 

Claimant tes t i f ied that  while mrking w i t h  tkse machines, he caws in constant 

ccntact with a l ight  cutting o i l  (F6-8). The Claimant tes t i f ied that  a cutting o i l  

is a coolant that runs on the tools t o  keep the tools cool while it is machining 

materials (T-6) . 
In the sumner of 1983, the Employer changed cutting o i l s ,  and when they did 

so, the Claimant's arms scl~lled up a d  it burned h i s  hands and he had problems with 

dermatitis (T-9). The Employer then went back t o  the old cutting o i l  in three days 

ht the Claimant continued t o  break out and have constant problems with his  hands 

(T-21). 

T k  Claimant in i t i a l ly  mt t o  D r .  BaLlardfor treatment, but continued to 

mrk  (T-9) . 
On or about August 31, 1983, the Claimant was  seen by Dr .  Clifford Lober, 

a dermatologist in  Altamnte Springs, Florida (T-10,78,80). D r .  Lober tes t i f ied 

that he f i r s t  saw the Claimant on August 31, 1983 a t  which time the Claimant had 

a history for the past three or  four days of having an evacerbation of hand dermatitis 

(T-80,81). T k  C l a i m a n t  indicated tha t  he was a machinist and that  he had been 



using cutting o i l s  in his occupation (T-81). The Claimant mp la ined  tha t  his 

hands =re itching and tha t  he had been unable t o  sleep because of itching (T-81). 

On examinatim, Dr. lober found that the Claimant had erythemeous, scaley, 

fissuring hand eruption W81).  The ~ l a h m t  had sane e l l i n g  in his hands (T-81). 

Dr.  lober 's  opinion was tha t  t2be Claimant had a severe hand dermatitis (T-81). H e  

treated the Claimant with injectible cortisone and antibiot ics  and topical cortisone 

medication (T-81) . 
The Claimant was again seen by Dr.  lober on Septennber 6, 1983 a t  which tim 

he was do- mll and ws discharged f r m  Dr .  Iober ' s care t o  return as needed i f  

he had any further problems (T-81). 

The Claimant returned t o  m r k  and continued mrking un t i l  February 27, 1984 

1 .  On February 22, 1984, the  Claimant had returned to see D r .  Lnber (T-81). 

A t  that time, he was still =king a s  a machinist with cutting o i l s  (T-81). The 

Claimant had scaling e q t h e n e ~ ~ s ,  b i la tera l  dermatitis on h i s  hands (T-81). H e  

was again treated with topical cortisone ard Dr. lober discussed doing patch tests 

on him (T-81,82). 

The Claimant was again seen by Dr. lober 's  partner on February 28, 1984 because 

his hands mre flar ing (F82) .  H e  was  advised a t  tha t  the, and was  also advised on 

F e b m  22d ,  not to w r k  with cutting o i l s  any further 0-82).  He  was again treated 

with topical cortisone and i n  jectible, anti-inf lamnatory indication (T-82) . It was  

additionally determined that patch test ing s b u l d  proceed (T-82). 

A patch test is a series pt out by the Iknerican Academy of Dermatology 

tha t  contains 22 substances which are the  mst frequent allergens in the United States 

(T-82). 

The Claimant was next seen by Dr.  mber on m c h  12, 1984 (T-83). A l l  of 

the standard patch tests w e r e  negative (T-83). 01 March 12th, the Claimant had been 

off work fo r  tm weeks, ard was advised that he could retum to work w i t h  the 

understanding that he should not - in contact with cutting o i l s  (T-83). 

Dr .  Lnber again saw the Claimant on Rkrch 21, 1984 and was again told that 



he a u l d  perform a jcb where he didn't deal with cutting o i l s  (T-4). Additional 

patch tests against the o i l s  in the Claimant's w e n t  job mre also scheduled, 
- 

and these tests also were negative (F85,86) . 
The Claimant had been off mrk since February 27, 1984 and Dr.  Lober again 

advised the Claimant that he could return to gainful anployment i f  it did not involve 

any exposure to cutting o i l s  or solvents (T-85). The reason Dr. Lober kept the 

Claimant away fran cutting o i l s  wen though the patch testings w e  negative, was 

because o i l s  can be the cause when cmbined with wetness and alkalinity (T-86). 

Dr. lrober indicated that patch testing does not necessarily eliminate the o i l  (T-86). 

Additionally, Dr. Lober took into consideration the Claimant's history that when he 

came in contact with the o i l  he flared up, and when k was away fm it, he got 

bet- (T-86). 

The Claimant again returned on May 7th a t  which time he had continued to 

remain off mrk, but was clinically cleared and Dr. Inber again discussed with him 

that he should return t o  mrk in any job not involving exposure to cutting o i l s  and 

solvents (T-86,87) . 
A s  mted previously, on April 18, 1984, the lQnployer/Carrier f i led a Notice 

of Termination of TEsnporary Total Disability Benefits effective April 23, 1984 

because the Claimant was released to return to mrk with restrictions (T-73). Since 

the lQnployer had m mrk available within that restriction, they were sending wage 

loss information (F73) . 
On May 25, 1984, Dr. Lober wrote a le t te r  on behalf of the Claimant t o  

again infom: To FnKan It May Concern, that  the Claimant, 

"May be released to mrk in a position that does not involve 
him mrking with cutting o i l s  or  solvents." (T-63,87) 

Thereafter, in June, 1984, the Claimant again returned to mrk for the 

Employer (T-11). The Claimant remained a t  his same job which was setting up 

machines, and the Claimant was again exposed t o  the cutting o i l s  (T-11,23). The 

Claimant testif ied that  he mrked on a miday night and Saturday night his hands 

h o k e  out again, a t  which time he mt t o  D r .  I;ober, who took pictures and told 



h i m  to lay off work fo r  one reek (F12  1 . 
Dr .  mber's records indicate that he next saw t k  Claimant on June 4 ,  1984, 

a f t e r  the Claimant had returned t o  work a s  a machinist using the  cutting o i l s  and 

solvents ('IL87) . Dr. Loberr s history indicates tha t  the Claimant had a symptanatic 

f l a r e  within 24 hours of the day he returned ('IL87) . On examination, the Claimant 

again had the hand dermatitis consistent with a reaction to the cutting o i l s  ('IL87). 

A t  that time, he was treated with tapical cortisone and taken away f m  mrk ,  which 

was on June 4, 1984 (T-87). Dr. mber wrote a letter which stated, 

I 1 M r .  Wmzhead is to be excused fran m r k  u n t i l  Monday, June 
11, 1984." (T-621 

On June 11, 1984, the Claimant t e s t i f i ed  that he re tuned  to m r k  and was  told 

tha t  they didn' t  have anymore m r k  for  the  Claimant 2 The Claimant t e s t i f i ed  

that Pat Sprouse, the personnelmnager f o r  the Btployer, told the Claimant tha t  i f  

he was sensitive to o i l ,  they didn' t want him in the  shop ('Ic-13) . 
A t  the time of the hearing, the Claimant had been mrking fo r  Century 21, 

a real estate carrrpany, where the Claimant did f i r s t  obtain q loymen t  in May, 1984 

1 4 2 1  The Claimant t e s t i f i ed  tha t  he doesn ' tmak much mney in real estate, 

and he was m e n t l y  looking fo r  a job a t  the time of the  hearing ('IL21). 

The Claimant also t e s t i f i ed  that ever since he f i r s t  broke cut, he continues 

t o  break out whenever he touches any cutting o i l s ,  solvents o r  kerosene ('IL18). 

Hmever, tkbe Claimant t e s t i f i ed  tha t  he has not lmd any breakouts since June, 1984, 

when he stopped mrking fo r  the Bnployer herein ('IL26) . 
Dr.  mber indicated tha t  he again saw the Claimant on June 11, 1984, when 

the Claimant's condition was again 99% clear ('IL88). The Claimant w a s  treated w i t h  

zinc oxide and gloves 0 8 8 ) .  The Claimant was again told he a u l d  return t o  work 

without contacting cutting o i l s  and solvents ('IL88). 

Dr .  I&er tes t i f i ed  within a reamnable degree of medical certainty o r  

probability that the cutting o i l  that the Claimant came in contact w i t h  was causing 

the C l a h t l s  condition ('IL89). Dr. Lober was asked i f  he had an opinion based 



u p n  a reasonable degree of medical probability as  to whether the Claimant would 

be able to use cutting o i l  that he w a s  using on the job again, t o  which Dr. Lober 

replied, "No" (T-90). 

I n  particular, Dr. Lober w a s  asked if the Claimant had a permanent physical 

impairment as  a result  of his condition. Specifically, Dr. mber was asked the 

following , 

"Q. O.K. D r . ,  based on yuur opinion, based on your experience 
as  a physician, did y m  have an opinion whether this is a 
pemanent physical irplpairment, the fact  that  he cannot m e  in 
a n t a c t  with th i s  o i l ,  t h i s  cutting o i l ,  i n  the future? 

A. I need to know exactly what you mean by a permanent 
physical impairment. 

Q. Doesn't have the f u l l  use of his body. 

A. When you talk physical disability, it is my urderstanding 
that generally ycu are talking a b u t  saneone loses a finger and 
can' t mve or sanething l ike  this. In t h i s  case, i f  he doesn' t 
contact the o f f d i n g  o i l ,  he should be able t o  work as produe 
tively as anyone else. If he does, he won't. 

Think of poison ivey as  an analogy. If  he is sensitive and 
doesn't contact it, he is going to be nonnal as anybody else. 
If he does contact it, he w i l l  be ccsnpletely able to contact 
it. It is essentially a l l  or none, i f  he does or doesn't contact. 

Q. D r .  , do the AMA Guides t o  pexmanent physical impairment have 
any guidelines a s  t o  contact dermatitis? 

A. I will have to look into it, I don't knaw. ..Ig 

(T-90, 91).  

Dr .  I;ober then stated, 

"A. ... I f  there are guidelines, it w i l l  be much easier because 
the guidelines w i l l  tell you ha\r to make a disability. The 
difficulty w i l l  be that jf there are no guidelines it may be 
for the reason I mmtioned to you in  terms of he is either 
essentially a l l  or none. If he contacts, its 100% disability to 
contact it, i f  he doesn' t, he w i l l  be cmpletely normal. Its 
not to be vague, kit its the fact. 

Q. But its a condition that  prohibits him f m  doing the type 
of mrk with that kind of o i l?  

A. With the kind of o i l  he contacts during the periods urder 
the discussion. 

Q. And that% a permanent cmdition, in  your opinion? 



A. That k muld be pemanently sensitive t o  t k  o i l  that  
he was responding to  while under observation, yes. " (F92 )  

A m r e  specific reference t o  fac t s  w i l l  be made during a r m + .  



QUESTION QETIFIED TO THE FLORIDA SUPREME COUlZT BY THE 
FIRST DISTRI'CT COWKI OF =PEAL AS A QUESTION OF GREXF 

PUBLIC IMPOmmCE: 

DO THE AW4 GUIDES TO THE EVALUATION OF PERMANENT IMPAIRMENT APPLY AND 
PRECLUDE A Pl.immmm I M P A I m  RaTING wHERJ3 cLbm"mw SUFFERS A 
DISABILITY DUE TO OCCUPATIONaT; DI- WHICH P-Y IMPAIRS THE 
CLAIMANT'S ABILITY TO WORK, RESULTING IN EXX)NoMIC LOSS, BUT DOES NOT 
AFFlXT "THE ACTIVITIES OF DAILY LIVING"? 

ISSUE CN APPEAL BEFORE THE FIRST DISTRICT COW OF APPEAL 
AND AS FRaMED BY APPEXL7NCS I N  THEIR INIT% BRIEF ON THE 

MERITS : 

WHE;THER OR NOT THE DEPUTY COMMISSIONER ERRED IN FINDING THAT THE 
CLAIMANT SUST?lINED A PEBPWEMT PHYSICKG IMPAIRMENT AS A E S T  OF AN 
PlXIDENT SUSTAINED BY HIM ON AUGUST 30, 1983, AND I N  OFJIERING THE 
PAYMENT OF NWZ LOSS BENEFITS. 



The Claimant/Xespondent respectfully suhnits that the AMA Guides to the 

Evaluation of Pananent T m p m t  do not apply in the case a t  bar and predlude a 

permanent impairment rating. 

Ordinarily, fo r  Exlrposes of determining e l ig ib i l i ty  for  wage loss benefits 

in accordance with Florida Statute Section 440.15 (3) (a) and (b) (1983) the existence 

and degree of permanent impairment resulting £ran injuries shall be determined 

pursuant to the AMA Guides, unless such pmanent  impairment cannot reasonably be 

d e t d n e d  uder the c r i t e r ia  ut i l ized in the guides, in which event such pananent 

impairment may be established under o t k r  generally accepted d i c a l  c r i t e r ia  for  

determining impairment, Trindad v. Abbey m d  Beef and Booze, 443 So.2d 1007, 1012, 

(1st D.C.A. Fla. 1983). Where the application of a prescribed guide is not feasible, 

then a physician's qualified expert opinion on permanent impairment m y  suffice 

w i t h m t  reliance on a manual o r  guide, Martin County School Board v. Mc~aniel, 465 

So. 2d 1235 (1st D.C.A. Fla. 1984) . 
Furthermore, where a Claimant has an occupational disease, a Claimant is 

considered disabled e i tkr  part ial ly o r  to ta l ly  where, because of an occupational 

disease, he is precluded f r m  performing his mrk  in the l a s t  occupation in which 

he was injuriously exposed to the hazard of such disease, Florida Statute Section 

440.151 (3) (1983) . 
In the case a t  bar, it is respectfully sutgnitted that the Guides do not 

apply to the case a t  br, because the Guides do not address the Claimant's evident 

ecomnic wage loss which is the basis of the wage loss concept, OBS Canpany, Inc. 

v. Freeney, 475 So. 2d 947 (kt D.C .A. Fla. 1985)- 

It is further suhnitted that  i n  the case a t  bar, the Claimant has an 

cccupational disease, and that  he is clearly prevented, because of h i s  occupational 

disease, f m  performing his mrk  in the l a s t  occupation in which he was injuriously 

exposed to the hazards of the disease, -wit: the cutting o i l ,  and therefore, tk 

Claimant clearly has a merit impairment pursuant to Florida Statute Section 



440.151 (3) (1983) . 
Claimant/Respondent Turther respectfully suhnits that even if the Guides 

are applicable, the Guides mid provide that  the Claimant has a 0-5% permanent 

impairment (Page 205, 212 of the AMA Guides to the Permanent m i r m e n t ,  Second 

Edition) (attached as Exhibit "B"). Since Dr. mber clearly tes t i f ied that the 

Claimant's reaction t o  cutting oils and solvents is pemanent, and the Claimant is 

permaraently unable t o  m r k  in jobs where he is exposed to the offending oils, Dr .  

mber 's  opinion constitutes ccanpetent substantial evidence that the Claimant has 

sustaimd a pamanent physical impairment. 



OUESTION CERTLFLED TO THE FLORIDA SUPHEME COURT BY THE - 
FIRST DISTRICT COURT OF APPEaL AS A QUESTION OF GREAT 

PUBLIC lNFtnVANCE: 

DO THE AMA GUIDES TO THE EVALUATION OF PESMXWiT IMPAIFNENC APPLY AND 
PREQ;UDE A PERTSENT IMPAI'RMENT RATING WHERE C3;AIMANT SUFFEES A 
DISABILITY DUE TO OCCUPATIONAL DISEASE WHICH PERQNEWEY IMPAIRS TI-E 
CXLWWI"S ABILITY TO WRK, FESULTlXG IN ECONOMIC LCSS, BUT DOES NOT 
AFFECT "THE ACCMTIES OF DAILY LIVING"? 

ISSUE ON A P P m  BEFORE THE: FIRST DISTRICT OF APPEAL 
AND AS FRAMED BY APPJiXLWTS I N  THEIR INITIAL BRIEF ON THE 

MERITS : 

wHETHER OR NOT THE DEPUTY CCMMISSI(NFiR ERRED IN FINDING THAT THE 
Q;AIMANT S U S T m  A PERMANENT PHYSICAL IMPAIRMENT AS A RESULT OF AN 
ACCIDEM: SUSTAINED BY HIM ON AUGUST 3 0 ,  1983 ,  AND IN  ORDERING THE 
PAYMENT OF PACE E S  BENEFITS. 

Deputy catmissioner W i l l i a m  M. Wieland in  his C a n p e n s a t i o n  Order of January 

7, 1985,  specifically faund as follms: 

"I find that as a direct result  of the a f o r e m e n t i o n e d  accident, 
that the C l a i m a n t  has contacted dermatitis as a result of using 
cutting oils, and as a result  of this, he has a pmanent physical 
disability and is entitled to wage loss benefits." ( F 1 0 0 , l O l )  

Furthennore, the Fi r s t  D i s t r i c t  C o u r t  of Appeals in their O p i n i o n  i n  the 

case a t  bar specifically stated, 

". . .We agree w i t h  the Deputy that C l a i m a n t  has a pmanent 
jmpaixment and affirm the award of wage loss benefits." (Da on 
C o r p o r a t i o n  and C l a i m s  Center v. mrehead, 480 So.2d 235  1st D.C.A. 
Fla. 1 9 8 5  a t  236) ). 

I-- 

Additionally, as noted m e ,  the Fi r s t  D i s t r i c t  C o u r t  of Appeal certified 

to this Honorable C o u r t  the abwe-referenced question as one of great pbl ic  

imprtance. It is respectfully sulsnitted by the Cla imant /Respondent  that the AMA 

G u i d e s  to tk E v a l u a t i o n  of P e n m n e n t  Impairment do not apply to the case a t  bar, 

and therefore do not preclude a permanent i m p a i r m e n t  rating. 

Flarida S t a t u t e  Section 440.15 ( 3 )  ( a )  3 provides, 

"In order to reduce litigation and establish more  certainty 
a d  uniformity i n  the rating of pexmanent i m p a i r m e n t s ,  the 
D i v i s i o n  shall establish and use a schedule for determining 
the existence and degree of pmanent impairment based upon 



medically o r  scientifically demonstrable findings. The schedule 
shal l  be based on generally accepted medical stardards fo r  
determining impairment and may incorporate a l l  o r  part of any 
one o r  mre generally accepted schedules used fo r  such plrpose, 
such as the American Medical Association's Guide to the Evaluation 
of Penmnent Impairment. On Rixpst 1, 1979, and pending the 
adoption, by rule, of a permanent schedule, the Guides to the 
Permanent Lmpairment, Copyright 1977, 1971, by the American Medical 
Association, shal l  be the t enpra ry  schedule, and shall  be used 
fo r  the purposes hereof. " Florida Statute Section 440.15(3) (a)3 (1983). 

Tku3 Fi rs t  D i s t r i c t  Court of App?al has held that wkre specific tables 

for  assessing impairment are set out i n  the Guides, the applicable table must be 

used, and it my not be cambind with any other table o r  subjective factor to 

produce a rating in excess of tha t  permitted, Morrison and Knudsen/Americ.n, etc. 

v. Scott, 423 So. 2d 463 (1st D.C.A. Fla. 1982). 

However, the Fi r s t  D i s t r i c t  Court of Appeal recognized, in the case of 

Rhaney v. Dobbs Hmse, Inc., 415 So.2d 1277 (1st D.C.A. Fla. 1982), that there are 

certain injuries and conditions that result i n  a permanent impairment which are not 

contained in the AMa Guides. Under these circumstances, the F i r s t  D i s t r i c t  Court 

of ApFeal stated, 

"The ~ r r r a n e n t  impairment can be provided by qualified expert 
t e s t h n y  based upon the training, experience, and expertise 
of the witness, or  on other accepted medical guides o r  schedules 
prepared by specialists,  groups o r  associations, such a s  the 
Academy of Orthopedic Surgeons." Rhaney v. Dobbs,House, Inc., 
415 So. 2d 1277 (1st D.C.A. Fla. 1982). 

In Trirdad v. Abbey FGxl Beef ard Booze, 443 So. 2d 1007 (1st D.C.A. Fla. 1983), 

the F i r s t  D i s t r i c t  held, 

"...That fo r  purposes of determining e l i g ib i l i t y  fo r  wage loss 
benefits in accordance with Section 440.15 (3) (a) and (b) , the 
existence ard degree of p m m e n t  impairment resulting f r m  
injuries,  shall be detezmined pursuant t o  the Guides, unless 
such pemment jmpairment cannot reasonably be determined under 
the c r i t e r i a  ut i l ized in the Guides, in which went ,  such 
pmanent  impairment may be established under other generally 
accepted medical c r i t e r i a  f o r  determining irnpabnent. " Trindad 
v. Abbey FGxl Beef and Booze, supra, a t  1012. 

Again, the Fi r s t  D i s t r i c t  C o u r t  of Appeal i n  DeseretRanches v. Crosby, 

461 So.2d 295 (1st D.C.A. Fla. 1985) stated that when an injury is not cwered by 

the AMA Guides, it is not error  fo r  the D e p u t y  t o  re ly  on medical testimony of 



permanent impairment based upon other generally accepted medical standards. 

Furth-re, in Martin County School Board v. McDaniel, 465 So.2d 1235 

(1st D.C.A. Fla. 1984) (rehearing en banc) (February 27, 1985) , the F i r s t  District 

cmrt of A p p a l  concluded that, 

"A physician's qualified expert  opinion of permnent impairment 
may, in sane circumstances, suffice without reliance on a manual 
or-guide, althuugh application of a prescribed guide remains 
obligatory to the extent feasible." Martin County School Board v. 
McDaniel, supa, a t  1240,1241. 

Furthermore, in situations where there is an occupational disease, another 

statute dealing w i t h  permanent impairment canes into play. Specifically, Florida 

Statute Section 440.151 (3) (1983) provides as follcrws: 

"Except as  hereinafter otherwise provided in this section 
"disablanent" means the event of an employee's beccaning actually 
incapacitated, partially or totally, because of an occupational 
disease, fram performing his mrk in the las t  occupation in which 
injuriously exposed to the hazards of such disease; and "disability" 
means tk state of being so incapacitated." 

The F i r s t  District Court of A p p e a l  in the case of K i n g  Motor v. 

Pollack, 409 So. 2d 160 (1st D.C .A. Fla. 1982) has previously r e c o g n i z z  where 

a Claimant because of an occupational disease has been actually incapacitated f m  
he 

perfolming the las t  occupation in which he was injuriously exposed,/has established 

a mpensable claim basd on loss of wage earning capacity. In the case a t  bar, 

it is respectfully subnitted that tk Claimant does in fact have an occupational 

disease. T k  Fi r s t  District Court of A p p l  so £ o m  that the Claimant's disability 

w a s  due to an occupational disease. Specifically, the F i r s t  District Court of 

@ p a l  in the case a t  bar stated, 

"Although the Deputy Carmissioner did not specFfically find 
that Claimant's disability is due to an occupational disease, 
it clearly is, Sunshine Truck Plaza/Camp O i l  Carrpany v. Tucker, 
395 So.2d 265 (1st D.C.A. Fla. 1981) d a specific finding 
is unnecessary since canpensability ms stipulated. I' ~ a ~ &  
Corporation d Claims Center v. bbrehead, 480 So.2d 235 (1st 
D.C.A. Fla. 1985) a t  236, footnote 2. 

Ideed, t k r e  can be m question ht that the Claimant has an occupational 

disease. Before a Claimant can recover for an 0ccupa.tional disease, the Claimant 

must prove four things, 
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(1) The disease must be actually caused by employment conditions 
that are characteristic of and peculiar t o  a particular 
occupation; 

(2) The disease must be actually contracted during mployment 
in the particular occupation; 

(3) The occupation must present a particular hazard of the 
disease occurring so a s  to distinguish that occupation f r m  
usual occupations, or the incidence of the disease must  be 
substantially higher in the occupation than i n  usual occupations; 

(4) I f  the disease is an ordinary disease of l i f e ,  the incidence 
of a disease must be substantially higher in a particular 
occupation than in the general public, Lake v. Irwin Yacht & 
Marine Corp. , 398 So.2d 902 (1st D.C.A. FL 1981) . 
In the case a t  bar, Claimant's disease of contacted dermatitis was actually 

caused by mplopen t  corditions that rere characteristic of ard peculiar to a 

particular occupation of a machinist (F7-9,89). The disease was actually contracted 

d u r i q  the Claimant's anployment in his particular occupation. H i s  occupation 

clearly presents a particular hazard of the disease in tha t  the Claimant is 

constantly around cutting o i l  ( F 7 ) .  Dr. Lober noted that up to 30% of all patients 

working w i t h  cutting o i l s  can have d-titis f m n  cutting o i l s  (T-83). 

Finally, although tkre is not t e s t h y  a s  t o  whether oontact dermatitis 

is an or- disease of l i f e ,  it is respectfully suhnitted that  the incidence of 

amtac t  dermatitis is clearly substantially higher in the Claimant's occupation than 

i n  the general pblic, i f  30% of all persons working with these cutting o i l s  can 

have dermatitis (F83) . 
F'urthermore, the F i r s t  D i s t r i c t  Court of m a 1  has found tha t  contact 

dermatitis in certain circumstances has constituted an occupational disease, Sunshine 

Truck Plaza/Camp O i l  Ccmpany v. Tucker, 395 So.2d 265 (1st D.C.A. Fla. 1981), Phelps 

v. Gunnite Construction and Rentals, Inc., 279 So. 2d 829 (Fla. 1973). 

Finally, tk ~laimant/~espordent would respectfully suhni t  that the question 

a s  certified by tk Fi r s t  D i s t r i c t  Court of Appeals presupposes the fac t  that the 

Claimant has suffered a disabil i ty due t o  an occupational disease. 

Since tk ClaiTPant has an occupational disease, and since the Claimant was 

precluded f r m  performing his  work a s  a machinist with the  Rnployer herein, which 



is the l a s t  occupation in  vhich the Claimant was injuriously exposed to the cutting 

o i l s  (F12) ,  ard further, since Dr. L a b s  has clearly and uneqyivoally indicated 

that the Claimant is permanently sensitive to these cutting oi ls ,  ard will be 

permanently prohibited frmn doing the type of mrk  w i t h  that  k i d  of o i l  (F92) ,  

it is clear that the Claimant has a pezmanent disability prsuant  to Florida 

Statute Section 440.151 (3) (1983) , K i n g  Motor Ccmpany v. Pollack, 409 So. 2d 160 

(1st D.C.A. Fla. 1982). 

Irdeed, tl-e Employer/Carrier recognizes that  the Claimant has limitations 

and restrictions based upon his injury, a s  was set out in  their Notice of Termination 

of Tanporary Total Disability Benefits (F73) and a s  noted in their Z%m-ded Notice of 

Suspension of Ccnnpensation Benefits f i led June 4,  1984 (F75) . Under both those 

Notices of temination of disability benefits, the QnpLoyer herein recognizes that 

the Claimant was released to return t o  mrk  with restrictions, and in  particular, 

on A p r i l  18, 1984 noted that the Employer had no mrk  available within the Claimant's 

restrictions and the Employer was sending wage loss infomattion (F73) .  

Although Dr. mer did not assign an anatanical percentage of disability, 

this does not preclude an award of wage loss benefits for the Claimant. A Claimant 

need merely shDw the existence of sane pemanent impairment t o  be eligible for wage 

loss benefits, ard it is not necessary that  he show a specific percentage rating 

of permanent impairment, Rich v. Camercial Carrier Carporation, 422 So.2d 1011, 

(1st D.C.A. Fla. 1984), Clay Hyder Trucking v. Persing.er, 416 So.2d 900 (1st D.C.A. 

Fla. 1982), Tallahassee Manorial Regional Medical Center v. Snead, 400 So.2d 1016 

(1st D.C.A. Fla. 1981). This is particularly true in occupational disease situations, 

King mtor Canpany v. Pollack, 409 So.2d 160 (1st D.C.A. Fla. 1982). 

The Claimant further specifically conterds that  the AMA Guides to the 

 valuation of Pennarent linpahent are not applicable to the case a t  bar, As the 

Firs t  D i s t r i c t  Court of -1 noted in the case of OBS Campany, Inc. v. Freeney, 

475 So.2d 947 (1st D.C.A. Fla. 1985), the First  District Court of Appeal stated, 

"Accordingly, altlmugh the Guides do not award the permanent 



impairment to C l a h t '  s skin condition, we affinn and 
agree with the Deputy that, under the particular factual 
circumstances a t  bar, the Guides are not exclusively 
controlling because the Guides do not address Claimant's 
evident emnanic loss, which is the basis of the wage loss 
concept." OBS Canpany, Inc. v. Freeney, supra, a t  950. 

Respondent respectfully sulrnits that the Claimant in OBS Canpy ,  Inc. v. 

Fkeeney, supra, also developed contact dermatitis as a result of exposure to 

w e t  cgnent while mrking for  tk Bnployer. 

The Firs t  District Court of Appeal in  OBS Cchnpany, Ix. v. Freeney, 

supra, relied in  part on the Firs t  District Court of Appeal's decision in  Trindad 

v. Abbey Fbad Beef and Booze, 443 So.2d 1007, (1st D.C.A. Fla. 1983) which dealt 

with an analgaus si-bration (instability of joint ht no loss of range of motion). 

T k  Firs t  District C o u r t  of in the Trindad v. Abbey Road Beef and Booze 

case, supra, also concluded that  the ZWi Guides m e  not exclusively controlling. 

Additionally, as  noted by the F i r s t  District Court of Appeal in bth - OBS 

CQnpany, Inc, v. Fkeeney, 475 So.2d 947 (1st D.C.A. Fla, 1985) arid Trindad v. Abbey 
- 

Road Beef and Booze, 443 So.2d 1007 (1st D.C.A. Fla. 1983), 

"We have the obligation of interpreting a statute in a manner 
consistent with the legislative intent, to the extent it is 
ascertainable and can lawfully be implemented. W e  have the 
further obligation of awlying an interpretation upholding 
the constitutionality of a statute, i f  such an interpretation 
is permissible." OBS CQnpany, Inc. v. F'reeney, supra, a t  950. 

In  the introduction of the AMA Guides to the Evaluation of Permanent 

Impahment, copyright 1984, the Guides appear t o  take into consideration emnanic 

loss to the Claimant. Specifically, the introduction states, 

"This Chapter provides c r i te r ia  for  evaluating the effect 
that  pemment hpi rment  of the skin and its appendages 
has on an individual's abi l i ty  to perfom or  participate 
in the activit ies of daily living, including occupation." 
AMA Guides to the Evaluation of Permanent Impaimnent, 
copyright 1984, a t  page 203 ( W i x  B attached hereto). 

Hwver,  the camnent on example 3 on page 205 contradicts the apparent 

inclusion of "wcupation" as an "activity of daily living. " Specif i d l y ,  the 

F i rs t  D i s t r i c t  C a r t  of Appeal in the case a t  bar recognized this contradiction 



when concluding that  the Second Edition of the AMA Guides still does not cover the 

a type of econmic loss apparent i n  this case. Specifically the Firs t  Distr ict  C0uk-t 

of Appeal i n  the case a t  bar stated, 

"We note that the Second Edition of the AMA Guides to 
the Evaluation of Permanent Impairment, copyright 1984, 
is not discussed i n  OES (3xmany, Inc. v. Freeney, 475 So.2d 

& 

947 (Fla. 1st D.C.A. Fla. 1985), purports t o  &ess the 
evident e c o n d c  loss to th i s  type of Claimant by the inclusion 
of "occupation" any "activi t ies of daily living. " However, 
the camnent on e x q l e  three on page 205 contradicts the 
apparent inclusion of "occupationt' as  an "activity of daily 
living." In view of t h i s  ambiguity, w conclude that  the 
Second Edition of the Guides still  does not cover the type of 
econcanic loss apparent in t h i s  case.'' 

It should also be noted that Florida Statute Section 440.02 (9) (1983) which 

defines disability, states as  follms:  

"Disability means incapacity because of the injury to earn 
i n  the same or any other employment, the wages ~ i c h  the 
employee was receiving a t  the time of the injury." 

In the case a t  bar, it is obvious that the Claimant is unable to earn i n  

@ the s- employment wages hi& he was receiving a t  the time of the injury. F'urther- 

mre, as  noted previously, this has also been recognized by the Btployer i n  thei r  

Notice of Termination of Canpensation Benefits (F73,75) . Furthermore, there is no 

evidence whatsoever i n  the record to show that the Claimant is capable of earning an 

equal wage t o  what k was earning a t  the time of his injury i n  other employment 

without £urther training. The ClaFmant's average weekly wage for the Rnployer herein 

w a s  $488.87 per mek (F38) . 
Therefore, since Florida Statute Section 440.151(3) (1983) specifically deals 

with an occupational disease, and specifically indicates that d i s a b l m t m e a n s  

a Claimant beaming actually incapacitated, part ial ly or total ly,  because of an 

occupational disease, f m  performing his  mrk in  the l a s t  occupation i n  which 

injuriausly exposed to the hazards of such disease, it is clear that the legislature 

intends pemanent impaimnt based on an occupational disease to be based on ecmanic 

loss as  a result  of the injury. This is also supprted by the general definition of 

"disability" as  set forth i n  Florida Statute Section 440.02(9) (1983). Since the 



applicable section of the AMA Guides does not take into consideration the 

a Claimant's evident econamic loss  as  a result of the Claimant's injury, the AMA Guides 

Are clearly not appliciable t o  the case a t  bar. 

T k  Claimant would respectfully suhnit that wen i f  t h i s  Honorable Court 

fee ls  that the AMA Guides are applicable to the case a t  bar, it is respectfully 

suhnitted that there is nevertheless, c m p t e n t  substantial evidence upon which to 

support a finding that the Claimant has sustained a permanent physical impairment. 

Page 205 of the AMA Guides to the Evaluation of Permanent Impairment, which is 

attached as l%ppendix B herein, indicates that a Class I impairment constitutes 

a pemanent impairment of 0-5%. A patient belongs in Class I when, 

(a) Signs o r  symptams of skin disorder are present; 

(b) With treatment, there is no limitation o r  minimal limitation, 
in the performance of the ac t iv i t i e s  of daily living, although 
exposure to certain physical o r  chemical agents might increase 
limitation t a p r a r i l y .  

Since the Guide provides a 0-5% impairment, it is apparent tha t  there is 

m e  discretion in the treating physician. D r .  Lnber clearly indicates that the 

Claimant's condition is a permanent condition and it prohibits h i m  f m  doing the 

type of m r k  that k does with tha t  kind of o i l  (T-92). Since the Claimant is 

prohibited f m  doing his former type of mrk  because of his reaction to this o i l ,  

the Claimant clearly has a wage loss because of his injury and his condition. 

Since the AMA Guides provide for  a 0-5% impinnent, since the Claimant clearly has 

a permanent condition, and since Florida Statute Section 440.151(3) (1983) provides 

that  a claimant has a d i s a b l m n t  under these circumstances, (see also  King Motor 

Capany v. Pollack, 409 S0.2d 160 (1st D.C.A. Fla. 1982), there is clearly ccanpetent 

substantial evidence to support Deputy CcPrmissioner Wieland's finding that the 

Claimant has sustained a permanent d isabi l i ty  a s  a resul t  of his  accident on 

October 30, 1981. 

Petitioner 's argue in their Brief that the AMA Guides do cover the injury 

or condition involved. T k y  further argue, that example 3 a t  page 205 of the 

Guides specifically provide for  a 0% permanent impairment (page 9, 10, Initial 



Brief of Petitioners). It is xespectfulLy sub i t t ed  by Respondent herein, that  

a the AMA Guides do not cover the injury or conditim here involved, because the 

AMA Guides do not deal with the effect that the Claimant's injury has on his 

occupation, and therefore, does not address the Claimant's evidence econmic loss, 

Dayron Corporation and C l a i m s  Center v. mrehead, 480 %.2d 235 (1st D.C.A. Fla. 

19851, OBS Carrpany, Inc. v. Freeney, 475 %.2d 947 (1st D.C.A. Fla. 1985). In 

fact  as noted previously, the aMa Guides conflict with themselves, in that the 

intmduction to the portion of the AMA Guides dealing w i t h  skin indicates that 

the Guides w i l l  consider the effect of the Clairrant's injury on his occupation 

(page 203 of the Guides attached hereto a s  m n d i x  B) yet example 3 a s  cited by 

Petitioners in their In i t ia l  Brief does not take into consideration the effects 

of the mrker ' s contact dermatitis on his ~~rrployment in arriving a t  a pemanent 

impairmnt rating. It should be noted, h m e r  , that  in the ccarment, the AMA 

Guides does recognize that even under example 3 the mrker may be disabled under 

 sat^ state mrkers' canpensation statutes. The Respondent specifically suhnits 

that Florida Statute Bection 440.151(3)(1983) which defines disability in a situation 

of an occupational disease where that occupational disease prevents the Claimant £ran 

performing his mrk  i n  the l a s t  occupation in which injuriously exposed to the 

hazards of such disease, is such a statute which does prescribe that the Claimant 

is in fact disabled under the circumstances in  the case a t  bar. Therefore, even 

the AMA Guides recognize that a Claimant under the circumstances set  forth in 

exmple 3 can be disabled under certain workers' ccanpensation statutes. 

F'urthennore, as  Respondent previously noted, the AMa a i d e s  provide for 

an impairment rating of 0-5% when the Claimant's injury to his skin f a l l s  within 

Class I. As noted previously, t h i s  gives sorne discretion t o  the treating physician, 

and Dr .  Lober in t k  case a t  bar clearly indicated that  the Claimant's condition is 

a permanent condition. Therefore, Claimant/&spondent respectfully subnits that 

the a i d e s  do not cover the Claimant's situation because they do not W e  into 

consideration the effect of the Claimant's injury on his occupation, but even i f  



it does deal w i t h  the Claimant's situation, the Guides are not inconsistent with 

a a finding of a pmanent impaFrment based on the comnent under example 3 in the 

Guides, and based on the fact that a Class I impairment is 0-5% (page 205d the 

FMA Guides attached as Exhibit B herein) . 
Petitioners then argue in their Initial  Brief that the occupational disease 

section of the Act is not applicable because the parties stipulated that the 

Claimant sustained an accident arising out of and in the course of his mployment, 

ht the Rqloyer/Carrier did not stipulate that the Claimant sustained an occupational 

disease (page 12, Initial  Brief of Appellants). Tky argue that the issue of 

occupational disease was raised for the f i r s t  time in the A n s e r  Brief of the 

Appellee. 

It is respectfully suhnitted that when the Rqloyer/Carrier stipulated 

that the Claimant had, in fact, sustained an accident arising out of and in the 

m s e  and scope of his qloyment with the Bnployer k re in  on August 30, 1983, 

they sinply eliminated the issue of ampensability as one of the issues which 

muld be presented to the Deputy Carmissioner. It does not alter the fact that the 

Claimant has, in fact, had an occupational disease. Therefore, it does not eliminate 

or preclude consideration of Florida Statute Section 440.151(3)(1983) in determining 

w h e w  or not the Claimant has in fact sustained a pmanent physical impairment 

entitling him to wage loss benefits. 

Petitioners then argue that the record is devoid of any indication that 

the Claimant has satisfied the requirements for occupational disease (page 12, 

Initial  Brief of petitioners). It is respectfully suhitted as argued hereinabove, 

that tk ~lahnt/I&spandent has clearly sustained an occupational disease in 

the case a t  bar. This was also found to be the case by the F i r s t  D i s t r i c t  Court 

of Appeal in the case a t  bar, Dayron Corporation and Claims Center v. bbrehead, 

, 480 So.2d 235 (1st D.C.A. Fla. 19851, footnote 2 a t  236. 

a 



CONCLUSION 

It is respectfully sulsnitted that the N4A Guides to the Evaluation of 

Pemanent rmpaimpm do not apply in the case a t  bar and do not preclude the 

pnmnent impaimmt rating. 

The Guides to the Evaluation of Pemmnent Impairment are not applicable to 

the case a t  bar, because they do not take into consideration the effects of the 

Claimant's injury on his occupation. Furthermore, the Guides are inconsistent in 

this matter in that the introduction to  the Guides indicate that the effects of 

the Claimant's injury on his occupation w i l l  be considered in the Guides, but the 

examples given later in the Guides do not take into consideration the effects of 

the Claimant's injury on his occupation. 

Furthermore, Florida Statute Section 440.151(3) (1983) which specifically 

deals with occupational diseases, specifically finds that the Claimant has a 

permanent impairment when the Claimant becvmes incapacitated, partially or totally, 

a because of an occupational disease, fran performing his mrk in the last occupation 

in which injuriously w s e d  to the hazards of the disease. In the case a t  bar, 

the Claimant had his position terminated with the Enployer herein because of the 

Claimant's reaction to  oi l ,  and the Claimant can not retum to his last  occupation 

because any further contact with the o i l  will cause another outhreak of the contact 

-titis. The Ehiployer, as set forth in their Notice of Termination of Canpensation 

Benefits, also recognizes that the Claimant was released with restrictions and a t  

on time, the Employer did not have any mrk for the Claimant within those restrictions. 

Finally, wen if the Guides are applicable, they do not preclude a finding 

of pmnanent impairment in the case a t  bar. 

Wkrefore, it is respectfully requested that this Honorable C m r t  affirm the 

Opinion of the F i r s t  District Court of *peal in the case a t  bar on DecePnber 30, 

1985 and affirm Deputy Canmissioner Wieland's Order of January 7, 1985. 
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