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OVERTON, J . 
This appeal from In the Interest of R.W., 481 So. 2d 548 

(Fla. 5th DCA 1986), concerns the constitutionality of section 

39.41 (1) (f) l.d, Florida Statutes (1983) , which permits the 

permanent severance of a parent's rights to his or her children 

based solely on the parent's failure to substantially comply with 

a performance agreement prepared by Department of Health and 

Rehabilitative Services personnel. The Fifth District Court of 
* 

Appeal found the statute unconstitutional. We affirm. 

Appellee, the mother of six children, appeared in circuit 

court in June, 1983, and entered into an oral stipulation 

consenting to an adjudication of dependency. As a result of that 

action, the children were placed in the temporary custody of the 

Department of Health and Rehabilitative Services. Subsequently, 

* 
We have jurisdiction. Art. V, § 3 (b) (1) , Fla. Const. 



a b 
a performance agreement, prepared by the Department of Health and 

Rehabilitative Services, was executed by all parties. Eight 

months after the entry of the performance agreement, the 

Department filed a petition for termination of parental rights 

and permanent commitment for adoption, alleging that the mother 

failed to comply substantially with the performance agreement. 

The Department also alleged that the mother had abandoned her 

children. After a hearing, the circuit court entered a final 

order terminating the mother's parental rights and committing the 

children to the care, custody, and control of the Department of 

Health and Rehabilitative Services. The termination was based 

solely on the mother's failure to substantially comply with the 

terms of the performance agreement. 

The Fifth District Court of Appeal determined that section 

39.41 (1) (f) l.d, Florida Statutes (1983), "is fundamentally 

defective and unjust insofar as it permits the severance of a 

parent's rights solely because of that parent's failure to 

substantially comply with a performance agreement drafted by an 

H.R.S. worker, and could be reviewed on that basis alone." 481 

So. 2d at 549. The district court further stated: "The statute 

sets forth no standards or guidelines for performance agreements; 

it leaves the substance of such agreements entirely to the whims 

and caprices of the individual social worker who drafts them." 

Id. The district court concluded: 

It is one thing to base severance on abuse, 
neglect or abandonment; it is quite another 
to base it solely on breach of a 
performance agreement, which is the factual 
situation in the instant case. Only by 
clear and convincing evidence of neglect, 
abuse or abandonment by the natural parent 
can the parental relationship be validly 
severed by the state. 

Id. (footnote omitted; citations omitted). - 
The statute in issue, section 39.41 (1) (f) l.d, Florida 

Statutes (19831, provides: 

(1) When any child is adjudicated by a court to 
be dependent, the court having jurisdiction of the 
child shall have the power, by order, to: 

. . . .  



( f ) l .  Permanently commit t h e  c h i l d  t o  t h e  
department o r  a  l icensed ch i ld -p l ac ing  agency w i l l i n g  
t o  r e c e i v e  t h e  c h i l d  f o r  subsequent adopt ion i f  t h e  
c o u r t  f i n d s  t h a t  it i s  man i f e s t l y  i n  t h e  b e s t  
i n t e r e s t s  of t h e  c h i l d  t o  do so ,  and: 

. . . . 
d. I f  t h e  p a r e n t  o r  p a r e n t s  have f a i l e d ,  upon 

e x p i r a t i o n  of a  performance agreement e n t e r e d  i n t o  
under s. 409.168, t o  comply s u b s t a n t i a l l y  wi th  such 
agreement. I f  t h e  c o u r t  f i n d s  t h a t  t h e  f a i l u r e  t o  
comply wi th  t h e  performance agreement i s  t h e  r e s u l t  
of cond i t i ons  beyond t h e  c o n t r o l  of t h e  p a r e n t  o r  
p a r e n t s ,  such f a i l u r e  s h a l l  n o t  be used a s  grounds 
f o r  permanent commitment. 

A t  t h e  o u t s e t ,  it i s  impor tan t  t o  recognize  t h a t  we a r e  

n o t  d e a l i n g  wi th  temporary c h i l d  custody.  We a r e  d e a l i n g  with  

t h e  s t a t e ' s  a u t h o r i t y  t o  permanently t e rmina t e  t h e  pa ren t - ch i ld  

r e l a t i o n s h i p  by p l ac ing  t h e  c h i l d  o r  c h i l d r e n  f o r  permanent 

adopt ion.  The Department contends t h a t  t h i s  s t a t u t e  permi t s  t h e  

s t a t e  t o  permanently t e rmina t e  t h e  pa ren t - ch i ld  r e l a t i o n s h i p  

based s o l e l y  on t h e  v i o l a t i o n  of a  performance agreement. 

Add i t i ona l ly ,  t h e  Department a rgues  t h a t  t h i s  i s  e s p e c i a l l y  t r u e  

a f t e r  a  c h i l d  has  been dec l a red  dependent. We d i s a g r e e .  The 

p r i o r  dependency f i n d i n g  was n o t  an i s s u e  i n  t h i s  t e rmina t ion  

proceeding,  and t h e r e  was no f i n d i n g  of abandonment even though 

t h a t  con ten t ion  was a l l e g e d  i n  t h e  o r i g i n a l  p e t i t i o n .  

The s t a t e  must recognize  t h a t  t h e  temporary t e rmina t ion  of 

p a r e n t a l  r i g h t s ,  which may occur  upon a  de te rmina t ion  of 

dependency, and t h e  permanent t e rmina t ion  of t h e  pa ren t - ch i ld  

r e l a t i o n s h i p  a r e  two d i s t i n c t  proceedings .  The United S t a t e s  

Supreme Court  has  c l e a r l y  e s t a b l i s h e d  t h e  pa ren t - ch i ld  

r e l a t i o n s h i p  a s  a  c o n s t i t u t i o n a l l y  p r o t e c t e d  l i b e r t y  i n t e r e s t .  

B e l l o t t i  v .  Ba i rd ,  443 U.S. 622 (1979);  Moore v.  Eas t  Cleveland,  

431 U.S. 4 9 4  (1977) ; Stan ley  v. I l l i n o i s ,  405 U.S. 645 (1972);  

May v. Anderson, 345 U.S. 528 (1953);  P i e r c e  v. Soc ie ty  of 

S i s t e r s ,  268 U.S. 510 (1925);  Meyer v. Nebraska, 262 U.S. 390 

(1923) .  I n  i t s  d e c i s i o n  i n  Santosky v. Kramer, 455 U.S. 745 

(1982) ,  t h e  United S t a t e s  Supreme Court  s t a t e d :  

The fundamental l i b e r t y  i n t e r e s t  of n a t u r a l  
p a r e n t s  i n  t h e  c a r e ,  custody,  and 
management of t h e i r  c h i l d  does n o t  
evapora te  simply because they have n o t  been 
model p a r e n t s  o r  have l o s t  temporary 
custody of t h e i r  c h i l d  t o  t h e  S t a t e .  Even 
when blood r e l a t i o n s h i p s  a r e  s t r a i n e d ,  



p a r e n t s  r e t a i n  a  v i t a l  i n t e r e s t  i n  
p revent ing  t h e  i r r e t r i e v a b l e  d e s t r u c t i o n  of 
t h e i r  family  l i f e .  I f  any th ing ,  persons  
faced wi th  fo rced  d i s s o l u t i o n  of t h e i r  
p a r e n t a l  r i g h t s  have a  more c r i t i c a l  need 
f o r  p rocedura l  p r o t e c t i o n s  than  do those  
r e s i s t i n g  s t a t e  i n t e r v e n t i o n  i n t o  ongoing 
family  a f f a i r s .  When t h e  s t a t e  moves t o  
des t roy  weakened f a m i l i a l  bonds, it must 
p rov ide  t h e  p a r e n t s  w i th  fundamentally f a i r  
procedures .  

Id .  a t  753-54. - 
D i s t r i c t  c o u r t s  of t h i s  s t a t e  have exp res s ly  r e q u i r e d  a 

showing of  abandonment, abuse,  o r  n e g l e c t ,  by c l e a r  and 

convincing evidence,  b e f o r e  p a r e n t a l  r i g h t s  can be permanently 

te rmina ted .  I n  I n t e r e s t  of A .B . ,  4 4 4  So. 2d 981 (F l a .  1st DCA 

1983) ;  Car lson v.  Department of Heal th  and R e h a b i l i t a t i v e  

S e r v i c e s ,  378 So. 2d 868 ( F l a .  2d DCA 1979) .  This  Court  has 

recognized t h a t  t h e  p r o t e c t i o n  of t h e  pa ren t - ch i ld  r e l a t i o n s h i p  

i s  so  s i g n i f i c a n t  t h a t  a  permanent t e rmina t ion  proceeding i s  

p r e s e n t l y  t h e  only  c i v i l  proceeding where i n d i g e n t  p a r e n t s  a r e  

e n t i t l e d  t o  counsel .  I n  I n t e r e s t  of D .B . ,  385 So. 2d 83 (F l a .  

1980) .  

We agree  w i th  t h e  d i s t r i c t  c o u r t  t h a t  t h e  p r e s e n t  s t a t u t e  

s e t s  no r e a l  s t anda rds  o r  g u i d e l i n e s  f o r  t h e s e  performance 

agreements and they a r e  l e f t ,  t o  a  l a r g e  e x t e n t ,  t o  t h e  

d i s c r e t i o n  of t h e  s o c i a l  worker who d r a f t s  them. We r e a l i z e  t h a t  

s o c i a l  workers need broad d i s c r e t i o n a r y  a u t h o r i t y .  We a l s o  

recognize  t h a t  performance agreements a r e  an impor tan t  means of 

address ing  family  problems, and t h e  v i o l a t i o n  of t h e i r  terms can 

be a  p roper  b a s i s  f o r  t emporar i ly  t e rmina t ing  p a r e n t a l  custody.  

F a i l u r e  t o  comply wi th  a  performance agreement ' s  p r o v i s i o n s ,  

however, cannot  be t h e  s o l e  b a s i s  f o r  permanently t e rmina t ing  a  

p a r e n t ' s  fundamental r i g h t  t o  t h e  custody of h i s  o r  h e r  c h i l d  o r  

c h i l d r e n .  We conclude and hold t h a t ,  be fo re  p a r e n t a l  r i g h t s  can 

be permanently te rmina ted ,  t h e  s t a t e  must show abandonment, 

abuse,  o r  n e g l e c t  by c l e a r  and convincing evidence.  

Accordingly,  we a f f i r m  t h e  op in ion  of t h e  d i s t r i c t  c o u r t  

of appea l .  

I t  i s  s o  ordered.  

McDONALD, C . J . ,  and ADKINS, BOYD, EHRLICH, SHAW and BARKETT, JJ.,  
Concur 

NOT F I N A L  UNTIL TIME EXPIRES TO F I L E  REHEARING MOTION AND, I F  
FILED,  DETERMINED. -4- 
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