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PRELIMINARY STATEMENT 

CP,EED MARTIN VANOVER w i l l  be  r e f e r r e d  t o  a s  t h e  

11 P e t i t i o n e r "  i n  t h i s  b r i e f  and t h e  . STATE OF FLORIDA w i l l  be 

r e f e r r e d  t o  a s  t h e  "Respondent". The r e c o r d  on a p p e a l  w e l l  he 

r e f e r e n c e d  by t h e  symbol "R." fo l lowed by t h e  a p p r o p r i a t e  page 

number. Your unders igned  would t a k e  t h i s  o p p o r t u n i t y  t o  sh.ow 

h i s  a p p r e c i a t i o n  t o  James A. Young, A s s i s t a n t  A t t o r n e y  Genera l  

who has  p u b l i s h e d  a p a r a l l e l  argument i n  C o r t e z  v. S t a t e ,  ( F l a .  

2d DCA Case No. 86-749) (pending) .  

STATEMENT OF THE CASE AND FACTS 

Respondent a c c e p t s  P e t i t i o n e r ' s  S ta tement  o f  t h e  Case and 

F a c t s  w i t h  e x c e p t i o n s  and a d d i t i o n s  as o u t l i n e d  i n  t h e  argument 

p o r t i o n  o f  t h i s  b r i e f .  



SUMMARY OF THE ARGUMENT 

The sen tenc ing  gu ide l ines  have t h e  p ropens i ty  t o  produce 

t r i a l  judges o f  a machine (computer) r a t h e r  than judges who 

ought t o  always have e q u i t y  be fo re  t h e i r  eyes i n  sen tenc ing  

cons ide ra t ions .  Sentencing remains a mat te r  t o  he determined on 

law and j u s t i c e .  

If a  crime may be e s t a b l i s h e d  without  proof o f  i n j u r y ,  then  

v i c t i m  i n j u r y  i s  not  a  necessary  element o f  t h e  o f f ense .  For 

example, aggravated h a t t e r y  i s  a  crime where v i c t i m  i n j u r y  i s  

n o t  a  n e c e s s a r i l y  included element o f  t h e  o f f ense .  Why? 

Because t h e  crime of aggravated b a t t e r y  i s  e s t a b l i s h e d  by t h e  

evidence t h a t  t h e  defendant i n t e n t i o n a l l y  touched t h e  v i c t i m  

a g a i n s t  h i s  w i l l  by use  o f  a  deadly weapon. This i s  

i r r e s p e c t i v e  of  whether i n j u r y  t o  t h e  v i c t im  ensued. Thus, it 

i s  permiss ib le  f o r  t r i a l  judges t o  use  v i c t i m  i n j u r y  a s  a  reason 

t o  depa r t  from t h e  sentencing g u i d e l i n e s .  



ISSUE 

WHETHER THE SECOND DISTRICT ERRED AS A 
MATTER OF LAW I N  AFFIRMING THF DEPARTURE 
FROM GUIDELINES AS V I C T I M  I N J U R Y  IS NOT A 
NECESSARY ELEMENT OF THE OFFENSE (Aggravated 
Ra t t e ry )  . 

ARGUMENT 

There e x i s t s  a  f r u s t r a t i o n  i n  t h e  s t a t e  t r i a l  c o u r t s  and 

s t a t e  a p p e l l a t e  c o u r t s  focusing on v i c t i m  i n j u r y .  Are t h e  t r i a l  

c o u r t s  t o  ignore  v i c i tm  i n j u r y ?  To do s o  i n v i t e s  judex - e x  

machina r a t h e r  than  judex a n t e  ocu los  aequi ta tem s e p t e r  habere  

debe t .  I n  o t h e r  words, under sen tenc ing  g u i d e l i n e s ,  a r e  judges 

computers r a t h e r  than th ink ing  human be ings .  

I n  l i g h t  of  Hendrix v.  S t a t e ,  475 So.2d 1218 (Fla .  19851, 

a t h i s  Court may ask how t h e  Second D i s t r i c t  op in ion  can be 

a f f i rmed.  C l e a r l y ,  i n  Hendrix, t h i s  Court ho lds :  " [ f ] a c t o r s  

a l r eady  taken i n t o  account i n  c a l c u l a t i n g  t h e  g u i d e l i n e s  s c o r e  

can never support  depar ture . "  

P r i o r  t o  t h e  Second D i s t r i c t ' s  op in ion  Vanover v.  S t a t e ,  

481 So.2d 31  l la. 2d DCA 1985),  t h e  Second D i s t r i c t  s a t  en  

banc i n  Parker  v.  S t a t e  478 So.2d 823 (Fla .  2d DCA 1985) a s  

Modified on Denial  of  R.ehearing en banc November 20, 1985. 

There, t h e  Second D i s t r i c t  r e l i e d  on t h i s  Cour t ' s  holding i n  

Hendrix observing:  "When v i c t im  i n j u r y  i s  not  an element of  a  

crime a t  conv ic t ion ,  it may be used a s  a  reason t o  depar t  from 

t h e  gu ide l ines . "  I d . ,  a t  825. The en banc Pa rke r  panel  



reasoned t h a t  phys i ca l  con tac t  o r  v i c t i m  i n j u r y  may accompany o r  

be i n c i d e n t a l  t o  f o r c e  o r  v i o l e n c e ,  bu t  n e i t h e r  is  n e c e s s a r i l y  a  

p a r t  o f  t h e  proof o f  fo rce  of  v io l ence .  Thus, sub s i l e n c i o ,  t h e  

Vanover panel  reasoned t h a t  t h e  crime o f  aggravated b a t t e r y  i s  

an o f f ense  which a l t e r n a t i v e l y  focuses  on phys i ca l  c o n t a c t .  Too 

o f t e n  when one t h i n k s  o f  aggravated b a t t e r y  t h e r e  i s  a  

p ropens i ty  t o  confuse it with mayhem.l/ Such i s  not  t h e  crime 

of aggravated b a t t e r y .  What i f  t h e r e  i s  a  phys ica l  touching o f  

t h e  v i c t i m  wi th  a  deadly weapon such a s  a  k n i f e  o r  gun? Does 

not  t h e  crime of  aggravated b a t t e r y  e x i s t .  Once t h e  crime i s  

e s t a b l i s h e d  by t h e  phys i ca l  c o n t a c t ,  then v i c t i m  i n j u r y  i s  a  

proper reason t o  d e p a r t .  The S t a t e  i n  an aggravated b a t t e r y  i s  

no t  put  t o  t h e  burden of  proving i n j u r y .  I n  f a c t ,  v i c t i m  i n j u r y  

i s  never an element o f  F l o r i d a  crimes u n l e s s  homicide i s  t h e  

crime; and,  t h i s  i s  taken i n t o  cons ide ra t ion  on t h e  s co re shee t .  

P a r a l l e l  reasoning i s  s e t  f o r t h  by Judge Lehan i n  h i s  

s p e c i a l l y  concurr ing opinion publ ished i n  Middleton v .  S t a t e  , 
489 So.2d 201 (F l a .  2d DCA 1986) [west Reserved C i t a t i o n ] ,  1 1  

F.L.W. 1249. Judge 1,ehan recognizes  t h e r e  has developed a  

marked l ack  of  cons i s tency  among t h e  d i s t r i c t  c o u r t s  o f  appeal. 

i n  dec id ing  gu ide l ines  depa r tu re  c a s e s ,  wi th  d i f f e r i n g  r e s u l t s  

'11 Black ' s Law Dic t ionary  defrines "mayhem" a s  : "Unlawfully and 
v i o l e n t l y  depr iv ing  another  o f  t h e  use  o f  such of  h i s  members a s  
may render  him the  l e s s  a b l e  i n  f i g h t i n g ,  e i t h e r  t o  defend 
h imse l f ,  o r  t o  annoy h i s  adversary."  C l a s s i c  examples o f  mayhem 
a r e  c u t t i n g  a  tongue; p u t t i n g  ou t  an eye; s l i t i n g  the  nose,  e a r ,  
o r  l i p .  



a s  t o  a  p a r t i c u l a r  i s sue  being supportable under d i f f e r i n g  views 

a of t h a t  philosophy. Judge Lehan then goes on t o  analyze t h e  

11 need f o r  pro tec t ion  of society" a s  a  b a s i s  fo r  departure  from 

t h e  guide l ines  i n  l i g h t  of Hendrix; wherei.n, it i s  held t h a t  a  

departure  may not be based upon a  defendant 's  p r i o r  record which 

had already been factored i n t o  the  presumptive guide l ines  

sentence.  Judge Lehan then goes forward t o  publ ish t h e  

arguments holding otherwise.  I n  r e so lu t ion  o f  the  tens ion  

between these  p o s i t i o n s ,  Judge Lehan then poin ts  out t h a t  

5775.084, Flor ida S ta tu tes  i s  a  l eg i s l a t i -ve  exception t o  a  

guide l ines  goal of promoting uniformity of sentencing for  l i k e  

crimes committed under 1ik.e circumstances. 

Again, the  S t a t e  would point  out t h a t  i n  Parker v. S t a t e ,  

478 So.2d 823 (Fla.  2d DCA 1985), t h e  Second D i s t r i c t  held t h a t  

where v ic t im in ju ry  was not a  necessa r i ly  included element of 

the  of fense ,  it should not be scored,  but under Hendrix, it was 

a  v a l i d  reason f o r  departure .  The case a t  bar involves two 

aggravated b a t t e r y  charges. Victim in ju ry  was scored a t  b a r ;  

however, Parker suggests i t  should not have been as  i n j u r y  i s  

not a  necessa r i ly  included element of aggravated b a t t e r y  under 

$ $784.03, 784.045. A 1  though in ju ry  i s  usual ly  involved i n  such 

cases ,  these  crimes may be es tab l i shed  without proof of i n j u r y ;  

e .g . ,  by proof t h a t  the  defendant i n t e n t i o n a l l y  touched the  

v ic t im agains t  h i s  w i l l  by use of a  deadly weapon, i r r e s p e c t i v e  

of r e s u l t a n t  i n j u r y  or  lack thereof .  However, under e i t h e r  

Parker o r  Vanover ( the  case a t  b a r ) ,  it i s  permissible  t o  use 

vict im i n j u r y  as  a  reason t o  depar t ,  where i t  i s  not a  necessary 

element of the of fense .  



CONCLUSION 

Whereby, based on t h e  foregoing r ea sons ,  argument and 

a u t h o r i t y ,  t h e  S t a t e  would pray t h a t  t h i s  Court render  an 

opinion adopt ing t h e  views o f  t h e  Second D i s t r i c t  t h a t  it i s  

pe rmis s ib l e  t o  use  v i c t im  i n j u r y  a s  a  reason t o  depa r t  from t h e  

g u i d e l i n e s  where v i c t im  i n j u r y  i s  not  a  necessary  element of  t h e  

o f f ense .  
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