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I N  THE SUPREME COURT OF FLORIDA 

J O H N  ANTHONY CASTEEL, : 

P e t i t i o n e r  , 

VS. CASE NO. 68,260 

STATE OF FLORIDA, 

Respondent. 

BRIEF OF PETITIONER ON THE MERITS 

I PRELIMINARY STATEMENT 

P e t i t i o n e r  was t h e  defendant  i n  t h e  t r i a l  c o u r t ,  and 

t h e  a p p e l l a n t  i n  t h e  lower t r i b u n a l .  The p a r t i e s  w i l l  be 

r e f e r r e d  t o  a s  t hey  appear be fo re  t h i s  Court .  A two volume 

record  on appeal  w i l l  be r e f e r r e d  t o  "R" followed by appro- 

p r i a t e  page number i n  p a r e n t h e s i s .  An e i g h t  volume t r a n s c r i p t  

w i l l  be r e f e r r e d  t o  a s  "TI' . Attached h e r e t o  a s  Appendix A 

i s  a copy of t h e  lower t r i b u n a l ' s  opinion.  Appendix B 

c o n t a i n s  a l i s t  of r e c e n t  D i s t r i c t  Court  of Appeal c a s e s  i n  

which t h e  sen tence  was r eve r sed .  Appendix C c o n t a i n s  a l i s t  

of  r e c e n t  D i s t r i c t  Court of Appeal c a s e s  i n  which t h e  sen tence  

was a f f i rmed.  



I1 STATEMENT OF THE CASE AND FACTS 

By information filed December 14, 1983, petitioner was 

charged with sexual battery with the use of a deadly weapon, 

and burglary of a dwelling with an assault and with a deadly 

weapon (R-6-7). The cause proceeded to jury trial on 

September 17-21, 1984, and at the conclusion of petitioner 

was found guilty as charged on both counts (R-49-50). A 

summary of the facts appears in the District Court's opinion: 

Evidence presented at trial established 
the following: defendant attended a poker 
game at which he consumed about 15 beers 
and smoked two marijuana joints, after 
smoking four joints that afternoon. 
Defendant knocked on victim's door shortly 
after 10:OO p.m. to ask if she was attend- 
ing the party. She said "no" and locked 
the door. She dozed off but awoke to a 
knock at the door. As she opened the 
door, defendant struck her in the face, 
breaking her jaw, displayed a knife, and 
ordered her to have oral sex with him. 
He then cut her blouse with the knife, 
forced her to undress and had vaginal sex 
with her. Victim's 15-year-old son was 
awakened by a scream, observed defendant 
on top of victim, and heard defendant's 
demands on the victim. The son called 
the police and waited in the bedroom. 
Officers responded to the scene, heard 
a cry for help, entered the victim's 
apartment, removed defendant from on 
top of the victim, and handcuffed him. 
The knife was found under a pillow. 
Defendant stated to arresting officers 
that the victim invited him to engage 
in sexual intercourse, and the knife 
belonged to the victim. He later made 
a similar statement to another detective. 

(Appendix A at 4, footnote 3). 

On October 5, 1984, petitioner was adjudicated guilty 

of both crimes and sentenced 30 years in state prison on 



each count to run concurrently, which were in excess of the 

17-22 range recommended by the sentencing guidelines (R-66-74; 

T-957-91). On appeal, petitioner argued two trial errors and 

one sentencing error. The trial errors were not addressed 

by the lower tribunal. Petitioner attacked the five reasons 

for departure given by the sentencing judge: 

1. The offenses for which the Defendant 
was sentenced involved the use by him of 
a dangerous weapon, to wit: a knife. 

2. The offenses for which the Defendant 
was sentenced were committed in a calcu- 
lated manner without pretense of moral 
or legal justification. 

3. The Defendant's prior history of 
criminal activity and behavior establishes 
a pattern of conduct that renders him a 
continuing and serious threat to the 
community. 

4. The offense of Sexual Battery for 
which the Defendant was sentenced was 
committed in the view of the victim's 
son, who was 15 years of age at the 
time of the offense, and even though 
the Defendant might not have been aware 
of the boy's presence, the Defendant's 
offense will have a lastinq traumatic 
effect on the boy as well as the victim. 

5. The Defendant shows little or no 
remorse for having committed the offenses 
for which he was sentenced. At the trial 
he testified that he was intoxicated and 
did not remember what happened. Such 
testimony is contrary to that of the 
victim and the testimony of the police 
officers with respect to Defendant's 
statements at the scene of the crime. 

(Appendix A at 2) . 
The First District found reasons #I, #2, #4 to be 

valid. The court strucks reasons #3 and #5 ,  but nevertheless 



affirmed (Appendix A at 2-3). The First District also certi- 

fied the following question to this Court: 

When an appellate court finds that a 
sentencing court relied on both valid 
and invalid reasons for departure, what 
factors should the court weigh in deter- 
mining whether it is convinced beyond a 
reasonable doubt that the absence of the 
invalid reason or reasons would not have 
affected the trial court's exercise of 
its discretion in departing from the 
guidelines. 

(Appendix A at 3). 

Judge Zehmer wrote a se~arate opinion, dissenting from the 

affirmance, but concurring and certifying the question 

(Appendix A at 5-6) . 
On January 30, 1986, a timely notice of discretionary 

review was filed. 



I11 SUMMARY OF ARGUMENT 

Petitioner will argue in this brief that the 

district courts of appeal are confused as to what the proper 

remedy should be when some reasons for departure are sus- 

tained, and some are struck. In light of that confusion, 

petitioner asserts that this Court should adopt a per se 

rule of reversal anytime an appellate court finds one or 

more reasons for departure to be invalid. In the alternative, 

petitioner asserts that this Court must further refine the 

test for reversal, and stress that in only rare cases should 

the sentence be affirmed. 

In Issue 11, petitioner will argue that the three 

reasons for departure, which were approved by the lower 

tribunal, should be declared invalid. Petitioner should 

receive a guideline sentence on both convictions. 



IV ARGUMENT 

ISSUE I 

THIS COURT SHOULD ADOPT A PER SE RULE 
OF REVERSAL ANYTIME THE APPELLATE 
COURT FINDS ONE OR MORE REASONS FOR 
DEPARTURE TO BE INVALID, REGARDLESS 
OF THE PRESENCE OF A VALID REASON, OR, 
IN THE ALTERNATIVE REAFFIRM THE VIEW 
THAT THE STATE MUST PROVE A REASONABLE 
DOUBT THAT THE INVALID REASONS DO NOT 
AFFECT THE DEPARTURE SENTENCE. 

In Albritton v. State, 476 So.2d 158 (Fla. 19851, 

this Court was faced with the task of instructing the 

District Courts as to their role in reviewing departure 

sentences when they found some reasons for departure should 

be valid and some to be invalid. Three alternatives were 

available: 

Broadly, there are three potential 
answers to the question: (1) reliance 
on an invalid reason, regardless of 
the presence of a valid reason, is 
per se reversible error; (2) reliance 
on a valid reason, regardless of the 
presence of invalid reasons, is per 
se affirmable; or (3) reliance on 
valid and invalid reasons should be 
reviewed upon a harmless error 
analysis. 

Id., at 159. This Court rejected the first two alternatives - 

and adopted the third: 

We adopt this standard and hold that 
when a departure sentence is grounded 
on both valid and invalid reasons that 
the sentence should be reversed and 
the case remanded for resentencing 
unless the state is able to show beyond 
a reasonable doubt that the absence of 
invalid reasons would not have affected 
the departure sentence. 

Id., at 160. Petitioner submits that in the opinion - 



subsequen t  t o  A l b r i t t o n ,  t h e  D i s t r i c t  Cou r t s  of Appeal have 

e unevenly a p p l i e d  t h i s  t e s t .  P e t i t i o n e r  submi t s  t h a t  a  p e r  

s e  r u l e  of r e v e r s a l  i s  t h e  b e s t  s o l u t i o n  t o  t h e  problem. 

I n  t h e  a l t e r n a t i v e ,  p e t i t i o n e r  submi t s  t h a t  a  f u r t h e r  r e f i n e -  

ment of  t h e  r e a sonab l e  doub t /ha rmless  e r r o r  s t a n d a r d  i s  

nece s sa ry .  

A s  t h e  a t t a c h e d  Appendix B and Appendix C demons t ra te ,  

t h e  D i s t r i c t  Cou r t s  have employed a  m e r e  coun t i ng  p r o c e s s  

i n  d e c i d i n g  how t o  d i s p o s e  of  a  c a s e  when some r e a s o n s  f o r  

d e p a r t u r e  a r e  s t r u c k  and some a r e  approved.  I n  t h e  over-  

whelming m a j o r i t y  of c a s e s ,  when more r e a s o n s  a r e  s t r u c k  than  

a r e  approved,  t h e  D i s t r i c t  Cou r t s  r e v e r s e  f o r  r e s en t enc ing :  

A l l en  v .  S t a t e ,  476 So.2d 309 ( F l a .  2d DCA 1985 ) ;  Thompson 

v .  S t a t e ,  478 So.2d 562 ( F l a .  1st DCA 1985 ) ;  F r a n c i s  v.  S t a t e ,  

No. 84-2028 ( F l a .  2d DCA O c t .  4 ,  1985 ) ;  Smith v.  S t a t e ,  479 

So.2d 804 ( F l a .  1st DCA 1985 ) ;  Saab v.  S t a t e ,  479 So.2d 845 ( F l a .  

1st DCA 1985 ) ;  Spivey v. S t a t e ,  No. 84-2545, 84-2576 (F l a .  3d 

DCA Jan .  7 ,  1986 ) ;  Hannah v. S t a t e ,  No. 85-70 ( F l a .  4 th  DCA 

Jan .  8 ,  1986) ;  Pa rke r  and Hughey v.  S t a t e ,  No. 85-856 and 

85-882 ( F l a .  5 t h  DCA Jan .  1 6 ,  1986 ) ;  and P a t t e r s o n  v .  S t a t e ,  

No. 85-906 ( F l a .  4 t h  DCA Jan .  22, 1986) .  

Likewise ,  when more r ea sons  a r e  approved t h a n  a r e  

d i sapproved ,  t h e  D i s t r i c t  Cou r t s  of Appeal a f f i rmed :  H a l l  

v .  S t a t e ,  478 So.2d 385 ( F l a .  2d DCA 1985 ) ;  Ross v .  S t a t e ,  478 

So.2d 480 ( F l a .  1st DCA 1985) ;  Br inson v.  S t a t e ,  478 So.2d 



1174 (Fla. 2d DCA 1985); Casteel v. State, No. BC-480  la. 

1st DCA Jan. 3, 1986) (the instant case); Gale v., State, 

No. BD-446 (Fla. 1st DCA Jan. 23, 1986);  hilli ips v. 

State, No. BE-79 (Fla. 1st DCA Jan. 23, 1986); and Cason 

v. State, No. BE-238 (Fla. 1st DCA Jan. 30, 1986). 

Curiously when there are an even number of valid and 

invalid reasons remaining, sometimes the case is reversed: 

Wiggins v. State, 476 So.2d 257 (Fla. 4th DCA 1985); 

Davis v. State, 476 So.2d 303 (Fla. 1st DCA 1985); Irwin 

v. State, 479 So.2d 153 (Fla. 2d DCA 1985); Decker v. 

State, No. BF-9 (Fla. 1st DCA Jan. 23, 1986); and white v. 

State, No. 85-503 (Fla. 5th DCA Jan. 23, 1986). At other 

times, the case is affirmed: Ochoa v. State, 476 So.2d 1348 

(Fla. 2d DCA 1985), review pending, No. 67,870; and Brinson 

v. State, No. BC-45, BC-46, BC-47 (Fla. 1st DCA Nov. 20, 

1985) (dicta). 

It appears that the appellate courts have blurred the 

two separate issues in Albritton. The first issue, what 

the appellate court should do when some reasons are invalid, 

was addressed by the holding quoted above. The test for 

this issue is the constitutional test for harmless error 

beyond a reasonable doubt. The second issue in Albritton, 

whether to affirm the extent of the departure, is a totally 

different inquiry. This Court adopted a less restrictive 

test for this issue, that of an abuse of discretion. It 

appears that the appellate courts have applied the abuse of 



d i s c r e t i o n  t e s t  t o  t h e  f i r s t  i s s u e ,  i n s t e a d  o f  t h e  ha rmle s s  

e r r o r  beyond a  r e a s o n a b l e  doubt  s t a n d a r d .  

One way t o  s o l v e  t h e  problem would be  t o  employ t h e  pe r  

se r e v e r s i b l e  e r r o r  method, which was r e j e c t e d  i n  A l b r i t t o n .  

T h i s  s o l u t i o n  i s  a p p r o p r i a t e  where t h e  rev iewing  c o u r t  

f i n d s  it n e c e s s a r y  t o  e x e r t  a  p r o p h y l a c t i c  i n f l u e n c e  upon 

t h e  lower  c o u r t ,  t o  p r even t  t h e  e r r o r  from o c c u r r i n g  aga in  

by r e v e r s i n g  eve ry  t i m e  t h a t  it does .  See e . g . ,  Benne t t  v .  

S t a t e ,  316 So.2d 4 1  ( F l a .  1985) ( p e r  se r e v e r s i b l e  e r r o r  

where a  comment on s i l e n c e  i s  made). 

Because a  p e r  se r u l e  i s  n o t  p r e s e n t l y  we l l - favored  by 

t h i s  Cou r t ,  see e .g . ,  S t a t e  v. Mu,rray, 443 So.2d 955 ( F l a .  

1984) ( P r o s e c u t o r i a l  misconduct  may be  ha rmle s s  e r r o r ) ;  

and S t a t e  v .  D iGu i l i o ,  No. 65,490 ( F l a .  Aug. 29, 1 9 8 5 ) ,  

r e h e a r i n g  pending (Comment on s i l e n c e  may b e  ha rmle s s  

e r r o r ) .  P e t i t i o n e r  submi t s  a s  a n  a l t e r n a t i v e  t h e  p e r  se r u l e ,  

t h a t  t h i s  Cour t  shou ld  r e a f f i r m  t h e  ha rmless  e r r o r - r e a s o n a b l e  

doubt  t e s t  and perhaps  r e i n f o r c e  it w i t h  a d d i t i o n a l  language 

t o  impress  upon t h e  a p p e l l a t e  c o u r t s  t h a t  it c o n s t i t u t e s  a  

f a r  more r e s t r i c t i v e  t es t  t han  t h e  abuse  of  d i s c r e t i o n  

s t a n d a r d .  

Such language h a s  been r e c e n t l y  s t a t e d  by t h i s  Cour t :  

The t r i a l  judge must c o n s c i e n t i o u s l y  weigh 
r e l e v a n t  f a c t o r s  i n  imposing s en t ences ;  i n  
most i n s t a n c e s  and improper i n c l u s i o n  o f a n  
e r roneous  f a c t o r  a f f e c t s  an  o b j e c t i v e  
d e t e r m i n a t i o n  of a n  a p p r o p r i a t e  s en t ence .  

The F l o r i d a  Bar R e :  Rules  of  Cr imina l  P rocedure ,  No. 67,703 



( F l a .  D e c .  19 ,  1985 ) ,  f n . ,  s l i p  o p i n i o n  a t  3 .  I n  t h i s  

f o o t n o t e ,  t h i s  Cour t  was r e f e r r i n g  t o  t h e  recommendation 

o f  t h e  Commission t h a t  t h e  s e n t e n c i n g  judge be  p e r m i t t e d  

t o  use  a  " b o i l e r - p l a t e  reason  f o r  d e p a r t u r e ,  t h a t  h e  

would have d e p a r t e d  even i f  some of  t h e  o t h e r  r e a sons  d i d  

n o t  s u r v i v e  a p p e l l a t e  review. 

The same shou ld  b e  t r u e  of a p p e l l a t e  c o u r t s  a s  t h e y  

employ t h e  s t a n d a r d  o f  ha rmless  e r r o r  beyond a  r e a s o n a b l e  

doubt .  I n  most c a s e s ,  t h e  s t a t e  w i l l  n o t  b e  a b l e  t o  show 

beyond a  r e a sonab l e  doub t  t h a t  t h e  i n v a l i d  r e a sons  d i d  n o t  

e f f e c t  t h e  d e p a r t u r e  d e c i s i o n .  A s  t h e  a t t a c h e d  survey  

shows, t h e  a p p e l l a t e  c o u r t s  have n o t  h e l d  t h e  s t a t e  t o  i t s  

v e r y  heavy burden.  Ra the r ,  t h e y  have employed a  m e r e  

coun t i ng  p r o c e s s  t o  de te rmine  whether  t o  a f f i r m  o r  r e v e r s e  

a  d e p a r t u r e  s en t ence .  

The i n s t a n t  c a s e  i s  a  p e r f e c t  example of  t h e  a p p e l l a t e  

c o u r t ' s  shor tcomings .  The b r i e f s  w e r e  f i l e d  p r i o r  t o  

A l b r i t t o n .  Respondent ' s  b r i e f  argued on a u t h o r i t y  of  

Webster v .  S t a t e ,  461 So.2d 965 (F l a .  2d DCA 1984) t h a t  

any one r ea son  f o r  d e p a r t u r e  was enough t o  s u p p o r t  t h e  

s en t ence .  The F i r s t  D i s t r i c t  n eve r  r eques t ed  supplementa l  

b r i e f s  on t h e  q u e s t i o n  of  what d i s p o s i t i o n  t o  make, once 

it dec ided  t h a t  two r ea sons  o u t  of  f i v e  were i n v a l i d .  

Respondent was a l lowed  t o  c a r r y  i t s  burden w i thou t  s ay ing  

a n y t h i n g ,  and p e t i t i o n e r  had no o p p o r t u n i t y  t o  a rgue  t h a t  

t h e  ha rmless  e r r o r  t e s t  had n o t  been m e t .  By i t s  



c h a r a c t e r i z a t i o n  of  t h e  f a c t s  a s  "he inous  and repugnant"  

(Appendix A a t  3 ) ,  a  m a j o r i t y  of  t h e  F i r s t  D i s t r i c t ' s  

pane l  h a s  s u b s t i t u t e d  i t s  judgment f o r  t h a t  of  t h e  

s e n t e n c i n g  c o u r t .  A s  a p t l y  s t a t e d  by Judge Zehmer, 

d i s s e n t i n g :  

I would n o t  a f f i r m  t h i s  s e n t e n c e  
under  t h e  r e a s o n a b l e  doubt  s t a n d a r d  f o r  
a p p e l l a t e  review set  down i n  A l b r i t t o n  
v .  S t a t e ,  476 So.2d 158 ( F l a .  1985 ) .  
T h e s t a t e  h a s  p r e s e n t e d  no argument t o  
u s  t o  c a r r y  i t s  burden under  t h i s  tes t .  
Moreover, I have encounte red  subs tan-  
t i a l  d i f f i c u l t y  i n  app ly ing  t h e  
" r ea sonab l e  doubt"  s t a n d a r d  t o  t h e  
rev iew of s e n t e n c i n g  g u i d e l i n e s  d e p a r t u r e s  
because  t h a t  s t a n d a r d ,  i n  e f f e c t ,  r e q u i r e s  
t h e  a p p e l l a t e  c o u r t  t o  d i s c e r n  what was 
i n  t h e  mind of  t h e  s e n t e n c i n g  judge by 
weighing t h e  r e l a t i v e  impor tance  t h e  t r i a l  
judge p l a c e d  on t h e  v a r i o u s  f a c t o r s  
r e c i t e d  f o r  d e p a r t u r e  from t h e  g u i d e l i n e s .  
I am a s  o f fended  a s  t h e  m a j o r i t y  a t  " t h e  
he inous ,  repugnant  manner o f  commission" 
of  t h e  o f f e n s e s  committed by a p p e l l a n t ,  
b u t  t h i s  quo ted  language does  n o t  appea r  
i n  t h e  w r i t t e n  r ea sons  a s s i g n e d  by t h e  
t r i a l  judge. S ince  w e  a r e  n o t  t h e  
s e n t e n c i n g  c o u r t ,  w e  shou ld  n o t  be  add ing  
it by i n f e r e n c e  o r  i m p l i c a t i o n .  

Th i s  Cour t  must n o t  a l l o w  t h e  a p p e l l a t e  c o u r t s  t o  

" d i s c e r n  what was i n  t h e  mind of t h e  s e n t e n c i n g  judge" 

and a f f i r m  p e t i t i o n e r ' s  s en t ences .  A p e r  se r u l e  of 

r e v e r s a l  i s  t h e  o n l y  method t o  d e t e r  t h e  a p p e l l a t e  

c o u r t ' s  from t h i s  p r a c t i c e .  I n  t h e  a l t e r n a t i v e ,  t h i s  

Cour t  must impress  upon t h e  a p p e l l a t e  c o u r t s  t h e  s t r i c t n e s s  

of  t h e  ha rmless  e r r o r - r e a s o n a b l e  doub t  s t a n d a r d ,  and r e q u i r e  



t h e  F i r s t  D i s t r i c t  t o  re-weigh t h e  e x i s t i n g  reasons  f o r  

d e p a r t u r e  i n  l i g h t  of t h i s  s tandard  ( b u t  s e e  I s s u e  11, 

i n f  r a )  . 



ISSUE I1 

THE FIRST DISTRICT ERRED I N  APPROVING 
THREE OF THE REASONS FOR DEPARTURE 
AND I N  AFFIRMING BOTH 30 YEAR 
SENTENCES. 

The f i r s t  r e a s o n  f o r  d e p a r t u r e  s t a t e s  t h a t  p e t i t i o n e r  

used  a  k n i f e  i n  bo th  o f f e n s e s .  T h i s  i s  t r u e .  The F i r s t  

D i s t r i c t  r e a l i z e d  t h a t  it was improper t o  g i v e  t h i s  r e a s o n  

a s  a  j u s t i f i c a t i o n  f o r  t h e  30 y e a r  s e x u a l  b a t t e r y  s e n t e n c e ,  

because  t h e  u s e  of  a  k n i f e  was i n h e r e n t  i n  t h e  c h a r g e .  

However, t h e  c o u r t  a f f i r m e d  t h e  s e x u a l  b a t t e r y  s e n t e n c e  

because  p e t i t i o n e r  r e c e i v e d  a  c o n c u r r e n t  30 y e a r  s e n t e n c e  

f o r  armed b u r g l a r y ,  i n  which t h e  u s e  of  a  k n i f e  was n o t  

a n  e s s e n t i a l  e l ement .  

I t  was e r r o r  t o  a f f i r m  t h e  30 y e a r  s e n t e n c e  f o r  

s e x u a l  b a t t e r y  j u s t  because  p e t i t i o n e r  a l s o  r e c e i v e d  

a  c o n c u r r e n t  30 y e a r  s e n t e n c e  f o r  armed b u r g l a r y .  The 

F i r s t  D i s t r i c t  s h o u l d  have v a c a t e d  t h e  s e x u a l  b a t t e r y  

s e n t e n c e  and remanded f o r  i m p o s i t i o n  o f  a  s e n t e n c e  w i t h i n  

t h e  17-22 y e a r  r a n g e ,  u n l e s s  o t h e r  r e a s o n s  f o r  d e p a r t u r e  

w e r e  s u f f i c i e n t  t o  j u s t i f y  t h e  d e v i a t i o n .  The c o n c u r r e n t  

s e n t e n c e  d o c t r i n e  o f  J a c o b s  v .  S t a t e ,  389 So.2d 1054 ( F l a .  

3d DCA 1 9 8 0 ) ,  and t h e  o t h e r  c a s e s  c i t e d  t h e r e i n ,  shou ld  

have  no a p p l i c a t i o n  t o  c o n c u r r e n t  g u i d e l i n e s  d e p a r t u r e s ,  

s i n c e  F l o r i d a  Rule o f  Cr imina l  P rocedure  3 .701(d)  (12)  

r e q u i r e s  a  s e n t e n c e  t o  b e  imposed f o r  each  o f f e n s e ,  and 

F l o r i d a  Rule of  C r i m i n a l  P rocedure  3.701 ( d )  (11) r e q u i r e s  



"any s e n t e n c e "  o u t s i d e  t h e  range  t o  b e  s u p p o r t e d  by 

w r i t t e n  r e a s o n s .  T h i s  C o u r t  must v a c a t e  t h e  s e x u a l  

b a t t e r y  s e n t e n c e  and d i r e c t  t h a t  t h e  F i r s t  D i s t r i c t  

c o n s i d e r  whe the r  s u f f i c i e n t  r e a s o n s  f o r  d e p a r t u r e  

e x i s t  t o  s u p p o r t  it. 

A s  t o  t h e  h o l d i n g  t h a t  t h e  u s e  of a  k n i f e  i n  t h e  

armed b u r g l a r y  was a  p r o p e r  r e a s o n  f o r  d e p a r t u r e ,  t h e  

F i r s t  D i s t r i c t  h a s  i g n o r e d  t h i s  C o u r t ' s  h o l d i n g s  i n  

Hendrix v. S t a t e ,  475 So.2d 1218 ( F l a .  1985) and Sant , iago 

v. S t a t e ,  478 So.2d 47 ( F l a .  1 9 8 5 ) .  I n  Hendr ix ,  t h i s  

Cour t  h e l d  t h a t  t o  u s e  p r i o r  c o n v i c t i o n s ,  a l r e a d y  s c o r e d ,  

a g a i n ,  a s  r e a s o n s  f o r  d e p a r t u r e ,  was c o n t r a r y  t o  t h e  

s p i r i t  and i n t e n t  of  t h e  g u i d e l i n e s .  Likewise ,  i n  

S a n t i a g o ,  t h i s  C o u r t ,  c i t i n g  Hendr ix ,  h e l d  t h a t  t h e  

dangerous  n a t u r e  o f  LSD c o u l d  n o t  be  used  a s  a  r e a s o n  

f o r  d e p a r t u r e ,  s i n c e  i t s  c l a s s i f i c a t i o n  a s  a  s c h e d u l e  

I d r u g  a l r e a d y  made it a  s e r i o u s  o f f e n s e :  

Ru le  3.701 ( d )  (11) which became e f f e c t i v e  
on Oc tober  1, 1983, p r o v i d e s  t h a t  r e a s o n s  
f o r  d e v i a t i n g  from t h e  g u i d e l i n e s  s h a l l  
n o t  i n c l u d e  f a c t o r s  r e l a t i n g  t o  e i t h e r  
t h e  i n s t a n t  o f f e n s e  o r  p r i o r  a r r e s t s  f o r  
which c o n v i c t i o n s  have  n o t  been o b t a i n e d .  
The n a t u r e  and danger  o f  p o s s e s s i o n  w i t h  
i n t e n t  t o  se l l  a  Schedule  I s u b s t a n c e  i s  
f a c t o r e d  i n t o  t h e  p e n a l t y  recommended 
by t h e  g u i d e l i n e s .  To a l l o w  t h o s e  
f a c t o r s  t o  b e  r e c o n s i d e r e d  a s  a n  aggrava-  
t i o n  a l l o w i n g  d e p a r t u r e  from t h e  guide-  
l i n e s  is  c o n t r a r y  t o  t h e  s p i r i t  and 
i n t e n t  of t h e  g u i d e l i n e s .  

I d .  a t  49. - 
B u r g l a r y  of a  d w e l l i n g  i s  a  second d e g r e e  f e l o n y .  



S e c t i o n  810 .02 (3 ) ,  F l o r i d a  S t a t u t e s .  The element of  a  

dead ly  weapon e l e v a t e s  t h i s  crime t o  a  f i r s t  degree  

f e l o n y  pun i shab l e  by l i f e .  S e c t i o n  810.02(2) (b), 

F l o r i d a  S t a t u t e s .  The ca t ego ry  two sen t enc ing  quide-  

l i n e s  s c o r e s h e e t  i n  t h e  r e c o r d  wi th  s exua l  b a t t e r y  

wh i l e  armed a s  t h e  primary o f f e n s e ,  a l s o  i n c l u d e s  36 

p o i n t s  f o r  t h e  armed b u r g l a r y  a s  a  f i r s t  deg ree  f e l o n y  

under t h e  a d d i t i o n a l  o f f e n s e  ca t ego ry  (R-71). Thus, 

t h e  k n i f e  e lement  ha s  a l r e a d y  been scored ,  and t h e  

assessment  of 36 p o i n t s  f o r  armed b u r g l a r y  a s  an  

a d d i t i o n a l  o f f e n s e ,  and canno t  be used aga in  a s  a  

reason  f o r  d e p a r t u r e .  Reason number one must b e  s t r i c k e n .  

See a l s o  Judge Zehmer's d i s s e n t  (Appendix A a t  5 ) .  

A s  t o  reason  number two, t h a t  p e t i t i o n e r  a c t e d  i n  a  

c a l c u l a t e d  manner w i thou t  moral o r  l e g a l  j u s t i f i c a t i o n ,  

t h e  F i r s t  D i s t r i c t  i n e x p l i c a b l y  ignored  i t s  p r i o r  

d e c i s i o n s  which had h e l d  t h i s  language t o  be vague and 

u n r e l a t e d  t o  t h e  c r i m e .  Brooks v. S t a t e ,  456 So.2d 1305 

(F l a .  1st DCA 1984 ) ,  approved,  476 So.2d 163 ( F l a .  1985) ; 

and Al ford  v .  S t a t e ,  460 So.2d 1000 ( F l a .  1st DCA 1 9 8 4 ) .  

Moreover, t h e  F i r s t  D i s t r i c t  i gnored  t h e  un re fu t ed  

t es t imony  of p e t i t i o n e r  t h a t  he  had smoked f o u r  mar i juana 

j o i n t s  between noon and 4:00 on t h e  day of  t h e  c r i m e ,  

t h a t  he had no th ing  t o  e a t  b u t  15  b e e r s  and two more j o i n t s  

d u r i n g  t h e  poker  p a r t y  p r i o r  t o  t h e  crimes, and t h a t  h e  d i d  

n o t  remember any th ing  a f t e r  t h a t  u n t i l  he  woke up i n  t h e  



county  j a i l  (T-586-95). The F i r s t  D i s t r i c t  a l s o  ignored  

t h e  u n c o n t r a d i c t e d  e x p e r t  t e s t imony  of p s y c h i a t r i s t  

Joseph  Anthony V i r z i  t h a t  p e t i t i o n e r  s u f f e r e d  from 

a l coho l i sm  w i t h  b l a c k o u t s ,  t h a t  h i s  menta l  s t a t e  was 

g r e a t l y  impa i red ,  and t h a t  he  exp re s sed  shock,  d i s b e l i e f ,  

and r e v u l s i o n  when t h e  p s y c h i a t r i s t  showed him photographs  

o f  t h e  v i c t i m  (T-619-62; 688-717) . I n  s h o r t ,  t h e  f i n d i n g  

of  a  " c a l c u l a t e d  manner" h a s  no s u p p o r t  i n  t h e  r e c o r d  

and i n  f a c t  i s  r e f u t e d  by t h e  r eco rd .  T h i s  Cour t  must 

s t r i k e  r e a son  number two. 

Reasons number t h r e e  and f i v e  w e r e  p r o p e r l y  i n v a l i d a t e d  

by t h e  lower  t r i b u n a l  and w i l l  n o t  be add re s sed  h e r e .  

Reason number f o u r  r e l a t e s  t o  t h e  trauma upon t h e  v i c t i m ' s  

15  y e a r  o l d  son ,  who looked o u t  of h i s  bedroom and saw 

p e t i t i o n e r  a t t a c k i n g  h i s  mother.  I t  i s  impor t an t  t o  n o t e  

t h a t  t h e  s e n t e n c i n g  judge found t h i s  c i rcumstance ,  a l t hough  

he  recogn ized  t h a t  p e t i t i o n e r  was n o t  aware of  t h e  b o y ' s  

p resence .  The boy t e s t i f i e d  t h a t  p e t i t i o n e r  was s u r p r i s e d  

t o  see him when he  came o u t  of  t h e  bedroom a f t e r  p e t i t i o n e r  

was i n  cu s tody ,  and t h a t  p e t i t i o n e r  s a i d :  "Where d i d  h e  

come from?" (T-282). I t  i s  a l s o  impor t an t  t o  n o t e  t h a t  

p e t i t i o n e r  was neve r  charged  w i t h  n o r  c o n v i c t e d  of  any 

c r i m e  a g a i n s t  t h e  son. 

I f  approved by t h i s  Cour t ,  trauma t o  t h e  v i c t i m  and 

h i s  o r  h e r  f ami ly  w i l l  become an au toma t i c  r e a son  f o r  

d e p a r t u r e  i n  a lmos t  eve ry  c a s e ,  e s p e c i a l l y  one  i n v o l v i n g  



s exua l  b a t t e r y ,  and w i l l  make a  mockery of  t h e  g u i d e l i n e s .  

Even t h e  F i r s t  D i s t r i c t  h a s  recogn ized  t h a t  t h e r e  i s  a  

c e r t a i n  deg ree  of trauma i n h e r e n t  i n  eve ry  s e x u a l  b a t t e r y .  

Smith v .  S t a t e ,  479 So.2d 804 (F l a .  1st DCA 1985 ) .  I n  

e f f e c t ,  t h i s  f i n d i n g ,  i f  approved,  would l e a d  t o  s t r ic t  

l i a b i l i t y  consequences  a g a i n s t  t h e  de f endan t  anyt ime a  

f ami ly  member w i tne s sed  a  v i o l e n t  c r i m e  a g a i n s t  a n o t h e r  

f ami ly  member, even though t h e  de f endan t  had no knowledge 

t h a t  a n o t h e r  pe r son  was p r e s e n t .  

Reason number f o u r  must b e  s t r i c k e n  because  it r e l a t e s  

t o  f a c t s  f o r  which c o n v i c t i o n s  have n o t  been o b t a i n e d ,  

F l o r i d a  Rule o f  Cr imina l  Procedure  3 . 7 0 1 ( d ) ( 1 1 ) ,  because  it 

p e n a l i z e s  p e t i t i o n e r  f o r  something h e  was t o t a l l y  unaware 

o f ,  and because  it i n c r e a s e s  t h e  s u b j e c t i v i t y  i n  s e n t e n c i n g ,  

c o n t r a r y  t o  t h e  purpose  of t h e  g u i d e l i n e s  a s  s t a t e d  i n  

F l o r i d a  Rule of Cr imina l  P rocedure  3 .701 (b ) .  

I n  summary, t h e n ,  p e t i t i o n e r  h a s  demonst ra ted  t h a t  

each of t h e  remaining t h r e e  r e a s o n s  f o r  d e p a r t u r e  i s  i n v a l i d .  

T h i s  Cour t  must v a c a t e  p e t i t i o n e r ' s  30 y e a r  c o n c u r r e n t  

s e n t e n c e s  and o r d e r  t h a t  he  b e  sen tenced  w i t h i n  t h e  

recommended g u i d e l i n e s  range  of 17-22 y e a r s .  



V CONCLUSION 

Based upon t h e  fo r ego ing  argument,  r e a s o n i n g ,  and 

c i t a t i o n  of  a u t h o r i t y ,  a s  t o  I s s u e  I ,  t h i s  Cour t  must 

adop t  a  p e r  se r u l e  of r e v e r s a l  anyt ime a  s u b s t a n t i a l  

r eason  f o r  d e p a r t u r e  i s  s t r u c k  by t h e  a p p e l l a t e  c o u r t .  

I n  t h e  a l t e r n a t i v e ,  t h i s  Cour t  must impress  upon t h e  

a p p e l l a t e  c o u r t s  t h e  n e c e s s i t y  of  r e q u i r i n g  t h e  s t a t e  

t o  show beyond a  r e a sonab l e  doub t  t h a t  t h e  s en t ence  

would have been t h e  same. A s  t o  I s s u e  11, p e t i t i o n e r  

r e q u e s t s  t h a t  t h i s  Cour t  v a c a t e  bo th  o f  h i s  s e n t e n c e s ,  

and remand w i t h  d i r e c t i o n s  t h a t  a  g u i d e l i n e  s e n t e n c e  be  

imposed. 
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