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STATEMENT OF THE CASE AND FACTS 

Respondent/defendant Steven Ladika accepts petitioners/ 

plaintiffs' statement of the case and facts. 

SUMMARY OF ARGUMENT 

Section 768.125, Florida Statutes (1981) does not create a 

cause of action against social hosts. The statute's language, 

its legislative history, evidence of preemptive legislative in- 

tent, and this court's prior interpretation of it belie plain- 

tiffs' claims to the contrary. The question certified to this 

court should be answered in the negative. 

Florida does not recognize a common-law cause of action 

against social hosts, and it would be improper for this court 

to create one. Forceful arguments can be made both for and 

against expanded liability, and their resolution is a legisla- 

tive, rather than judicial, prerogative. 
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ARGUMENT 

POINT I 

THE DISTRICT COURT OF APPEAL PROPERLY HELD 
THAT SECTION 768.125, FLORIDA STATUTES 
(1981) DOES NOT CREATE A CAUSE OF ACTION IN 
FAVOR OF A PERSON INJURED BY AN INTOXICATED 
MINOR WHO WAS SERVED ALCOHOLIC BEVERAGES BY 
A PRIVATE PARTY HOST. 

The issue presented in this appeal is whether, under sec- 

tion 768.125, Florida Statutes (1981), a party injured by an 

intoxicated minor driver can recover from a social host who 

served alcohol to the minor.' The ~istrict Court of Appeal 

correctly answered this question in the negative. Although 

section 768.125 contains general language which may, at first 

I Section 768.125, Florida Statutes (1981) provides: 

Liability for injury or damase resultins from 
intoxication. A person who sells or furnish- 
es alcoholic beverages to a person of lawful 
drinking age shall not thereby become liable 
for injury or damage caused by or resulting 
from the intoxication of such person, except 
that a person who willfully and unlawfully 
sells or furnishes alcoholic beverages to a 
person who is not of lawful drinking age or 
who knowingly serves a person habitually 
addicted to the use of any or all alcoholic 
beverages may become liable for injury or 
damage caused by or resulting from the intox- 
ication of such minor or person. 
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blush, appear to authorize a cause of action against social 

hosts, it does not. This conclusion is compelled by four rea- 

sons, discussed in detail below: (a) a more careful reading 

illustrates that, even on its face, the scope of the statute is 

confined to vendors; (b) the legislative history confirms that 

it was passed with the purpose of being a limitation on the li- 

ability of vendors; (c) a liberal construction of the statute 

is foreclosed by the legislaturels intent to occupy the field; 

and (d) the Florida Supreme Court, in Miqliore v. Crown Liquors, 

Inc., 448 So.2d 978 (Fla. 1984) and other decisions, correctly 

interpreted section 768.125 as a limiting rather than remedial 

statute, which is confined to vendors in scope. Section 

768.125 does not affect the law respecting social hosts. Con- 

sequently, the decision of the district court should be af- 

firmed because Florida recognizes no cause of action against 

social hosts for injuries caused by minors to whom they have 

served alcohol. 

A. The Lanquaqe of Section 768.125 Demon- 
strates its Inapplicability to Social 
Hosts, or at Least Creates a Sufficient 
Ambiquity to Warrant Consideration of 
Leqislative History and Intent. 

Plaintiffs and their amicus contend that the plain lan- 

guage of section 768.125 shows that it applies to non-vendors, 

including private party hosts. Their contention is based on 

the fact that the statute uses the term ttpersonll rather than 

vendor, and includes tlfurnishings,ll as well as sales of alcohol. 
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We maintain, however, that a careful reading of the statute 

leads to the opposite conclusion, i. e., that by its terms the 

statute is inapplicable to parties other than vendors or their 

agents. At the very least, the legislature's failure to define 

key terms creates an ambiguity which the section's history re- 

solves. 

The fact that section 768.125 employs the terms wfurnishesll 

in addition to "sells1' ("any person who sells or furnishes1') 

presents no impediment to the conclusion that social hosts are 

not included. Section 562.11, Florida Statutes (1981) employs 

terms other than llsells.ll That statute begins, I1[i]t is unlaw- 

ful for any person to sell, give, serve, or permit to be served 

alcoholic beverages . . . . 'I Nonetheless, section 562.11 has 

been consistently construed as applying only to vendors. See, 

e.cl., Bryant v. Pistulka, 366 So.2d 479 (Fla. 1st DCA 1979) ; 

United Services Automobile Association v. Butler, 359 So.2d 

498, 499-500 (Fla. 4th DCA 1978). 

Likewise, use of the word " p e r ~ o n , ~  rather than wvendorl' 

or lllicensee,v' does not establish that section 768.125 is in- 

tended to reach non-vendors. Section 562.11 also speaks to 

!'any person," but courts construing it found that subsequent 

use of the term "licenseell in the same statute limited "personI1 

to vendors or their agents. Butler, 359 So.2d at 500. 

Section 768.125 also contains a modifying word, which lim- 

its the statute's reach to vendors and their agents. That word 

is "unlawful. 'I For liability to attach under section 768.125, 
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the furnishing must be both willful and unlawful. Unless both 

these elements are met, the statute declares that there shall 

be liability. 

Section 768.125 does not make the furnishing unlawful, yet 

it requires that liability be predicated on an unlawful fur- 

nishing. To give effect to this language, section 768.125 must 

be read in conjunction with a penal statute. It is unlawful 

for a vendor to sewe a minor by virtue of section 562.11. 

United Services Automobile Association v. Butler, 359 So.2d 

498, 500 (Fla. 4th DCA 1978) ; Prevatt v. McClennan, 201 So.2d 

780 (Fla. 2d DCA 1967). There is no analogous statutory provi- 

sion prohibiting non-vendors from serving alcoholic beverages 

to minors. 

Plaintiffs allege that the unlawfulness requirement is met 

because: (1) possession of alcohol by a minor is a misdemeanor 

under section 562.111; (2) defendant, by sewing alcohol at the 

party, either aided and abetted the minor's possession, in vio- 

lation of section 777.011, Florida Statutes (1983); or (3) con- 

tributed to his delinquency, in violation of section 827.04(3), 

Florida Statutes (1983) . 
The contention that tort recovery can be predicated on 

these vague penal statutes is not tenable. When the common law 

recognizes the violation of a penal statute as creating common- 

law liability, it presupposes a specific statute which directly 

and unequivocally makes an act a crime and describes the class 

of persons that the statute is intended to protect. deJesus v. 
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Seaboard Coast Line Railroad Co., 281 So.2d 198 (Fla. 1973). 

Social host liability, which is without precedent in Florida, 

cannot emanate from such a dubious source. This is eminently 

clear, since both the "contributing to delinquencyw and "aiding 

and abetting" statutes have been in force for years, yet were 

never regarded as creating a cause of action analogous to that 

under section 562.11. As noted by the Butler court: 

[Slince there was no cause of action at 
common law for damages against one for un- 
lawfully dispensing intoxicants to a minor 
and since Florida has no statute authoriz- 
inq such a recovew, we find no cause of 
action stated in the appellant's third par- 
ty complaint. 

Id. at 500 (emphasis added) . - 

Other states1 courts finding that statutory causes of ac- 

tion have been created rely on far more precisely-worded stat- 

utes. The Florida legislature could have readily enacted a far 

more explicit statute, if indeed it intended to create a cause 

of action against social hosts: 

-- It could have enacted a separate provision spe- 

cifically defining a person as including any 

natural person, firm, partnership, association, 

or corporation, as did Michigan and Indiana. 

Mich. Comp. Laws, section 436.2K; Mich. Stat. 

Ann., section 18.972(11), cited in Lonsstreth v. 

Gensen, 377 N.W.2d 804, 806 (Mich. 1985); Ind. 

Code, section 7.1-1-3-30-31, cited in Ashlock v. 
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Norris, 475 N.E.2d 1167 (Ind. App. 1985). 

-- It could have addressed the "unlawfulness" issue 
by passing a statute such as Georgia's, which 

prohibits any person from furnishing any alco- 

holic beverage to a minor, except for medical or 

religious purposes, or in the home with parental 

consent. Ga. Code, section 3-3-23(a)(1). In 

Sutter v. Hutchinqs, 254 Ga. 194, 327 S.E.2d 

716, 719 (Ga. 1985), this statute was construed 

as an adequate predicate for imposition of lia- 

bility on non-vendors who serve alcohol to mi- 

nors in a social setting. If Florida had a 

similar statute, the argument for violations as 

negligence per se would be much stronger, par- 

ticularly in light of section 768.125. 

-- Alternatively, it could have defined furnishing 

as including gratuitous furnishings, as is the 

case in Wis. Stat., section 66.054(20)(a), cited 

in Koback v. Crook, 366 N.W.2d 857, 860 (Wis. - 

1985). This would have distinguished the scope 

of the statute from section 562.11, which also 

contains words in addition to sale, but is re- 

stricted to vendors. 

The terms "person, ttfurnishingN and ttunlawfullytt do not 

lead inexorably to the conclusion that social hosts are within 

the scope of section 768.125, particularly under the canons re- 
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quiring strict construction of statutes derogating from common 

law. Defendant maintains that social hosts are facially out- 

side the statute's scope; at worst, an ambiguity is created 

which can best be resolved by consideration of legislative in- 

tent. 

A legislative history of section 768.125 is available, and 

it would be remiss for the court not to consider it. The con- 

struction plaintiffs and their amicus urge represents a sweep- 

ing departure from prior law, in an area which courts have re- 

peatedly referred to as the province of the legislature. See, 

ems., United Services Automobile Association v. Butler, 359 

So. 2d 498 (Fla. 4th DCA 1978) . This court has previously rec- 

ognized the value of section 768.125's legislative history, be- 

cause it extensively discussed it in Misliore v. Crown Liquors, 

Inc., 448 So.2d 978 (Fla. 1984) .2 There is no reason to ignore 

the legislative history. 

That history demonstrates that social hosts were not in- 

tended to be within the ambit of the statute. Rather, section 

768.125 was promulgated by the liquor lobby and enacted to nar- 

row vendors1 standard of care. 

Moreover, in Misliore the court arrived at a con- 
struction inconsistent with plaintiffs1 analysis. 
This point is developed in section Dl infra. 
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B. The Lesislative History of Section 768.125 
Affirmatively Shows the Legislature Consid- 
ered and Rejected an Attempt to Impose Lia- 
bility on Social Hosts Throuqh This Statute. 

The legislative history of section 768.125 is available. 

Counsel presented it to the trial court and it was incorporated 

in the record. (R. 221-31; A. 1-8) This history is illuminat- 

ing in several telling respects: It reveals that the Committee 

on Regulated Industries and Licensing sponsored the bill; that 

it was enacted as an addition to Chapter 562 (entitled I1Bever- 

age Law: Enforcementl1); and, importantly, that an amendment 

which expressly extended the statute to social hosts was of- 

fered but defeated prior to its final passage. In all respects, 

the history supports the conclusion that section 768.125 was an 

attempt to curtail vendors1 liability rather than a sweeping 

remedial action designed to extend liability to social hosts. 

The bill dates back to the 1980 session of the Florida 

legislature. In its initial draft, the bill (A. 1-2) is enti- 

tled, "An act relating to the Beverage Law; creating s. 562.51, 

Florida Statutes ... .I1 and in substance begins: I1Section 

562.51, Florida Statutes, is created to read . . . . The lan- 

guage of then-designated Proposed Committee Bill 19 is nearly 

identical to the language of section 768.125. It is important 

to bear in mind that this bill was proposed after decisions 

such as United Services Automobile Association v. Butler, 359 

So.2d 498 (Fla. 4th DCA 1978). Butler and like cases held 
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that, notwithstanding use of the word Mperson,tt section 562.11 

applied only to vendors. 

It follows, therefore, that, in describing the bill as an 

addition to Chapter 562, the drafters intended its application 

to be exclusively to vendors and those acting for vendors, 

i.e., their agents. This interpretation is supported by the 

fact that the bill originated in the Committee on Regulated 

Industries and Licensing, which concerns itself with the liquor 

industry. The Committee's staff analysis (A. 3) describes the 

bill's impact as reducing premiums paid by alcoholic beverage 

licensees for liability insurance, and mentions difficulties 

licensees were having in obtaining liability coverage. 3 

Proposed Committee Bill 19 was unanimously approved in the 

Subcommittee on Alcoholic Beverages and Tobacco and in the full 

Committee. (A. 4-5) The intended placement of the bill, its 

origination in the particular committee, and the staff refer- 

ence to insurance problems strongly suggest that this was a 

measure proposed by the liquor industry, intended to define 

and limit its liability. The language of the bill further sup- 

ports this construction, as it is phrased in the negative: 

- - - -  

Although the staff analysis describes the bill as ap- 
plying to private citizens, as does the staff report 
done for the Governor (A. lo), we believe this de- 
scription to be an error on staff s part, or, in any 
event, a presumed intent the legislature contradicted. 
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there shall not be liability, except in two specific circum- 

stances. 4 

The most telling aspect of the history is its revelation 

that the legislature rejected a proposal to extend liability to 

social hosts. The bill progressed from committee to the Sen- 

ate. (A. 6) There it passed, still as section 562.51, but 

with an amendment adding this sentence: llIt is the intent of 

the Legislature that this provision applies to any person in- 

cluding, but not limited to, private party hosts as well as 

licensees under chapter 562." 

Had the bill been signed into law with this amendment, 

there would be no question that the statute was intended to 

reach private party hosts. However, the amendment adding this 

provision was defeated by the House of Representatives. The 

Journal of the House of Representatives indicates that an 

Courts and commentators have acknowledged this as the 
motivation behind the bill. As one critic notes: 

Apparently realizing the problem with standard 
dram shop acts, Florida has elected to follow a 
different path--a statute that limits the civil 
liability for those selling liquor even more 
than did the common law. Under section 768.125, 
unless a purveyor of alcohol willfully dis- 
penses liquor to a minor or known alcoholic, no 
person injured by the purchaser can sustain a 
cause of action against the purveyor. 

Richmond, Vicarious Liabilitv of Purveyors of Liquor 
for the Torts of Their Drunken Minor Patrons, 13 
Stetson L. Rev. 267, 271 (1984). 
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''amendment to the amendmentf' was adopted which eliminated the 

final sentence. (A. 6) The bill, without the social host pro- 

vision, passed in the House by a 105-3 vote, to be later signed 

into law. 

In the legislative process it is common for controversial 

amendments to be tacked on to more routine matters, and just as 

common for these attempts to fail. The fact that an amendment 

applying the statute to social hosts was proposed and then 

voted down defeats any argument that the legislature intended 

the statute broad imposition liability private 

party hosts. To the contrary, this chronology shows that the 

legislature had the opportunity to enact such a measure, and 

refused to do so. 5 

The final piece of legislative history available is a re- 

port the bill, following its passage, member the 

Governor's staff. (A. 10) This report characterizes the fis- 

cal effect as 

It is extremely unlikely that, as plaintiffs argued 
below, this sentence was merely eliminated as redun- 
dant. Other states passing such statutes have point- 
edly included clarifying language, and emphasis of 
the scope of the statute would seem to be in order if 
the legislature had actually intended to enact a dra- 
matic reform measure. Presumably, the legislature is 
aware of the canon that requires strict construction 
of any statute derogating from common law and would 
have realized the need to make any remedial intent 
particularly clear. 
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No e f f e c t  on government. Could poss ib ly  
reduce premiums pa id  by beverage l i c e n s e e s  
f o r  l i a b i l i t y  insurance.  Reportedly,  some 
l i c e n s e e s  a r e  experiencing d i f f i c u l t y  i n  
obta in ing  l i a b i l i t y  coverage and premiums 
have been inc reas ing  i n  r ecen t  years .  

Sure ly ,  i f  t h e  b i l l  were intended t o  c r e a t e  an e n t i r e l y  new 

a r e a  of s o c i a l  h o s t  l i a b i l i t y ,  t h e r e  would have been some men- 

t i o n  of t h i s  i n  t h e  s ta tement  of e f f e c t  prepared f o r  t h e  Gover- 

nor.  

I n  any event ,  t h e  l e g i s l a t u r e  passed t h e  b i l l  a s  an addi- 

t i o n  t o  Chapter 562, and voted down t h e  amendment which would 

have extended t h e  scope of t h e  s t a t u t e  t o  s o c i a l  hos t s .  Had 

t h e  b i l l  been c o d i f i e d  Chapter intended,  would 

have flowed q u i t e  l o g i c a l l y  from s e c t i o n  562.11, and its in-  

tended scope would have been c l e a r :  

It is unlawful f o r  any person t o  se l l ,  
g ive ,  serve, o r  permit t o  be served alco-  
h o l i c  beverages t o  a person under 1 9  yea r s  
of age o r  t o  permit a person under 1 9  yea r s  
of age t o  consume s a i d  beverages on t h e  
l i censed  premises. Anyone convicted of a 
v i o l a t i o n  of t h e  provis ions  hereof s h a l l  be 
g u i l t y  of a misdemeanor of t h e  second 
degree,  punishable a s  provided f o r  i n  s. 
775.082 o r  s. 775.083. 

A person who s e l l s  o r  fu rn i shes  alco-  
h o l i c  beverages . . . s h a l l  no t  thereby be- 
come l i a b l e  ... except  t h a t  a person who 
w i l l f u l l y  and unlawfully s e l l s  o r  fu rn i shes  
a l c o h o l i c  beverages t o  a person who is n o t  
of lawful  dr inking  age . . . may become l i a -  
b l e  f o r  i n j u r y  o r  damage caused by o r  re- 
s u l t i n g  from t h e  i n t o x i c a t i o n  of such minor 
o r  person. 
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The lawf s eventual placement in Chapter 768, rather than 

I in Chapter 562 as it was enacted, is apparently attributable to 

the Revision Committee, which is authorized by section 11.242, 

I Florida Statutes (1981) to make decisions regarding placement 

I of particular statutes. In this instance, the revisioner's 

exercise of discretion ran afoul of the legislature's intent, 

and complicated an inquiry which would have been rendered un- 

necessary had the statute been codified in Chapter 562. 

C. Section 768.125 and its History Demon- 
strate the Lesislaturefs Intent to Oc- 
cupy the Field. 

Section 768.125 and its history incisively reveal the leg- 

islature's intent to control decisions relating to civil lia- 

bility for conduct of intoxicated persons. The legislature 

spoke on this subject when it expressly defined, through sec- 

tion 768.125, the standard for and scope of vendorsf liability. 

By virtue of the limited remedy it has enacted, the legis- 

lature has effectively preempted the area. The need for re- 

straint in such circumstances was acknowledged in Lone Star v. 

Cooper, 408 So.2d 758 (Fla. 4th DCA 1982). There the court 

rejected an invitation to create a malum prohibiturn cause of 

action based on a municipal ordinance which prohibited serving 

alcoholic beverages to an obviously intoxicated person. It 

held, in essence, that a municipality cannot assume to create a 

civil cause of action when to do so would be inconsistent with 

the common law and a statute on the subject. 
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Clearly, the common law in Florida recognizes no cause of 

action against a social host. Lone Star, 408 So.2d at 759; 

Butler, 359 So.2d at 500. Plaintiffs1 statutory construction 

argument requires the court to ignore section 768.125's legis- 

lative history and resort to bootstrapping vague, unrelated 

criminal statutes in order to satisfy that section's require- 

ment of unlawful service. The language of the statute is not 

clear and unequivocal, as a statute derogating from common law 

must be. City of Pensacola v. Capital Realty Holdinq Co., 

Inc., 417 So.2d 687 (Fla. 1st DCA 1982). Moreover, plaintiffs' 

position is inconsistent with the legislature's obviously con- 

servative view towards civil liability for conduct of intoxi- 

cated persons. 

It is impossible to reconcile the legislative history with 

the intent that plaintiffs and their amicus ascribe to section 

768.125. If the legislature intended to impose an entirely new 

species of civil liability on the unsuspecting citizenry, it 

certainly would not have foisted it on them in such oblique 

fashion. Moreover, it is unlikely that this great expansion of 

liability would have been kept so secret that it is only now, 

in 1986, that the supreme court has an opportunity to consider 

it. Plaintiffst contentions are unsupported by the language of 

the statute and its history. They are further undercut by this 

court's previous treatment of section 768.125, discussed in the 

section which follows. 
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D. This  Cour t ' s  Previous I n t e r p r e t a t i o n s  
of Sect ion  768.125 Refutes P l a i n t i f f s '  
Arqument t h a t  it Creates  a  S t a tu to ry  
Cause of Action Aqainst Soc ia l  Hosts. 

This  cou r t  has construed s ec t i on  768.125 s eve ra l  t imes.  

I n  t h e  process ,  t h e  cou r t  has made eminently c l e a r  t h a t  s ec t i on  

768.125 does not  c r e a t e  a  cause of a c t i on  f o r  t h i r d  persons 

aga in s t  d ispensers  of i n tox i can t s ,  including p r i v a t e  pa r t y  

hos t s ,  f o r  i n j u r i e s  caused by in tox ica ted  minors. Rather,  sec-  

t i o n  768.125 opera tes  a s  a  l i m i t a t i o n  on t h e  l i a b i l i t y  vendors 

a l ready were sub j ec t  t o  by v i r t u e  of s ec t i on  562.11. Specif i- 

c a l l y ,  s e c t i o n  768.125 el iminated t h e  p o s s i b i l i t y  t h a t  vendors 

may be l i a b l e  f o r  a  merely negl igent  s a l e  of an a l coho l i c  bev- 

erage t o  a  minor who subsequently i n j u r e s  a  t h i r d  pa r ty .  M i q -  

l i o r e  v.  Crown Liquors, Inc . ,  448 So.2d 978 (Fla .  1984);  Barber 

v.  Jensen, 450 So.2d 830 (Fla .  1980);  Armstronq v.  Munford, 

Inc . ,  451 So.2d 480 (F la .  1984).  

I n  Mis l iore ,  t h e  supreme cou r t  he ld  t h a t  a  vendor who 

s e l l s  i n tox i ca t i ng  beverages t o  a  minor, con t ra ry  t o  s ec t i on  

562.11, is  l i a b l e  t o  t h i r d  persons in ju red  by t h e  minor 's  oper- 

a t i o n  of a  c a r .  I n  examining t h e  l e g i s l a t i v e  h i s t o r y  of sec- 

t i o n  768.125, t h e  supreme cou r t  defined i ts scope: 

Moreover, cont rary  t o  t h e  Fourth Distr ict 's  
holdinq i n  t h e  p resen t  case  t h a t  Sect ion 
768.125 c r e a t e s  a  cause of a c t i o n  f o r  t h i r d  
persons aga in s t  d ispensers  of i n tox i can t s  
f o r  i n j u r i e s  by in tox ica ted  minors, we f i nd  
t h a t  s e c t i o n  768.125 is a  l i m i t a t i o n  on t h e  



liability of vendors of intoxicatins bever- 
aqes. 

Section 768.125, Fla. Stat. (.1981) provides: 

A person who sells or furnishes alco- 
holic beverages to a person of lawful 
drinking age shall not thereby become 
liable for injury or damage caused by 
or resulting from the intoxication of 
such person, except that a person who 
willfully and unlawfully sells or 
furnishes alcoholic beverages to a 
person who is not of lawful drinking 
age or who knowingly serves a person 
habitually addicted to the use of any 
or all alcoholic beverages may become 
liable for injury or damages caused 
by or resulting from the intoxication 
of such minor or person. 

When the legislature enacted this statute, 
it was presumed to be acquainted with the 
judicial decisions on the subject, includ- 
ing Davis and Prevatt. Moreover, the les- 
islative intent that this statute limit the 
existins liability of liquor vendors is 
clear from its enacting title which reads: 
"An act relating to the Beverage Law; cre- 
ating s. 562.11, Florida Statutes [codified 
as s. 768.1251 providing that a person 
selling or furnishing alcoholic beverages 
to another person is not thereby liable for 
injury or damage caused by or resulting 
from the intoxication of such other person; 
providing exception; providing an effective 
date. 

As this quote shows, section 768.125 did not create a new 

and separate cause of action, apart from section 562.11. Rath- 

er, the Misliore/Barber/Armstronq trilogy endorses the view 

that section 768.125 was enacted to tighten the requirements 

for a suit against a vendor. Prior to the effective date of 
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section 768.125, a merely negligent sale could give rise to li- 

ability on a vendor's part. Barber v. Jensen, 450 So.2d 830 

(Fla. 1980). If the accident occurred after the effective date 

of section 768.125, the plaintiff must prove that the vendor 

willfully sold alcohol to a minor. Armstronq v. Munford, Inc., 

451 So.2d 480 (Fla. 1984). The Armstronq court noted: 

We also stated, however, that although sec- 
tion 768.125 did not create a cause of ac- 
tion for third persons against dispensers 
of intoxicants for injuries caused by in- 
toxicated minors, it does constitute a lim- 
itation on the already existing liability 
of vendors of intoxicating beverages. 

Id. at 481. This interpretation was again confirmed in Forlaw - 

v. Fitzer, 456 So.2d 432 .(Fla. 1984). There the court refused 

to acknowledge liability on the part of a doctor who prescribed 

Quaaludes to a known drug addict. Section 562.11, it conceded, 

recognized a cause of action in a somewhat analogous situation; 

however, section 768.125 "limited the cause of action previous- 

ly recognized by the courts.ll - Id. at 433-34. 

Barnes v. B. K. Credit Services, Inc., 461 So.2d 217 (Fla. 

1st DCA 1984), relied on by plaintiffs for the proposition that 

section 768.125 creates new remedies, does not advance the in- 

quiry in this case. The First District was meeting a challenge 

that the statute violated an adult plaintiff's access to courts 

because she was not within the scope of sections 562.11 and 

768.125. In upholding the constitutionality of section 768.125, 

the court noted that this was an exception to the rule of non- 
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liability, cawed out for minors, and therefore not a denial of 

any rights to adults. It does not follow that private party 

hosts, as well as vendors, are covered within the statute. 

Although, as plaintiffs and their amicus point out, this 

court has discussed section 768.125 only with reference to ven- 

dors, it would be inconsistent for the court to construe it as 

intended to limit vendors' liability, and at the same time as 

creating a whole new cause of action against private party 

hosts. The court's prior analysis does not appear susceptible 

to such a dichotomous construction. 

The combined effect of section 768.125's language, its 

legislative history and this court's earlier interpretations 

leave no doubt that section 768.125 did not create far-reaching 

liability on the part of social hosts, but instead, qualified 

the preexisting liability of vendors. The question certified 

by the District Court of Appeal should be answered in the nega- 

tive. 

POINT I1 

THE COURT SHOULD NOT RECOGNIZE A COMMON-LAW 
CAUSE OF ACTION IN PLAINTIFFS' FAVOR. 

There are procedural and substantive reasons why this 

court should not recognize a common-law cause of action in 

plaintiffs' favor. 



A. The Question is not Properly 
Presented in this Appeal. 

It is axiomatic that a court can only answer questions 

which are properly presented to it, and which are necessary to 

the determination of the case. Shands Teaching Hospital and 

Clinics, Inc. v. Smith, 11 F.L.W. 81 (Fla. 1st DCA Dec. 30, 

1985) (Barfield, J., concurring). The question of whether a 

common-law cause of action should be created is not properly 

presented in this appeal. Although plaintiffs initially pled a 

common-law cause of action, their appeal confined itself to the 

question of whether liability existed pursuant to section 

768.125. This was the only issue argued to and ruled on by the 

district court, and the only question certified to this court. 

By failing to present the common-law question to the intermedi- 

ate court, plaintiffs have waived their right to seek its adju- 

dication in this forum. See Stewart v. Mack, 86 So.2d 143 

(Fla. 1956) (point not argued in brief abandoned); Pol~slycoat 

Corporation v. Hirsch Distributors, Inc., 442 So.2d 958 (Fla. 

4th DCA 1983) (issue cannot be raised for first time on rehear- 

ing) . 

B. Limits on the Court's Power, Expressions 
of Leqislative Intent and Policy Consid- 
erations Militate Aqainst Judicial Crea- 
tion of a Cause of Action. 

In a recent concurring opinion, Judge Barfield of the 

First District Court of Appeal undertook a scholarly analysis 
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of the contours of a court's power to alter the common law. 

Shands Teachinq Hospital and Clinics, Inc. v. Smith, 11 F.L.W. 

81 (Fla. 1st DCA Dec. 30, 1985). His analysis offers enlighten- 

ment in the instant case, for it acknowledges the pressures 

courts are under to reform ba anachronistic" common-law precepts, 

and emphasizes the importance of resisting those pressures. 

Judge Barfield's thesis regarding the proper role of the 

judiciary is this: The power of a court to alter a common-law 

rule is confined to those situations in which the rule is in- 

consistent with constitutional or statutory law. Unless such 

an inconsistency is present, the court must honor the common 

law as it existed in England prior to July 4 ,  1976. Even if a 

court is properly presented with a challenge to a common-law 

rule, and finds it inconsistent with statutory or constitution- 

al provisions, there remains the question of whether the court 

should alter the rule. It may be that the question is a policy 

decision of such fundamental proportions that it can only be 

properly determined by the legislature, in which case the court 

should exercise restraint notwithstanding its power to act. 

Indications of legislative preemption may be another factor in . 
favor of restraint. 

Judge Barfield's message is extremely pertinent in the in- 

stant case. The "carnage" caused by drunk drivers has received 

intense publicity in recent years. Sympathy generated for vic- 

tims of drunk driving has created a climate in which imposition 

of civil liability on anyone arguably responsible for the in- 
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toxicated persons1 condition may seem the next logical step. 

Given the clamorous outcry, the court may feel it would be ab- 

dicating its responsibility were it not to create the cause of 

action urged by plaintiffs and their amicus. 

The principles expressed in Judge Barfield1s opinion mili- 

tate against judicial activism in this area of law. Drunk 

driving and related problems are eminently suited for the leg- 

islature, because they involve sensitive public policy issues 

and a host of conflicting interests. Forceful arguments can be 

made both for and against social host liability. Clark v. 

Mincks, 364 N.W.2d 226, 230 (Iowa 1985). The legislature is 

best equipped to draft statutes meeting the needs of the public 

in general while balancing the interests of specific sectors. 

Defendant urges the court to exercise restraint and insist the 

creation of any new sources of liability for the conduct of 

intoxicated persons be relegated to the legislature. 

That the legislature intends to regulate conduct and lia- 

bility associated with alcoholic beverages is clear. Chapter 

562 sets forth a wlde-ranging regulatory scheme. Section 

768.125 is itself an expression of the legislaturels desire to 

make decisions relative to the scope of civil liability. 

Plaintiffs rely on a New Jersey case, Kelly v. Gwinnell, 96 

N. J. 538, 476 A. 2d 1219 (1984), in which common-law liability 

was judicially acknowledged. Kelly is distinguishable because 

its court confronted no legislative impediments to its analysis 

of common law. Unlike New Jersey, where there existed no dram 
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shop act or other legislative intent to occupy the field, Flor- 

ida has long enforced a rule of liability against vendors. Its 

supreme court does not have the freedom of the Kelly court be- 

cause it does not have a clean slate on which to write. 

There can be no argument that creating a new cause of ac- 

tion would simply be judicial expression of a real, yet nascent, 

legislative intent. Its history reveals that section 768.125 

was enacted with the very opposite intent, i. e . ,  to constrict 

rather than expand liability. It would be inconsistent with 

this expressed intent for the court to recognize a common-law 

cause of action. The Kansas Supreme Court, dealing with a sim- 

ilar argument, deferred to the legislature on grounds that its 

apparent intent was against expanded liability and that it 

should make the value judgments associated with a change in the 

law. Linq v. Jan's Liquors, 703 P.2d 731, 739 (Kan. 1985). 

Other suits have declined to recognize common-law liability for 

like reasons. a, e.q., Holmes v. Circo, 196 Neb. 496, 504- 
05, 244 N.W.2d 65 (1976). 

The history of social host liability in California offers 

further enlightenment. In Coulter v. Superior Court of San 

Mateo, 21 Cal. 3d 144, 145 Cal. Rptr. 534, 577 P.2d 669 (1979), 

the supreme court found that social host liability existed 

under modern negligence law. The cause of action was short- 

lived. California's legislature expressly abrogated this hold- 

ing by enacting a statute reinstating the common-law principle 

that furnishing alcohol is not the proximate cause of injuries 
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i n f l i c t e d  by t h e  i n t o x i c a n t .  Sec t ion  1714, Cal. C i v i l  Code. 

The i s s u e  of whether t h e r e  should be  a  common-law cause of 

a c t i o n  a g a i n s t  s o c i a l  h o s t s  has  been repea tedly  considered and 

r e j e c t e d  by F lo r ida  c o u r t s .  I n  Bu t l e r ,  a  case  f a c t u a l l y  on 

a l l  f o u r s  wi th  t h e  i n s t a n t  case ,  t h e  Fourth D i s t r i c t  opined 

t h a t  c r e a t i n g  such a  cause of a c t i o n  was a  l e g i s l a t i v e  preroga- 

t i v e .  That p re roga t ive  remains a s  s t r o n g  i n  1986. Sec t ion  

768.125 d i d  no t  impose l i a b i l i t y  on s o c i a l  h o s t s ,  and t h i s  

c o u r t  cannot j u s t i f y  doing so.  

Should t h e  c o u r t  dec ide  t o  grapple  with expanded l i a b i l i t y  

on an ad hot b a s i s ,  t h e  Pandora ts  box it w i l l  be opening may 

soon be expected t o  d ivulge  r e l a t e d  ques t ions  such a s :  Should 

a  person be l i a b l e  who has  bought d r i n k s  f o r  a  f r i e n d  and then  

permi t ted  him t o  d r i v e  i n  an i n t o x i c a t e d  s t a t e ?  E.  s. , Ashlock 

v. Nor r i s ,  475 N.E.2d 1167 (Ind.  App. 1985).  Should a  h o s t  be 

l i a b l e  t o  t h i r d  persons i n j u r e d  by an a d u l t  gues t?  E . s . ,  Klein 

v. Ravsinqer,  470 A.2d 507 (Pa. 1983).  The permutat ions a r e  

endless .  Uncer ta in ty  and case-by-case i n e q u i t i e s  w i l l  be  in-  

e v i t a b l e  by-products of an & hot j u d i c i a l  approach. See a l s o  

Edqar v .  Kaje t ,  375 N.Y .S. 2d 548 (Sup. C t .  1975) (d i scuss ing  

The Georgia case  on which p l a i n t i f f s  r e l y  is a l s o  d i s -  
t i ngu i shab le .  I n  S u t t e r  v .  Hutchinqs, 254 Ga. 1 9 4 ,  
327 S.E.2d 716 (1985) ,  t h e  c o u r t  cons t rued ,  a s  a  mat- 
ter  of f i r s t  impression,  a  s t a t u t e  s i m i l a r  t o  562.11. 
It concluded t h a t  l i a b i l i t y  extended t o  s o c i a l  h o s t s .  
I n  F l o r i d a ,  however, s e c t i o n  562.11 has  been judi-  
c i a l l y  confined t o  vendors. 
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the factors which must attend any consideration of expanding 

liability, and concluding that the public policies involved 

must be examined in the legislative process). 

In the chorus of contentions that expanded liability is 

necessary to ensure victim compensation, a more sinister note 

can be detected. This recent excerpt from a lawyersv bulletin 

exposes a distasteful aspect of the state of law for which 

plaintiffs and their amicus campaign: 

Your client was injured by a drunk 
driver. Whom can you sue? It used to be 
that you could only sue the driver and may- 
be a tavern. But the law is changing . . . 
and in 1986 innovative lawyers will be 
finding new ways to recover for their 
clients. 

They [sic] key is to investigate the 
entire chain of incidents that led up to 
the driver's accident, and see who else can 
be made into a defendant. In the past 
year, everyone from the American Legion to 
the host of a wedding reception has been 
successfully sued ... this trend shows 
every sign of expanding further . . . . [It 
has given] plaintiffsv lawyers a new oppor- 
tunity for recovery, especially useful 
where the drunk himself is judgment-proof, 
and opened up a new defense for lawyers 
representing drunk drivers: bringing in 
the social host as a joint tortfeasor. 

5 Law. Alert 108 (January 27, 1986). It is clear that a seg- 

ment of those favoring creation of new common-law liabilities 

has personal economic interests in mind. Surely unsuspecting 

would-be defendants and the societal interests they represent 

are deserving of greater consideration than is evident from the 

above excerpt. 



This court should eschew the plaintiffs1 invitation to 

legislate in the arena of social host liability. Judicial re- 

straint is militated by (1) the nonexistence of any inconsis- 

tency or other appropriate basis for altering common law; (2) 

indications of legislative preemption in this area; and (3) 

reasons of public policy which discourage & expansion of 

liability. The courtls analysis should be confined to a con- 

sideration of whether section 768.125, Florida Statutes (1981) 

creates a cause of action against Mr. Ladika; its conclusion 

should be that it does not. 

CONCLUSION 

The question certified by the District Court of Appeal 

should be answered in the negative, and its decision affirmed. 

Respectfully submitted, 

CONRAD, SCHERER & JAMES 
Attorneys for Respondent Ladika 
633 South Federal Highway 
Post Office Box 14723 
Fort Lauderdale, Florida 33302 
Telephone: (305) 462-5500 

BY: r % k  
REX CONRAD 
VALERIE SHEA 
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