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Statements of the Case and Facts 

Both Miller Gas and the Commission have included in 

their answer briefs statements of the case and facts different 

from those recited in the initial brief filed by City Gas. The 

differences, however, are legally inconsequential, and appear 

to have been inserted solely for characterization. For 

example, Miller Gas makes the point that City Gas designed its 

tariff to serve WASA simply to undercut a rate proposal made by 

Miller Gas, This characterization of City Gas is obviously 

irrelevant to the outcome of this proceeding, As noted in City 

Gas' initial brief, competition is the desired goal of the 

legislation governing this industry, In any event, the 

characterization is inaccurate, As the answer brief of the 

Commission makes clear (see Commission brief at page 3 ) r  Miller 

Gas initially filed a tariff at 7.5 cents per therm in order to 

undercut the tariff which City Gas had on file for 9.48 cents 

per therm to interruptible users of natural gas. 

The Commission also took a hand at characterization, 

classifying the tariff filed by City Gas as discriminatory 

because it applied only to one facility -- WASA, Miller Gas' 

tariff for interruptible service was available only to one 

customer as Well, however, and the record indicates that it had 

no prospect of obtaining any other customer who would ever use 

this preferential tariff, The Commission acknowledged as much 
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i n  i t s  answer b r i e f ,  a t  page 1 0 .  The Commission has never 

explained why Miller Gas i s  privileged to  serve one customer 

with a  special  r a t e ,  but City Gas is  not. I n  any event, t h i s  

dichotomy ignores the f a c t  tha t  City Gas made i t s  t a r i f f  

available to  any other customer which would guarantee the same 

high volume and a  minimum two year term, a s  Dade County had 

done. 

A s  another point of asserted difference,  both Miller 

Gas and the Commission maintain that  Dade County has benefited 

from the Commission's award t o  Miller Gas by having a  r a t e  

below tha t  which e i the r  Miller Gas or City Gas would have 

charged to  in te r rupt ib le  customers before the bidding war 

began. I t  is nonsensical, however, t o  compare Miller Gas' 

winning r a t e  of 7 .5  cents per therm with the r a t e s  both Miller 

Gas and City Gas had on f i l e  for other customers before the 

County issued i t s  invi ta t ion t o  bid. The only relevant 

comparison would t e s t  City Gas' proposed r a t e  of 7 cents per 

therm against  the 7.5 cent r a t e  which the County i s  now 

required to  pay. 

What i s  l ega l ly  relevant i n  the statement of the case 

and fac t s  i s  tha t ,  when a l l  is said and done, the Commission 

simply chose t o  favor the u t i l i t y  i n i t i a l l y  favored by the 

legal  s t a f f  on the ground tha t  Miller Gas had an exclusive 

te r r i to ry .  A l l  e l s e  i n  the proceeding is  jus t i f i ca t ion  f o r  the 

a rb i t r a ry  action which the Commission took in  re ject ing Ci ty  

Gas' t a r i f f  so that  Dade County would be obliged t o  accept the 

higher r a t e  proposed by Miller Gas. 
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Araument 

The f i r s t  issue posed by Ci ty  Gas was the Commission's 

abuse of i t s  discret ion i n  f a i l i n g  t o  approve the proposed 

in te r rup t ib le  r a t e  t a r i f f  submitted by City Gas. The record 

basis  for  supporting tha t  proposed t a r i f f ,  and the lega l  

au thor i t i es  for  doing so, a r e  adequately s e t  out  i n  Ci ty  Gas' 

i n i t i a l  b r i e f .  They es tab l i sh ,  beyond argument, t ha t  Ci ty  Gas 

did a l l  tha t  was necessary -- indeed a l l  tha t  Miller Gas did -- 
t o  win  the approval of i t s  proposed t a r i f f  from the 

Commission. The answer b r i e f s  of appellees do not derogate 

from tha t  showing. 

Contrary t o  the suggestion i n  the answer b r i e f s ,  the 

Commission was not obliged to  r e j e c t  one t a r i f f  and accept the 

other.  I t  could have approved both r a t e s ,  leaving t o  Dade 

County the choice of i t s  natural  gas supplier.  The Commission 

abused i t s  discret ion i n  denying Ci ty  Gas the opportunity t o  

serve WASA so tha t  Miller Gas could alone serve tha t  customer. 

The second argument presented by Ci ty  Gas centers  on 

the Commission's award of an exclusive service t e r r i t o r y  t o  

Miller Gas. The Commission denies tha t  t h i s  occurred. The 

f a c t  is,  however, tha t  Order No. 15511 entered by the 

Commission on January 2,  1986 s ta ted  i n  no uncertain terms tha t  

the Commission did not intend to  condone an invasion by City 

Gas in to  the self-described t e r r i t o r y  of Miller Gas. Given 
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that City Gas was indeed authorized to serve WASA in the area 

which Miller Gas claimed as its exclusive territory1 (see 

Commission answer brief at page 13), the only appropriate 

decision for that agency, on the basis of this record, was to 

approve both the tariff filed by City Gas and the tariff filed 

by Miller Gas. 

Conclusion 

There is competent and substantial evidence to support 

the approval of City Gas' proposed interruptible rate tariff 

for high volume, long-term customers. The court should vacate 

so much of the Commission's orders as withholds approval of the 

tariff filed by City Gas for this class of service. 

Respectfully submitted 

Arthur J. England, Jr., Esq. 
and 

Charles M. Auslander, Esq. 
of 

Fine Jacobson Schwartz Nash 
Block & England, P.A. 

2401 Douglas Road 
Miami, Florida 33134 
(305) 446-2200 

l~iller Gas supported its claim of exclusivity by 
reference to a Federal Power Commission order alleged to 
preclude City Gas from serving WASA. This argument is 
factually and legally irrelevant to issues in this proceeding. 
That order related only to pipeline resales to City Gas of 
"firm1' gas, not interruptible gas, and the Commission even 
acknowledged its lack of authority to create exclusive 
territories of service for state-regulated utilities. 
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1401 Brickell, 7th Floor 
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