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PER C U R I A M .  

Fie have  f o r  r e v i e w  B i a n c a r d i  v .  P r o v i d e n c e  S q u a r e  

~ s s o c i a t i o n ,  I n c . ,  481 So.2d 1272  la. 5 t h  DCA 1 9 8 6 ) ,  which 

e x p r e s s l y  and d i r e c t l y  c o n f l i c t s  w i t h  d e c i s i o n s  o f  a n o t h e r  

d i s t r i c t  c o u r t  o f  a p p e a l  on  t h e  same q u e s t i o n  o f  law.' W e  have  

j u r i s d i c t i o n  p u r s u a n t  t o  a r t i c l e  V ,  s e c t i o n  3 ( b )  ( 3 1 ,  F l o r i d a  

C o n s t i t u t i o n .  The i s s u e  i n  t h i s  c a s e   is^ w h e t h e r  a  c o u r t  may 

award t h e  e q u i t a b l e  remedy o f  r e f o r m a t i o n  t o  change  t h e  

p e r c e n t a g e s  o f  owner sh ip  i n t e r e s t s  i n  t h e  common e l e m e n t s  o f  a 

condominium as se t  f o r t h  i n  t h e  condominium d e c l a r a t i o n .  W e  h o l d  

t h a t  it may and t h a t  r e f o r m a t i o n  i s  p r o p e r  i n  t h i s  c a s e .  W e ,  

t h e r e f o r e ,  q u a s h  t h e  d i s t r i c t  c o u r t ' s  d e c i s i o n .  

A s  i n i t i a l l y  c o n s t r u c t e d ,  t h e  P r o v i d e n c e  S q u a r e  o f f i c e  

condominium c o n s i s t e d  o f  f o u r  i d e n t i c a l  u n i t s .  One of  t h e s e  

1. See  Beach P l a c e  J o i n t  V e n t u r e  v .  Beach P l a c e  Condominium 
E ' n ,  I n c . ,  458 So.2d 439  l la. 2d DCA 1984)  ( a f f i r m i n g  
r e f o r m a t i o n  o f  condominium documen t s ) ;  C l e a r w a t e r  Key 
A s s o c i a t i o n - S o u t h  Beach, I n c .  v .  T h a c k e r ,  431 So.2d 641  ( F l a .  
2d D C A ) ,  r e v i e w  d i s m i s s e d ,  438 So.2d 834 ( F l a .  1983)  ( s t a t i n g  
t h a t  r e f o r m a t i o n  o f  condominium d e c l a r a t i o n  i s  a v a i l a b l e  i n  a  
p r o p e r  c a s e )  . 



u n i t s  was l a t e r  d i v i d e d  i n  h a l f  s o  t h a t  when s u b j e c t e d  t o  t h e  

condominium form of ownership  t h e r e  w e r e  t h r e e  u n i t s  of e q u a l  

s i z e  ( u n i t s  one ,  two, and t h r e e )  and two u n i t s  ( u n i t s  f o u r  and 

f i v e )  h a l f  t h e  s i z e  of t h e  l a r g e r  t h r e e .  The d e c l a r a t i o n  of 

condominium, however,  p rov ided  t h a t  each  of t h e  f i v e  u n i t s  would 

have a n  e q u a l  twen ty -percen t  ownership  s h a r e  i n  t h e  common 

e lements .  Connie B i a n c a r d i  purchased  u n i t s  f o u r  and f i v e ,  one on 

January  31,  1984 and t h e  o t h e r  on March 13 ,  1984. On A p r i l  6 ,  

1984, a  f i r e  comple te ly  d e s t r o y e d  t h e  o f f i c e  b u i l d i n g  compr i s ing  

t h e  Prov idence  Square  condominium. 

E i a n c a r d i  f i l e d  an  a c t i o n  f o r  d e c l a r a t o r y  judgment,  

s e e k i n g  a d e t e r m i n a t i o n  t h a t ,  a s  f o r t y - p e r c e n t  owner of t h e  

common e lements  and common s u r p l u s ,  s h e  would b e  e n t i t l e d  t o  

r e c e i v e  f o r t y  p e r c e n t  of t h e  n e t  i n s u r a n c e  p r o c e e d s .  The 

condominium a s s o c i a t i o n  f i l e d  a c o u n t e r c l a i m  s e e k i n g  r e f o r m a t i o n  

of t h e  condominium d e c l a r a t i o n .  The t r i a l  c o u r t  found t h a t  t h e  

d e v e l o p e r  and t h e  p u r c h a s e r s  of  t h e  condominium p a r c e l s  i n t e n d e d  

each  u n i t  t o  c a r r y  a  p e r c e n t a ~ e  s h a r e  of ownership  of t h e  common 

e lements  p r o p o r t i o n a t e  t o  i t s  s i z e .  A c c o r d i n ~ l y ,  t h e  p a r t i e s  

unders tood  t h a t  u n i t s  one ,  two, and t h r e e  each c a r r i e d  a 

twen ty - f ive  p e r c e n t  ownership  s h a r e  i n  t h e  common e lements  w h i l e  

u n i t s  f o u r  and f i v e  each c a r r i e d  a twe lve  and one-hal f  p e r c e n t  

ownership s h a r e  i n  t h e  common e lements .  The c o u r t  found t h a t  t h e  

d e c l a r a t i o n  p r o v i s i o n  i n d i c a t i n g  e q u a l  twen ty -percen t  s h a r e s  f o r  

a l l  f i v e  u n i t s  w a s  a  d r a f t i n g  m i s t a k e .  The c o u r t  reformed t h e  

document t o  e x p r e s s  t h e  ar rangement  it found t h e  p a r t i e s  t o  have 

i n t e n d e d .  

The d i s t r i c t  c o u r t  of  a p p e a l  r e v e r s e d ,  r u l i n g  t h a t  t h e  

d e c l a r a t i o n  of  condominium, b e i n g  a u n i l a t e r a l l y  c r e a t e d  

document, c o u l d  o n l y  b e  amended i n  accordance  w i t h  t h e  p r o p e r  

s t a t u t o r y  p r e r e q u i s i t e s .  Noting t h a t  t h e  d e v e l o p e r  s o l d  t h e  

u n i t s  a c c o r d i n g  t o  t h e  t e r m s  of t h e  d e c l a r a t i o n  and t h e  r e l a t e d  

documents and t h a t  B i a n c a r d i  had p a i d  t h e  a p p r o p r i a t e  amount 

r e f l e c t e d  i n  t h o s e  documents,  t h e  d i s t r i c t  c o u r t  concluded t h a t  



any f a u l t  l a y  w i t h  t h e  d e c l a r a t i o n ' s  o r i g i n a l  d r a f t s m a n  and t h a t  

t h e  c o u r t  had  no a u t h o r i t y  t o  a l t e r  t h e  documen t ' s  t e r m s .  

A c o u r t  o f  e q u i t y  h a s  t h e  power t o  r e f o r m  a  w r i t t e n  

i n s t r u m e n t  where ,  due  t o  a  m u t u a l  m i s t a k e ,  t h e  i n s t r u m e n t  a s  

drawn d o e s  n o t  a c c u r a t e l y  e x p r e s s  t h e  t r u e  i n t e n t i o n  o r  ag reemen t  

of  t h e  p a r t i e s  t o  t h e  i n s t r u m e n t .  Blumberg v .  American F i r e  & 

C a s u a l t y  C o . ,  5 1  So.2d 182  ( F l a .  1 9 5 1 ) ;  R o s e n t h a l  v .  F i r s t  

N a t i o n a l  F i r e  I n s u r a n c e  C o . ,  74 F l a .  371,  77 So .  92 ( 1 9 1 7 ) ;  

Phenix  I n s u r a n c e  C o .  v .  H i l l i a r d ,  59 F l a .  590,  52 So.  799 ( 1 9 1 0 ) ;  

M a l t  v .  R .  J .  M u e l l e r  E n t e r p r i s e s ,  I n c . ,  396 So.2d 1174 ( F l a .  4 t h  

DCA 1 9 8 1 ) ;  Gennaro v .  L e e p e r ,  313 So.2d 70 ( F l a .  2d DCA 1 9 7 5 ) .  

T h i s  p r i n c i p l e  i s  a p p l i c a b l e  t o  i n s t r u m e n t s  o f  conveyance  o f  r e a l  

p r o p e r t y  a s  w e l l  a s  t o  c o n t r a c t s  and c a n  b e  a p p l i e d  t o  c o r r e c t  an  

e r r o n e o u s  l a n d  d e s c r i p t i o n  i n  o r d e r  t o  p r o t e c t  a  p e r s o n ' s  r i g h t s  

i n  r e a l  p r o p e r t y .  Crompton v .  K i r k l a n d ,  157 F l a .  89,  24 So.2d 

902 ( 1 9 4 6 ) ;  S h e l l  Creek  Land C o .  v .  Watson, 1 0 1  F l a .  172 ,  133  So.  

621 ( 1 9 3 1 ) ;  Horne v .  J. C .  Turne r  Cypres s  Lumber Co., 55 F l a .  

690, 45 So.  l O l G  ( 1 9 0 8 ) ;  H e r r i n g  v .  F i t t s ,  43 F l a .  54,  30 So.  804 

(1901)  ; 1, 251 So.2d 284 ( F l a .  2d 

DCA 1 9 7 1 ) ;  Goodstone v .  Shamblen, 1 4 1  So.2d 8  ( F l a .  2d DCA 1 9 6 2 ) .  

No tab ly ,  i n  r e f o r m i n g  a  w r i t t e n  i n s t r u m e n t ,  a n  e q u i t y  c o u r t  i n  no 

way a l t e r s  t h e  ag reemen t  o f  t h e  p a r t i e s .  I n s t e a d ,  t h e  

r e f o r m a t i o n  o n l y  corrects t h e  d e f e c t i v e  w r i t t e n  i n s t r u m e n t  so  

t h a t  it a c c u r a t e l y  r e f l e c t s  t h e  t r u e  t e r m s  of  t h e  ag reemen t  

a c t u a l l y  r e a c h e d .  P o r t e r  v .  Meiys,  74 So.2d 82 ( F l a .  1 9 5 4 ) ;  

S o u t h e r n  Lead Corp. v .  G l a s s ,  103  F l a .  657,  138 So .  59 ( 1 9 3 1 ) ;  

Smith v .  C a r a v a s i o s ,  96 F l a .  219, 118  So.  10 ( 1 9 2 8 ) .  

W e  c a n n o t  a g r e e  w i t h  t h e  d i s t r i c t  c o u r t ' s  r u l i n g  t h a t  a  

d e c l a r a t i o n  of  condominium, b e i n g  a  u n i l a t e r a l l y  c r e a t e d  

document,  i s  n o t  s u b j e c t  t o  r e f o r m a t i o n  on  t h e  ground o f  mutua l  

m i s t a k e .  C l e a r l y ,  r e f o r m a t i o n  p r i n c i p l e s  c a n n o t  b e  a p p l i e d  t o  

c e r t a i n  k i n d s  o f  u n i l a t e r a l l y  g e n e r a t e d  l e g a l  documents which a r e  

n o n c o n t r a c t u a l  i n  n a t u r e .  Fo r  example ,  a  c i t y  c o u n c i l  r e s o l u t i o n  

e x p r e s s i n g  t h e  c i t y ' s  i n t e n t i o n s  i s  n o t  s u b j e c t  t o  r e f o r n a t i o n  

b e c a u s e ,  due  t o  i t s  u n i l a t e r a l  n a t u r e ,  such  a  r e s o l u t i o n  s i m p l y  



c a n n o t  g i v e  r i se  t o  a m u t u a l  m i s t a k e .  C a r r  v .  C i t y  of  K i s s i m m e e ,  

80 F l a .  759, 86 So .  699 ( 1 9 2 0 ) .  A d d i t i o n a l l y ,  where  a deed  i s  

g i v e n  g r a t u i t o u s l y  and  t h e r e b y  c o n s t i t u t e s  a  u n i l a t e r a l  a c t  on 

t h e  p a r t  o f  t h e  g r a n t o r ,  o r  where t h e  o n l y  c o n s i d e r a t i o n  i s  " l o v e  

and a f f e c t i o n "  r a t h e r  t h a n  m a t e r i a l  v a l u e ,  e q u i t y  w i l l  n o t  d e c r e e  

r e f o r m a t i o n  on  t h e  ground o f  m i s t a k e .  Smi th  v .  P a t t i s h a l l ,  129 

F l a .  498, 176 So.  568 ( 1 9 3 7 ) ;  T r i e s b a c k  v .  T y l e r ,  62 F l a .  580, 56 

So. 947 ( 1 9 1 1 ) ;  Harrod  v .  Simmons, 143 So.2d 717 ( F l a .  2d CCA 

1 9 6 2 ) .  On t h e  o t h e r  hand ,  a  deed  g i v e n  p u r s u a n t  t o  v a l u a b l e  

c o n s i d e r a t i o n  i s  norma l ly  t h e  r e s u l t  o f  some d e g r e e  o f  b a r g a i n i n g  

and i s ,  t h e r e f o r e ,  b i l a t e r a l  i n  c h a r a c t e r .  Whether t h e r e  i s  a n  

a n t e c e d e n t  f o r m a l  w r i t t e n  c o n t r a c t  o f  sa le  o r  mere ly  a n  o r a l  

n e g o t i a t i o n  l e a d i n g  up t o  t h e  e x e c u t i o n  of  t h e  d e e d ,  t h e  

p r o v i s i o n s  i n  t h e  deed ,  s u c h  as c o v e n a n t s ,  c o n d i t i o n s ,  

r e s t r i c t i o n s  and  r e s e r v a t i o n s ,  a s  w e l l  as t h e  d e s c r i p t i o n  o f  t h e  

l a n d  conveyed ,  are e x p r e s s i o n s  o f  t h e  ag reemen t  r e a c h e d  by t h e  

p a r t i e s  t h r o u g h  t h e  a n t e c e d e n t  n e g o t i a t i o n s .  Such a b i l a t e r a l  

i n s t r u m e n t  i s  s u b j e c t  t o  r e f o r m a t i o n  where  t h e  need a r i s e s .  

U n l i k e  e i t h e r  m u n i c i p a l  r e s o l u t i o n s  o r  n o n g r a t u i t o u s  

d e e d s ,  d e c l a r a t i o n s  o f  condominium have  b o t h  u n i l a t e r a l  and 

b i l a t e r a l  e l e m e n t s .  When a d e c l a r a t i o n  o f  condominium i s  

i n i t i a l l y  f i l e d  f o r  r e c o r d i n g ,  it  i s  u n i l a t e r a l  i n  n a t u r e .  

L a t e r ,  when condominium p a r c e l s  are s o l d ,  e a c h  conveyance i s  made 

p u r s u a n t  t o  and w i t h  r e f e r e n c e  t o  t h e  d e c l a r a t i o n .  Thus ,  t o  t h e  

e x t e n t  t h a t  a  d e c l a r a t i o n  forms  a p a r t  o f  t h e  deed  o f  conveyance  

and i s  b a s e d  on  t h e  c o n t r a c t u a l  ag reemen t  be tween t h e  se l ler  and 

t h e  p u r c h a s e r ,  i t  is  a  b i l a t e r a l  i n s t r u m e n t  as t o  which t h e r e  c a n  

b e  a m u t u a l  m i s t a k e .  I n  a s e n s e ,  a d e c l a r a t i o n  of  condominium i s  

a n a l o g o u s  t o  a s u b d i v i s i o n  p l a t .  The d e c l a r a t i o n  sets t h e  l e g a l  

ground r u l e s  f o r  a  c o n t r o l l e d  p r o c e s s  o f  s u b d i v i s i o n ,  

deve lopment ,  sa le ,  and u s e  o f  t h e  i n d i v i d u a l  p a r c e l s  o f  rea l  

p r o p e r t y  p u r s u a n t  t o  a  g e n e r a l  p l a n .  See Bank o f  S o u t h  

J a c k s o n v i l l e  v .  Cammar, 89 F l a .  296, 103  So.  827 ( 1 9 2 5 ) ;  Lawyers 

T i t l e  Guaranty  Fund v .  Milgo E l e c t r o n i c s ,  318 So.2d 416 mi la. 3d 

DCA 1 9 7 5 ) ,  cer t .  d e n i e d ,  336 So.2d 602  l la. 1 9 7 6 ) ;  § 7 1 8 . 1 0 4 ( 7 ) ,  



F l a .  S t a t .  (1984 Supp.)  ( d e c l a r a t i o n  p r o v i s i o n s  a r e  e q u i t a b l e  

s e r v i t u d e s  t h a t  r u n  w i t h  t h e  l a n d ) .  T h e r e f o r e ,  t h e  p r o v i s i o n s  i n  

t h e  i n s t a n t  d e c l a r a t i o n  of condominiun p e r t a i n i n g  t o  each  u n i t ' s  

p r o p o r t i o n a t e  s h a r e  of  t h e  common e lements  formed an i n t e g r a l  

p a r t  of each  t r a n s a c t i o n  between t h e  d e v e l o p e r  and t h e  

condominium u n i t  p u r c h a s e r s .  

The d i s t r i c t  c o u r t  concluded t h a t  o n l y  a n  amendment f i l e d  

i n  accordance  w i t h  t h e  condominium s t a t u t e s  c o u l d  change t h e  

t e r m s  of t h e  d e c l a r a t i o n .  Seeking t o  b o l s t e r  t h e  d i s t r i c t  

c o u r t ' s  d e c i s i o n ,  B i a n c a r d i  a r g u e s  t h a t  t h e  e x t e n s i v e  s t a t u t o r y  

r e g u l a t i o n  o f  condominium developments  i n  F l o r i d a  mandates t h a t  

any amendments t o  d e c l a r a t i o n s  s t r i c t l y  f o l l o w  s t a t u t o r y  

p r o c e d u r e s .  A c l o s e  examina t ion  of t h e  r e l e v a n t  condominium 

s t a t u t e s ,  however, r e v e a l s  t h a t  t h e y  f a i l  t o  p r o v i d e  an  a d e q u a t e  

remedy i n  s i t u a t i o n s  where a n  o r i g i n a l  d e c l a r a t i o n  i s  e r r o n e o u s l y  

d r a f t e d . 2  Notably ,  t h e  s t a t u t o r y  amendment of a  d e c l a r a t i o n  i s  

v e r y  d i f f e r e n t  from t h e  e q u i t a b l e  r e f o r m a t i o n  t h e r e o f .  A 

r e f o r m a t i o n  r e l a t e s  back t o  t h e  t ime t h e  i n s t r u m e n t  was 

o r i g i n a l l y  execu ted  and s imply  c o r r e c t s  t h e  document 's  language 

t o  r e a d  a s  it s h o u l d  have r e a d  a l l  a l o n g .  P o r t e r ,  74 So.2d a t  

85. By c o n t r a s t ,  a n  amendment t h a t  changes t h e  p r o v i s i o n s  of  a  

document p r o s p e c t i v e l y  does  n o t  p r o v i d e  a  d e t e r m i n a t i o n  t h a t ,  a s  

o r i g i n a l l y  w r i t t e n ,  it  c o n t a i n e d  an  e r r o n e o u s l y  d r a f t e d  

p r o v i s i o n .  

S e c t i o n  718.110 (1) ( a )  , F l o r i d a  S t a t u t e s  (Supp. 1984) , 

p r o v i d e s  t h a t ,  i n  t h e  absence  of a  method of  amendment se t  f o r t h  

i n  t h e  d e c l a r a t i o n ,  a  d e c l a r a t i o n  may be  amended by a p p r o v a l  of 

" t h e  owners of  n o t  less t h a n  t w o - t h i r d s  o f  t h e  u n i t s "  e x c e p t  a s  

t o  m a t t e r s  d e s c r i b e d  i n  s u b s e c t i o n s  ( 4 )  and (8) . S u b s e c t i o n  ( 4 )  

s t a t e s  t h a t ,  u n l e s s  p rov ided  i n  t h e  d e c l a r a t i o n ,  

2. The s t a t u t e  makes no r e f e r e n c e  t o  any p r o c e d u r e  t o  b e  
fo l lowed  i n  T a l l a h a s s e e .  Amendments t o  d e c l a r a t i o n s ,  l i k e  
o r i g i n a l  f i l i n g s  t h e r e o f ,  a r e  made by r e c o r d i n g  i n  t h e  p u b l i c  
r e c o r d s  of  t h e  coun ty  where t h e  l a n d  i s  l o c a t e d .  
§ §  718.104 ( 2 ) ,  718.110 ( 3 ) ,  F l a .  S t a t .  (1985) . 



no amendment may . . . m a t e r i a l l y  a l t e r  o r  modify t h e  
appur tenances  t o  [ any]  u n i t ,  o r  change t h e  p r o p o r t i o n  
o r  p e r c e n t a g e  by which t h e  owner of  t h e  p a r c e l  s h a r e s  
t h e  common expenses  and owns t h e  common s u r p l u s  
u n l e s s  t h e  r e c o r d  owner of t h e  u n i t  . . . j o i n [ s ]  i n  
t h e  e x e c u t i o n  of  t h e  amendment. 

§ 718.110 ( 4 ) ,  F l a .  S t a t .  (Supp. 1 9 8 4 ) .  A s  w r i t t e n  and r e c o r d e d ,  

t h e  d e c l a r a t i o n  p rov ided  t h a t  u n i t s  f o u r  and f i v e  each  had a  

twen ty -percen t  s h a r e .  The o b j e c t  of t h e  amendment would b e  t o  

r educe  t h o s e  s h a r e s  t o  t w e l v e  and one-hal f  p e r c e n t .  Thus, t h e  

d e c l a r a t i o n  c o u l d  n o t  b e  amended under s u b s e c t i o n  ( 4 )  w i t h o u t  

B i a n c a r d i ' s  c o n s e n t .  

Although s u b s e c t i o n s  ( 5 ) ,  ( 9 ) ,  and ( 1 0 )  of s e c t i o n  

718.110, F l o r i d a  S t a t u t e s  (Supp. 1984) , p r o v i d e  f o r  t h e  

c o r r e c t i o n  of e r r o r s  i n  a  d e c l a r a t i o n ,  none p r o v i d e s  a  remedy 

a p p l i c a b l e  t o  t h e  i n s t a n t  dilemma. S u b s e c t i o n  ( 5 )  o n l y  a p p l i e s  

t o  s i t u a t i o n s  where,  due  t o  a  s c r i v e n e r ' s  e r r o r ,  t h e  sum t o t a l  of  

t h e  p e r c e n t a g e  s h a r e s  of  ownership  a s s i g n e d  t o  t h e  u n i t s  i n  t h e  

d e c l a r a t i o n  f a i l s  t o  e q u a l  one  hundred p e r c e n t .  The d e c l a r a t i o n  

i n  t h e  p r e s e n t  c a s e  m i s t a k e n l y  d e s i g n a t e d  each  of t h e  f i v e  u n i t s  

a s  hav ing  a  twen ty -percen t  s h a r e .  Thus s u b s e c t i o n  ( 5 )  i s  

i n a p p l i c a b l e .  S u b s e c t i o n  ( 9 )  o n l y  a u t h o r i z e s  d e c l a r a t i o n  

amendments t h a t  w i l l  m a t e r i a l l y  a f f e c t  t h e  p r o p e r t y  r i g h t s  of t h e  

u n i t  owners i f  t h e  u n i t  owners c o n s e n t  i n  w r i t i n g .  Because t h i s  

mechanism would r e q u i r e  B i a n c a r d i ' s  c o n s e n t ,  i t  i s  r e a l i s t i c a l l y  

u n a v a i l a b l e  t o  t h e  condominium a s s o c i a t i o n .  L a s t l y ,  s u b s e c t i o n  

( 1 0 )  p r o v i d e s  t h e  c i r c u i t  c o u r t  w i t h  j u r i s d i c t i o n  t o  c o r r e c t  

errors o r  omiss ions  i n  a  d e c l a r a t i o n  or  o t h e r  n e c e s s a r y  document 

t h a t  a f f e c t  t h e  v a l i d  e x i s t e n c e  o f  t h e  condominium. Because t h e  

m i s t a k e  i n  t h e  i n s t a n t  d e c l a r a t i o n  does  n o t  c a l l  i n t o  q u e s t i o n  

t h e  l e g a l  v a l i d i t y  of t h e  condominium i t s e l f ,  s u b s e c t i o n  ( 1 0 )  i s  

i n a p p l i c a b l e  a s  w e l l .  Thus, it i s  c l e a r  t h a t  none of t h e  

s t a t u t o r y  p r o v i s i o n s  f o r  amendment a p p l y  t o  t h e  i n s t a n t  s i t u a t i o n  

or p r o v i d e  a n  a d e q u a t e  a l t e r n a t i v e  remedy. 

The d i s t r i c t  c o u r t  d e c l i n e d  t o  look  beyond t h e  condominium 

documents f o r  t h e  i n t e n t  of t h e  p a r t i e s  r e g a r d i n g  t h e  p r o p e r t y  

i n t e r e s t s  t o  b e  conveyed. Indeed,  t h e  g e n e r a l  r u l e  i n  a c t i o n s  a t  



law based on contracts and other written instruments is that 

ordinarily the writing itself must stand as the only exposition 

of the parties' intent. In a reformation action in equity, 

however, parol evidence is admissible for the purpose of 

demonstrating that the true intent of the parties was something 

other than that expressed in the written instrument. Spear v. 

McDonald, 67 So.2d 630 (Fla. 1953); Biggs v. Biggs, 452 S0.2d 129 

(Fla. 2d DCA 1984); Rowland v. Whitehead, 375 So.2d 607 (Fla. 2d 

DCA 1979). Similarly, the doctrine of merger in deed, under 

which preliminary understandings, negotiations, and agreements 

regarding a conveyance are held to merge in the deed leaving it 

as the sole expositor of the parties' intent, is inapplicable in 

an action seeking the equitable remedy of reformation. 

Southpointe Development, Inc. v. Cruikshank, (Fla. 

2d DCA), review denied, 492 So.2d 1330 (Fla. 1986).  heref fore, 

we conclude that the trial court acted properly by allowing parol 

evidence concerning the declaration's failure to express the true 

intentions of the parties. 

Biancardi next argues that, as a matter of law, the trial 

court's findings of fact did not justify the conclusion of mutual 

mistake. We disagree and find the trial court's finding of 

mutual mistake to be correct. A mistake is mutual when the 

parties agree to one thing and then, due to either a scrivener's 

error or inadvertence, express something different in the written 

instrument. Blumberg, 51 So.2d at 184. Because the developer, 

Biancardi, and the other unit purchasers understood that the 

respective percentage ownership shares in the common elements 

were to be twenty-five percent each for units one, two, and 

three, and twelve and one-half percent each for units four and 

five, the declaration's provision of equal twenty-percent shares 

for all five units was clearly a mutual mistake. 3 

3. Even if, as Biancardi suggests, there was no mutual mistake 
because she knew the declaration gave units four and five 
each a twenty-percent share, there would still be grounds 
under the evidence for a decree of reformation. Reformation 
is proper when there is a mistake on the part of one side of 



. . 
F i n a l l y ,  B i a n c a r d i  con tends  t h a t  t h e  e v i d e n c e  d i d  n o t  

s u p p o r t  t h e  t r i a l  c o u r t ' s  f i n d i n g s  of f a c t .  I n  s u p p o r t  of i t s  

f i n d i n g  t h a t  a l l  p a r t i e s  i n v o l v e d  knew B i a n c a r d i ' s  two u n i t s  each 

had a  twe lve  and one-half  p e r c e n t  ownership  s h a r e  and w e r e ,  

t h e r e f o r e ,  mis taken  a b o u t  t h e  t e r m s  e x p r e s s e d  i n  t h e  d e c l a r a t i o n ,  

t h e  t r i a l  c o u r t  made e x t e n s i v e  f i n d i n g s  concern ing  t h e  ongoing 

r e l a t i o n s h i p  between t h e  u n i t  owners.  W e  view t h e  t r i a l  c o u r t ' s  

f i n d i n g s  concern ing  t h e  f i n a n c i a l  o b l i g a t i o n s  c a r r i e d  by t h e  

r e s p e c t i v e  p a r t i e s  t o  b e  of p a r t i c u l a r  s i g n i f i c a n c e .  

S p e c i f i c a l l y ,  t h e  monthly maintenance  c o l l e c t i o n ,  common 

expenses ,  i n s u r a n c e  premiums, a d  valorem t a x e s ,  and o t h e r  

expenses  a s s o c i a t e d  w i t h  t h e  Prov idence  Square  A s s o c i a t i o n  f o r  

u n i t s  f o u r  and f i v e  combined e q u a l e d  t h e  expenses  of t h e  owners 

of u n i t s  one ,  two, and t h r e e  s e p a r a t e l y .  B i a n c a r d i  a r g u e s  t h a t  

h e r  knowledge of t h e  t a x e s ,  expenses ,  and assessments  s h e  was 

r e q u i r e d  t o  pay does  n o t  demons t ra te  t h a t  t h e  d e c l a r a t i o n ' s  

p r o v i s i o n s  c o n c e r n i n g  ownership  s h a r e s  was a  m i s t a k e  because  it 

was n o t  shown t h a t  s h e  knew what m o u n t s  t h e  o t h e r  u n i t  owners 

w e r e  pay ing .  Evidence  was p r e s e n t e d ,  however, t o  show t h a t  s h e  

was aware of t h e  r a t i o  of  f i n a n c i a l  r e s p o n s i b i l i t i e s  among t h e  

s e v e r a l  u n i t  owners.  Moreover, a  condominium p u r c h a s e r  i s  

charged w i t h  n o t i c e  n o t  o n l y  of t h e  r e c o r d  documents,  b u t  a l s o  of 

t h e  p h y s i c a l  c o n f i g u r a t i o n  of t h e  b u i l d i n g s  c o n s t i t u t i n g  t h e  

condominium. Beach P l a c e  J o i n t  Ven tu re  v .  Beach P l a c e  

Condominium A s s o c i a t i o n ,  I n c . ,  458 So.2d 439, 4 4 1  ( F l a .  2d DCA 

1 9 8 4 ) .  

I n  a n  e q u i t a b l e  a c t i o n  f o r  r e f o r m a t i o n  of a  w r i t t e n  

i n s t r u m e n t ,  t h e  c h a n c e l l o r ' s  f i n d i n g s  of f a c t  a r e  e n t i t l e d  t o  a  

presumpt ion  of  c o r r e c t n e s s .  Though t h e  e v i d e n c e  may be  s u b j e c t  

t o  v a r y i n g  i n t e r p r e t a t i o n s ,  t h e  c h a n c e l l o r ' s  judgment r e s o l v i n g  

t h e  e v i d e n t i a r y  c o n f l i c t s  w i l l  n o t  be  d i s t u r b e d  on a p p e a l  u n l e s s  

it i s  shown t o  be c l e a r l y  e r r o n e o u s .  Tatum v .  C i t y  B u i l d i n g  & 

t h e  t r a n s a c t i o n ,  and i n e q u i t a b l e  conduc t  on t h e  p a r t  of t h e  
o t h e r  s i d e .  S e e ,  e - g . ,  FIopkins v .  M i l l s ,  116 F l a .  550, 156 
So. 532 (1934). 



Loan Association, 76 Fla. 258, 260, 79 So. 839, 839 (1918) ; 

Baldwin v. Christopher, 75 Fla. 605, 615, 79 So. 339, 342 (1918); 

Rosenthal, 74 Fla. at 381, 77 So. at 94. -- See also Hopping v. 

Lovejoy, 53 So.2d 704, 704 (Fla. 1951) (chancellor should accept 

master's findings of facts showing entitlement to reformation, 

where supported by evidence). We find the trial court's findings 

and judgment amply supported by legally sufficient evidence. 

Accordingly, we quash the decision of the district court 

and renand for proceedings consistent with this opinion. 

It is so ordered. 

McDONALD, C.J., and OVERTON, EHRLICH and BARKETT, JJ., Concur 
SHAW, J. and ADKINS, J. (Ret.), Dissent 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, IF 
FILED, DETERMINED. 



Application for Review of the Decision of the District Court 
of Appeal - Direct Conflict of Decisions 

Fifth District - Case No. 85-461 

Harlan L. Paul of James, Zirnrnerman & Paul, DeLand, Florida, 

for Petitioner 

Michael S. May, DeLand, Florida, 

for Respondent 


