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PRELIMINARY STATEMENT 

P e t i t i o n e r ,  Joe  Edward Lee, t h e  Appel lan t ,  Defendant 

below, w i l l  be r e f e r r e d  t o  a s  Lee o r  P e t i t i o n e r .  Respondent, 

S t a t e  of F l o r i d a ,  t h e  p rosecu t ing  a u t h o r i t y  below, w i l l  be 

r e f e r r e d  t o  a s  t h e  S t a t e .  

References t o  t h e  one volume of t h e  record  of appea l  

con ta in ing  t h e  l e g a l  documents f i l e d  i n  t h i s  cause  w i l l  be 

made by t h e  symbol "R" followed by t h e  a p p r o p r i a t e  page 

number i n  p a r e n t h e s i s  (R- ) .  References t o  t h e  one volume 

of t h e  r eco rd  of appeal  con ta in ing  t h e  t r a n s c r i p t  of t h e  

hea r ing  on t h e  motion t o  d i smiss  f o r  improper governmental 

conduct  w i l l  be made by t h e  symbol "MD" followed by t h e  

app rop r i a t e  page number i n  p a r e n t h e s i s  (MD- ) .  References 

t o  t h e  one volume of t h e  record  of appea l  con ta in ing  t h e  

t r a n s c r i p t  of t h e  hea r ing  on t h e  motion t o  withdraw p l e a  of 

no lo  contendere  w i l l  be made by t h e  symbol "WP" followed by 

t h e  a p p r o p r i a t e  page number (WP- ) .  References t o  t h e  

supplemental  r eco rd  c o n t a i n i n g  t h e  presen tence  i n v e s t i g a t i o n  

w i l l  be made by t h e  symbol "SR" followed by t h e  a p p r o p r i a t e  

page number i n  p a r e n t h e s i s  (SR- ) . 

iii 



STATEmNT OF THE CASE AND FACTS 

On November 19 ,  1984, Joe  Edward Lee was charged i n  

Bradford County wi th  two counts  of possess ion  and two counts  

of s a l e  of coca ine  (R-34). Lee f i l e d  a  motion t o  d i smis s  

t h e  charges  a l l e g i n g  improper governmental conduct  (R-19-21). 

Lee claimed he was denied due process  because t h e  c o n f i d e n t i a l  

informant  was pa id  a  con t ingen t  f e e  f o r  h i s  s e r v i c e s  by law 

enforcement.  A t  t h e  February 20, 1985 hea r ing  on t h e  motion 

t o  d i s m i s s ,  t h e  S t a t e  s t i p u l a t e d  t o  t h e  fo l lowing  f a c t s :  

(1) In  January,  1984, t h e  F l o r i d a  Department 
of Law Enforcement (FDLE) agreed t o  pay t h e  
in formant ,  Ronald Carn, $25.00 f o r  each 
purchase  of c o n t r o l l e d  subs tances  made by him 
i n  Bradford County. 

( 2 )  Lee was t a r g e t e d  a s  a  defendant  by t h e  FDLE 
be fo re  t h e  commission of t h e  o f f e n s e s  charged i n  
t h e  Informat ion.  

(3 )  The FDLE agen t s  d i d  n o t  know how t h e  
informant  arranged t h e  purchases  of coca ine  
from Lee. A f t e r  bo th  purchases  t h e  informant  
was pa id  $25.00 by t h e  FDLE. 

( 4 )  Carn was pa id  $25.00 on January 20, 1984, 
a f t e r  purchasing drugs  from another  i n d i v i d u a l  
i n  Bradford County pursuant  t o  t h e  i n fo rman t ' s  
agreement wi th  t h e  FDLE. 

Testimony adduced from FDLE Agent Jimmie C o l l i n s  

d i s c l o s e d  t h a t  t h e  con t ingen t  f e e  agreement w i th  Carn was 

te rmina ted  a f t e r  t h e  January 20th purchases  because 

11 ... -- t h a t  t h i s  buy -- i n d i v i d u a l  purchase and ind iv idua l  

payments may, you know, cause  us  some problems ..." (MD-17). 

C o l l i n s  f u r t h e r  t e s t i f i e d  t h a t  he was aware of t h e  i n fo rman t ' s  



ex tens ive  c r i m i n a l  r eco rd  inc lud ing  a  p e r j u r y  conv ic t ion  

(MD-22,23). Ronald Carn t e s t i f i e d  t h a t  he had a t  l e a s t  f o u r  

a l i a s e s  (MD-25) and t h a t  h i s  only  sources  of income were 

payments from t h e  FDLE and money r ece ived  from t h e  s a l e  of 

i tems he had s t o l e n  (MD-31,32) . 
The t r i a l  c o u r t  denied t h e  motion a t  t h e  c l o s e  of t he  

hea r ing  (MD-52) and by w r i t t e n  o r d e r  rendered March 5 ,  1985 

A f t e r  t h e  motion t o  d i smis s  was den ied ,  Lee e n t e r e d  a  

nego t i a t ed  p l e a  of no lo  contendere  t o  one count  of pos ses s ion  

of coca ine .  The w r i t t e n  p l e a  agreement provided t h a t :  

(1) The Defendant r e s e r v e s  h i s  r i g h t  t o  appeal  
t h e  d e n i a l  of d e f e n d a n t ' s  motion t o  d i smis s  f o r  
improper governmental conduct  . 
( 2 )  The S t a t e  w i l l  recommend p roba t ion .  

( 3 )  The S t a t e  w i l l  remain s i l e n t  a s  t o  t h e  
wi thhold ing  of a d j u d i c a t i o n  of g u i l t .  

( 4 )  The S t a t e  w i l l  e n t e r  a  n o l l e  p rosequi  t o  
Counts 11, I11 and I V  of t h e  Informat ion (R-26) . 
On March 1 4 ,  1985, Lee f i l e d  a  motion t o  withdraw t h e  

p l e a  of no lo  contendere  a s s e r t i n g  t h a t  t h e  FDLE c a s e  agen t  

a c t i n g  f o r  t h e  S t a t e  had v i o l a t e d  Paragraph 2 of t h e  

nego t i a t ed  p l e a  (R-33,34). In t h e  c o u r t  o f f i c i a l ' s  

s ta tement  p o r t i o n  of t h e  PSI, FDLE Agent ~ o l l i n s  claimed 

t h a t :  1) Lee was a  b igge r  coca ine  d e a l e r  than  r e a l i z e d  by 

t h i s  c o u r t  appearance;  2 )  p roba t ion  was n o t  a p p r o p r i a t e ;  and 

3) M r .  Lee deserved a  per iod  of i n c a r c e r a t i o n  (SR-11). 



a A t  t h e  A p r i l  1, 1985 h e a r i n g ,  L e e  informed t h e  c o u r t  

t h a t  a t  t h e  t i m e  t h e  n e g o t i a t e d  p l e a  was e n t e r e d  b o t h  t h e  

Defendant  and t h e  S t a t e  a n t i c i p a t e d  a  recommendation of 

p r o b a t i o n  from law enforcement  (WD-3,4). The S t a t e  d i d  n o t  

deny t h e  r e p r e s e n t a t i o n s  by L e e  r e g a r d i n g  t h e  expec ted  

recommendation, b u t  o b j e c t e d  t o  t h e  motion on t h e  grounds 

t h a t  t h e  p l e a  was e n t e r e d  f r e e l y  by t h e  P e t i t i o n e r .  Although 

n o t  c l e a r  from r e a d i n g  t h e  t r a n s c r i p t ,  t h e  p r o s e c u t o r  c la imed 

he would disavow a t  s e n t e n c i n g  Agent C o l l i n s '  s t a t e m e n t s  " a s  

be ing  something t h a t ' s  n o t  based on any th ing  t h a t  I know" 

(WD-8). 

The t r i a l  c o u r t  den ied  t h e  motion t o  withdraw t h e  p l e a  

of no lo  con t ende re  (R-35) and proceeded t o  s e n t e n c i n g .  L e e  

was a j u d i c a t e d  g u i l t y  of p o s s e s s i o n  of c o c a i n e ,  p l aced  on 

t h r e e  ( 3 )  y e a r s  p r o b a t i o n  and o r d e r e d  t o  s e r v e  s i x t y  (60)  days  

i n  a  Department of  C o r r e c t i o n s  i n s t i t u t i o n  (R-36-38). 

An appea l  t o  t h e  F i r s t  D i s t r i c t  was t a k e n  a l l e g i n g  t h e  

t r i a l  c o u r t  had e r r e d  i n  denying t h e  motion t o  d i s m i s s  f o r  

improper governmental  conduc t  and i n  denying t h e  motion t o  

withdraw p l e a  o f  n o l o  con t ende re .  The F i r s t  D i s t r i c t  a f f i r m e d  

t h e  t r i a l  c o u r t ' s  r u l i n g s  on January  1 5 ,  1986. I n  i t s  o p i n i o n ,  

a  copy o f  which i s  a t t a c h e d  a s  an appendix ,  t h e  a p p e l l a t e  

c o u r t  c e r t i f i e d  a s  i n  d i r e c t  c o n f l i c t  w i t h  t h e  Fou r th  D i s t r i c t  

t h e  f o l l owing  q u e s t i o n :  



WHEN A LAW ENFORCEMENT O F F I C E R  MAKES AN INDEPENDENT 
RECOMMENDATION TO THE T R I A L  COURT THAT RUNS COUNTER 
TO THE RECOMMENDATION I N  A PLEA AGREEMENT ENTERED 
INTO BY THE STATE ATTORNEY'S O F F I C E  FOR THE "STATE1' ,  
MUST THE TRIAL COURT PERMIT A WITHDRAWAL OF THE PLEA? 

A t i m e l y  n o t i c e  t o  invoke t h e  d i s c r e t i o n a r y  j u r i s d i c t i o n  

of t h i s  c o u r t  under  R u l e  9 . 0 3 0  ( 2 )  (A)  ( i v )  w a s  f i l e d  on February 



SUMMARY ,OF ARGUMENT 

ISSUE I 

The p rosecu t ing  a t t o r n e y  a s  p a r t  of a  p l e a  barga in  

wi th  P e t i t i o n e r  agreed t h a t  t h e  "S ta te1 '  would recommend a  

sen tence  of p roba t ion .  In  c o n s i d e r a t i o n  of t h a t  promise,  

t h e  P e t i t i o n e r  withdrew h i s  p l e a  of n o t  g u i l t y  and e n t e r e d  

a  p l e a  of no lo  contendere .  A s t a t e  law enforcement o f f i c e r  

i n  t h e  presen tence  i n v e s t i g a t i o n  s t a t e d  t h a t  p roba t ion  was 

no t  a p p r o p r i a t e  and recommended i n c a r c e r a t i o n  f o r  Lee. The 

recommendation of i n c a r c e r a t i o n  by an agent  of t h e  " S t a t e "  

was i n  c l e a r  v i o l a t i o n  of one of t h e  terms of p l e a  agreement. 

Lee d i d  r e l y ,  and was e n t i t l e d  t o  r e l y ,  upon t h e  p rosecu t ing  

a t t o r n e y ' s  a u t h o r i t y  a s  t h e  r e p r e s e n t a t i v e  f o r  t he  " S t a t e "  i n  

t h e  p l e a  n e g o t i a t i o n s .  These8 f a c t s  p re sen ted  t o  t h e  t r i a l  

c o u r t  c l e a r l y  demonstrated good cause  f o r  withdrawal of t h e  

no lo  contendere  p l e a  be fo re  sen tence  was imposed. The F i r s t  

D i s t r i c t  e r r e d  i n  a f f i rming  t h e  t r i a l  c o u r t ' s  d e n i a l  of t h e  

P e t i t i o n e r ' s  motion t o  withdraw p l e a .  

ISSUE I1 

The S t a t e ' s  involvement and method of o b t a i n i n g  evidence 

of a  crime v i o l a t e d  t h e  P e t i t i o n e r ' s  r i g h t  t o  c o n s t i t u t i o n a l  

due p roces s  of law. Lee was t a r g e t e d  a s  a  defendant  by t h e  

S t a t e  be fo re  t h e  commission of t h e  o f f e n s e s .  The informant ,  

who was t h e  S t a t e ' s  ch i e f  w i t n e s s ,  was pa id  a  f e e  by t h e  



p o l i c e  con t ingen t  upon t h e  i n fo rman t ' s  a c t u a l  purchase of 

c o n t r o l l e d  subs t ances  from Lee. In  a f f i r m i n g  t h e  t r i a l  c o u r t  

t h e  m a j o r i t y  opinion and concur r ing  op in ion  i n  t h e  F i r s t  

D i s t r i c t  do n o t  add res s  t h e  c r u c i a l  p o l i c y  c o n s i d e r a t i o n  -- 
should t h e  c o u r t s  s a n c t i o n  con t ingen t  f e e  arrangements and,  

thereby ,  encourage t h i s  p o l i c e  p r a c t i c e  t h a t  i s  s u b j e c t  t o  

abuse ? 



ISSUE I 

I. THE FIRST DISTRICT ERRED AS A MATTER 
OF LAW I N  AFFIRMING THE TRIAL COURT'S 
DENIAL OF PETITIONER'S MOTION TO WITHDRAW 
PLEA OF NOLO CONTENDERE BECAUSE THE PLEA 
AGREEMENT WAS BREACHED BY THE STATE. 

ARGUMENT 

The F i r s t  D i s t r i c t  (Erv in ,  J.  , d i s s e n t i n g )  c e r t i f i e d  

t h e  fo l lowing  ques t ion :  

WHEN A LAW ENFORCEMENT OFFICER MAKES AN 
INDEPENDENT RECOMMENDATION TO THE TRIAL 
COURT THAT RUNS COUNTER TO THE RECOMMENDATION 
I N  A PLEA AGREEMENT ENTERED I N T O  BY THE 
STATE ATTORNEY'S OFFICE FOR THE "STATE", 
MUST THE TRIAL COURT PERMIT A WITHDRAWAL OF 
THE PLEA? 

The P e t i t i o n e r  submits t h a t  t h e  answer t o  t h e  c e r t i f i e d  

ques t ion  should be i n  t h e  a f f i r m a t i v e ,  p a r t i c u l a r l y  cons ide r ing  

t h e  f a c t s  surrounding t h e  ca se  a t  ba r .  In t h e  presen tence  

i n v e s t i g a t i o n  prepared by Probat ion and Pa ro l e  S e r v i c e s ,  t h e  

fo l lowing  recommendation was a t t r i b u t e d  t o  t h e  S t a t e ' s  l e a d  

agent  : 

According t o  Jimmy C o l l i n s ,  F l o r i d a  Department 
of Law Enforcement Agent, i n  r e f e rence  t o  
S t a rke  a r e a ,  M r .  Lee i s  a b igge r  coca ine  d e a l e r  
than was r e a l i z e d  by t h i s  c o u r t  appearance. H e  
f e e l s  t h i s  should be taken  i n t o  c o n s i d e r a t i o n  a t  
sentencing.  According t o  M r .  C o l l i n s ,  L e e  was 
making a s u b s t a n t i a l  l i v i n g  s e l l i n g  drugs  and 
s i n c e  t h i s  a r r e s t  t h e i r  agency has  q u i t e  a b i t  
of feedback and t h e r e  a r e  i n d i c a t i o n s  of 
cont inued drug d e a l i n g s  i n  r e f e r e n c e  t o  M r .  Lee. 



Agent C o l l i n s  d o e s  n o t  t h i n k  t h a t  p r o b a t i o n  
i n  t h i s  c a s e  i s  a p p r o p r i a t e  and t h a t  M r .  L e e  
d e s e r v e s  a  p e r i o d  of  i n c a r c e r a t i o n .  (SR-11) 

P u r s u a n t  t o  Rule 3 . 1 7 0 ( £ ) ,  F l o r i d a  Rules  o f  C r i m i n a l  

P rocedure ,  b e f o r e  i m p o s i t i o n  of  s e n t e n c e  L e e  f i l e d  a  motion 

t o  withdraw t h e  n o l o  c o n t e n d e r e  p l e a  a l l e g i n g  Agent C o l l i n s '  

s t a t e m e n t  i n  t h e  PSI v i o l a t e d  t h e  p l e a  agreement .  A t  t h e  

h e a r i n g  on t h e  mot ion ,  Lee's c o u n s e l  a d v i s e d  t h e  t r i a l  c o u r t  

t h a t  : 

. . . I ' m  s u r e  M r .  E l w e l l  [ t h e  p r o s e c u t o r ]  w i l l  
c o r r e c t  m e  i f  I ' m  wrong on t h i s .  Our t h i n k i n g ,  
Your Honor. . . I  t o o k  Jimmy C o l l i n s ,  who was t h e  
l e a d  a g e n t  ... when I t o o k  h i s  d e p o s i t i o n  a  y e a r  
l a t e r  from when t h i s  t r a n s a c t i o n  supposedly  o c c u r r e d  
... M r .  C o l l i n s  b a s i c a l l y  s a i d  t h a t  he  d i d n ' t  know 
who M r .  Lee was; M r .  L e e  was n o t  p a r t  o f  Opera t ion  
Clean-Up; t h a t  he was n o t  a  major  d e a l e r ;  t h a t  a s  
f a r  a s  he  knew, he knew n o t h i n g  a b o u t  M r .  L e e ;  b u t  
f o r  Ronald Carnes  ( s i c ) ,  M r .  L e e  would n o t  have 
been swept  up i n t o  t h i s  d r a g n e t  t h a t  was g o i n g  on 
h e r e  i n  Bradford  County, t h a t  no one e lse  i n  FDLE 
was aware o f  M r .  L e e  and t h a t  b a s i c a l l y  he  w a s n ' t  
o f  i n t e r e s t  and c e r t a i n l y  w a s n ' t  any s o r t  o f  major  
c o c a i n e  d e a l e r  a t  a l l .  

With t h a t  i n  mind, o u r  t h i n k i n g  was -- and I 
b e l i e v e  M r .  E l w e l l  t h o u g h t  -- t h a t  a  recommendation 
o f  p r o b a t i o n  would be a p p r o p r i a t e  i n  M r .  Lee's c a s e  
and w e  a n t i c i p a t e d  a  p r e s e n t e n c e  i n v e s t i g a t i o n  t h a t  
would come forward  from law enforcement  t o  s a y ,  "Yes, 
he was a  good c a n d i d a t e  f o r  p r o b a t i o n  and was n o t  a  
major  d e a l e r  and,  i n  f a c t ,  was n o t  p a r t  of  Opera t ion  
Clean-Up" . 

A f t e r  w e  changed t h e  p l e a  and p u r s u a n t  t o  t h e  
n e g o t i a t e d  p l e a  where t h e  S t a t e ,  a s  p a r t  o f  t h e  
p l e a  n e g o t i a t i o n ,  s a y s  t h e y ' l l  come forward  and 
recommend p r o b a t i o n  on what  w e  know t h a t  t h e  S t a t e  
knows about . . .Mr.  L e e ,  Jimmy C o l l i n s  makes a  s t a t e m e n t  
a  hundred and e i g h t y  d e g r e e s  d i f f e r e n t  from what h e ' s  
s a i d  i n  h i s  d e p o s i t i o n  a  m e r e  two months b e f o r e  t h e  
change o f  p l e a . .  . (WD-3,4) . 



The p r o s e c u t o r  d i d  n o t  d i s p u t e  Lee's r e p r e s e n t a t i o n s  

b u t  o b j e c t e d  t o  t h e  motion c l a iming  t h a t  t h e  p l e a  of  n o l o  

con tendere  was f r e e l y  e n t e r e d  by t h e  P e t i t i o n e r .  L e e  a g r e e s  

t h a t  t h e  p l e a  was f r e e l y  e n t e r e d ,  b u t  it was e n t e r e d  i n  con- 

s i d e r a t i o n  o f  t h e  promises  made by t h e  S t a t e  through i t s  

r e p r e s e n t a t i v e ,  t h e  p r o s e c u t i n g  a t t o r n e y .  A s  no ted  i n  t h e  

d i s s e n t i n g  o p i n i o n ,  t h e  p r o s e c u t o r  i s  t h e  s o l e  p a r t y  r e p r e -  

s e n t i n g  t h e  S t a t e  i n  p l e a  agreements .  Rule 3.171 ( b )  ( 2 )  ( i)  , 

RCrP, f u r t h e r  p rov ide s  t h a t  t h e  p r o s e c u t i n g  a t t o r n e y  s h a l l  

" a p p r i s e  t h e  t r i a l  judge o f  a l l  m a t e r i a l  f a c t s  known t o  him 

r e g a r d i n g  t h e  o f f e n s e  and t h e  d e f e n d a n t ' s  background p r i o r  t o  

accep tance  o f  a  p l e a  by t h e  t r i a l  judge . "  

~ c c o r d i n g l y ,  L e e  r e l i e d  on t h e  p r o s e c u t o r ' s  recornmenda- 

t i o n  o f  p r o b a t i o n  under t h e  assumption t h a t  t h e  p r o s e c u t o r  

was a p p r i s e d  o f  a l l  m a t e r i a l  f a c t s  r e l a t i n g  t o  t h e  change o f  

p l e a .  Agent C o l l i n s  had been deposed and ques t i oned  abou t  

Lee's d rug  involvement on ly  two months b e f o r e  t h e  change o f  

p l e a  (and one  y e a r  a f t e r  t h e  o f f e n s e s ) .  Based on t h a t  t e s t imony ,  

t h e  p r o s e c u t o r  a n t i c i p a t e d ,  a s  w e l l  a s  t h e  P e t i t i o n e r ,  a 

recommendation of  p r o b a t i o n  from t h e  FDLE. Both s i d e s  w e r e  

s u r p r i s e d  by C o l l i n s '  recommendation because  it c o n t r a d i c t e d  

h i s  p r e v i o u s  s t a t e m e n t s .  

S ince  t h e  law f a v o r s  a  t r i a l  on t h e  m e r i t s ,  a  motion 

t o  withdraw shou ld  be l i b e r a l l y  g r a n t e d  b e f o r e  impos i t i on  o f  

s en t ence .  It  shou ld  n o t  be  r e f u s e d  where t h e  ends  o f  j u s t i c e  

w i l l  n o t  be subse rved .  F o r t i n i  v,. S t a t e ,  472 So. 2d 1383 



• (F l a .  4 th  DCA 1985) .  ( C i t a t i o n s  omi t t ed . )  A s  Judge Ervin 

wrote i n  h i s  d i s s e n t  below: 

... A defendant  o r  h i s  a t t o r n e y  should be under 
no o b l i g a t i o n  t o  seek ou t  a l l  governmental agen t s  
who, d i r e c t l y  o r  remotely ,  were involved i n  t h e  
i n v e s t i g a t i o n  of t h e  c a s e  i n  o r d e r  t o  determine 
whether t hey  concur i n  t h e  barga in  s t r u c k .  I t  
would be h e l p f u l  f o r  t h e  s t a t e  a t t o r n e y  t o  c o n s u l t  
such persons  be fo re  he e n t e r s  i n t o  any such agree-  
ment, bu t  once t h e  agreement i s  achieved,  f a i r n e s s  
should d i c t a t e  t h a t  no o f f i c e r  of t h e  government 
w i l l  make any u t t e r a n c e  t h a t  would tend t o  com- 
promise i t s  e f f e c t i v e n e s s .  I f  such persons  f e e l  
t hey  cannot  i n  good conscience r e s p e c t  t h e  p a r t i e s '  
compact, w i t h  t h e  r e s u l t  t h a t  t h e i r  r e s e r v a t i o n s  
a r e  conveyed t o  t h e  t r i a l  judge, a f f e c t i n g  any 
d e c i s i o n  n o t  t o  abide by t h e  agreement, t h e  
c o n t r a c t  i n  i t s  e n t i r e t y  upon r e q u e s t  should 
be vaca ted ,  i nc lud ing  t h e  d e f e n d a n t ' s  p l e a .  The 
b a s i s  f o r  t h e  v a c a t i o n  -- no l e s s  than  i f  t h e  
p rosecu t ion  i t s e l f  breaches  t h e  agreement -- r e s t s  
upon ' an  outraged sense  of  f a i r n e s s . . . ' .  

a In t h e  c a s e  a t  b a r ,  sen tence  had n o t  been imposed and 

t h e  S t a t e  would n o t  have been pre jud iced  i n  i t s  p rosecu t ion  

of t h e  P e t i t i o n e r .  The t r i a l  c o u r t  merely had t o  g r a n t  t h e  

motion and p l a c e  t h e  c a s e  back on t h e  t r i a l  docke t .  This  

c o u r t  should r e v e r s e  t h e  o r d e r  denying t h e  motion t o  withdraw 

p l e a  of no lo  contendere  and remand f o r  t r i a l .  

ISSUE I1 -. 

11. THE FIRST DISTRICT AS A MATTER OF LAW 
ERRED I N  AFFIRMING THE TRIAL COURT'S 
ORDER DENYING THE MOTION TO DISMISS 
FOR IMPROPER GOVERNMENTAL CONDUCT 
THAT VIOLATED PETITIONER'S RIGHT TO 
CONSTITUTIONAL DUE PROCESS OF LAW. 



ARGUMENT 

The F i r s t  D i s t r i c t ' s  o p i n i o n  p e r t a i n i n g  t o  t h e  

v i o l a t i o n  o f  L e e ' s  due  p r o c e s s  r i g h t s  i s  i n  d i r e c t  c o n f l i c t  

w i t h  t h i s  C o u r t ' s  r u l i n g  i n  S t a t e  v.  Glosson,  462 So. 2d 

1082 ( F l a .  1 9 8 5 ) .  While acknowledging t h a t  t h e  c i r u c m s t a n c e s  

i n  t h e  i n s t a n t  c a s e  a r e  "somewhat s i m i l a r "  t o  Glosson,  t h e  

F i r s t  D i s t r i c t  c l a imed  " s i g n i f i c a n t  d i f f e r e n c e s "  i n  r e a c h i n g  

i t s  d e c i s i o n  t h a t  Glosson was n o t  c o n t r o l l i n g .  Lee submi t s  

t h a t  t h e  d i f f e r e n c e s  i n  t h e  f a c t s  between - Lee and Glosson -- 
do n o t  j u s t i f y  t h e  lower  a p p e l l a t e  c o u r t ' s  f a i l u r e  t o  f o l l o w  

t h e  h o l d i n g  i n  Glosson.  I n  t h e  c a s e  a t  b a r ,  t h e  S t a t e  

s t i p u l a t e d  i n  t h e  t r i a l  c o u r t  t h a t :  

1. Lee was t a r g e t e d  by law enforcement  a s  a  
d e f e n d a n t  b e f o r e  t h e  commission of t h e  o f f e n s e s .  

2. The i n f o r m a n t  was t h e  S t a t e ' s  c h i e f  w i t n e s s  
and he  was p a i d  by law enforcement  a  f e e  c o n t i n g e n t  
upon him p u r c h a s i n g  c o n t r o l l e d  s u b s t a n c e s .  

3 .  The law enforcement  o f f i c e r s  d i d  n o t  know what  
t h e  i n f o r m a n t  had done t o  set  up t h e  p u r c h a s e s  o f  
c o c a i n e  from Lee. 

4 .  The i n f o r m a n t  was p a i d  $25.00 a f t e r  each  p u r c h a s e  
from Lee. 

I n  s p i t e  of  t h e  f a c t  t h a t  t h e  S t a t e  s t i p u l a t e d  t h a t  

Lee was t a r g e t e d  by law enforcement  b e f o r e  t h e  crimes, t h e  

F i r s t  D i s t r i c t  h e l d  t h a t  Lee was t a r g e t e d  by t h e  in fo rmant .  

Although Lee may have i n i t i a l l y  been mentioned by t h e  

i n f o r m a n t ,  t h e r e  i s  n o t  d o u b t  t h a t  t h e  p o l i c e  t a r g e t e d  Lee 



and agreed t o  pay Carn a  f e e  i f  Carn was s u c c e s s f u l  i n  

pu rchas ing  c o n t r o l l e d  subs t ances  from P e t i t i o n e r .  Recognizing 

t h e  p o t e n t i a l  f o r  abuse by law enforcement u s i n g  t h e s e  p o l i c e  

p r a c t i c e s ,  t h e  F i f t h  C i r c u i t  Cour t  o f  Appeals i n  t h e  c a s e  o f  

Williamson v.  United S t a t e s ,  311 F.2d 4 4 1  ( 5 t h  C i r .  1962 ) ,  

s t a t e d  : 

Without some such j u s t i f i c a t i o n  o r  
e x p l a n a t i o n ,  w e  cannot  s a n c t i o n  a  
c o n t i n g e n t  f e e  agreement t o  produce 
ev idence  a g a i n s t  p a r t i c u l a r  named 
de fendan t s  a s  t o  t h e  crimes n o t  y e t  
committed. Such an  arrangement might  
t e n d  t o  a  ' f rame-up ' ,  o r  t o  cause  an 
in former  t o  induce o r  persuade i nnocen t  
p e r s o n s  t o  commit crimes which t h e y  
had no p r e v i o u s  i n t e n t  o r  purpose  t o  
commit. The o p p o r t u n i t i e s  f o r  abuse 
a r e  t o o  obv ious  t o  r e q u i r e  e l a b o r a t i o n .  

311 F.2d 4 4 1 ,  4 4 4 .  I n  t h i s  c a s e ,  t h e  EDLE a g e n t s  c and id ly  

admi t ted  t h a t  t h e y  d i d  n o t  know i f  t h e  in formant  had c o n t a c t e d  

L e e  one t i m e  o r  one hundred t i m e s  i n  h i s  a t t e m p t s  t o  se t  up 

t h e  P e t i t i o n e r .  The a g e n t s  d i d  n o t  know and, a p p a r e n t l y  d i d  

n o t  c a r e ,  how t h e  purchases  w e r e  a r ranged  by M r .  Carn. They 

e x e r c i s e d  no s u p e r v i s i o n  o r  c o n t r o l  over  t h e  in formant .  Th i s  

f a i l u r e  t o  s u p e r v i s e  o r  c o n t r o l  i s  p a r t i c u l a r l y  t r o u b l i n g  

c o n s i d e r i n g  M r .  Ca rn ' s  unsavory background. The in formant  

had a  r e c o r d  o f  numerous c o n v i c t i o n s ,  i n c l u d i n g  a  c o n v i c t i o n  

f o r  p e r j u r y .  The in formant  had a t  l e a s t  f o u r  a l i a s e s ,  and h i s  

on ly  sou rce s  o f  income were t h e  payments from FDLE and money 

r ece ived  from t h e  s a l e  o f  i t e m s  he  had s t o l e n .  Cons ider ing  

h i s  f i n a n c i a l  p l i g h t ,  i n c e n t i v e  f o r  Carn t o  persuade ,  induce 

and c a j o l e  peop le  t o  s e l l  d rugs  t o  him was g r e a t .  



Judge Erv in ,  i n  h i s  concur r ing  op in ion  on t h e  due 

process  i s s u e ,  i n t e r p r e t s  t h e  ho ld ing  i n  S t a t e  v. Glosson - 

t o  be p r i m a r i l y  concerned wi th  t h e  e f f e c t  t h e  f e e  arrangement 

might have on t h e  i n fo rman t ' s  tes t imony.  Concluding t h a t  

t h e  S t a t e ' s  p rosecu t ion  i n  t h e  c a s e  a t  ba r  could have been 

secured wi thout  t h e  i n fo rman t ' s  tes t imony,  he found no v i o l a t i o n  

of Lee ' s  r i g h t  t o  due process .  F i r s t ,  t h e  P e t i t i o n e r  r e s p e c t -  

f u l l y  d i s p u t e s  t h e  assumption t h a t  t h e  S t a t e  could have pro- 

secu ted  t h e  c a s e  wi thout  M r .  Ca rn ' s  tes t imony.  The S t a t e  a t  

t h e  t r i a l  c o u r t  s t i p u l a t e d  t h a t  Carn was i t s  c h i e f  wi tness .  

Carn s e t  up t h e  buys,  made t h e  purchases ,  handled t h e  evidence,  

and would be a  necessary  wi tnes s  i n  t h e  c h a i n  of custody of 

t h e  p h y s i c a l  evidence.  Carn would a l s o  be a  necessary • wi tnes s  t o  r e b u t  t h e  defense  of  entrapment i f  i n t e rposed  by 

Lee a t  t r i a l .  

However, t h e  P e t i t i o n e r  submits t h a t  t h e  ma jo r i t y  opinion 

and concur r ing  op in ion  avoid t h e  most c r u c i a l  a s p e c t  of  t h e  i s s u e .  

Should t h e  c o u r t s  condone con t ingen t  f e e  arrangements? Should 

t h e  c o u r t ' s  de t e rmina t ion  of due process  v i o l a t i o n s  t u r n  on 

whether t h e  i n fo rman t ' s  payment was con t ingen t  upon secu r ing  

evidence o r  con t ingen t  upon h i s  tes t imony? A r e n ' t  t h e  opportuni-  

t i e s  f o r  abuse t h a t  concerned t h e  F i f t h  C i r c u i t  i n  --- Williamson 

p r e s e n t  i n  bo th  s i t u a t i o n s ?  The P e t i t i o n e r  submits t h a t  t h e r e  

a r e  o t h e r  i n v e s t i g a t i v e  methods a v a i l a b l e  t o  law enforcement 

and t h a t  t h e  p o l i c e  w i l l  n o t  be  unduly hampered i n  t h e i r  

apprehension of c r i m i n a l s  i f  t hey  cannot  use  con t ingen t  f e e s .  



In t h e  c a s e  a t  b a r ,  t h e  informant  was p a i d  based on 

t h e  s u c c e s s f u l  performance of h i s  d u t i e s .  L e e  was t a r g e t e d  

a s  a  defendant  by t h e  p o l i c e  be fo re  t h e  o f f e n s e s  were 

committed. The informant  set up t h e  purchases ,  made t h e  

buys, and was p a i d  f o r  h i s  c a t c h .  This  s i t u a t i o n  c l e a r l y  

f a l l s  under t h e  r u l i n g s  i n  Glosson, - .  i d ,  Williamson, sup ra ,  

and United S t a t e s  v .  Joseph,  533 F.2d 282 ( 5 t h  C i r .  1976) ,  

c e r t .  den ied ,  431 U.S. 905, 95 S. C t .  1698, 52 L .  Ed.,2d 389 - -.- 
(1977) .  The F i r s t  D i s t r i c t  e r r e d  i n  a f f i r m i n g  t h e  t r i a l  

c o u r t ' s  d e n i a l  of t h e  motion t o  d i smis s  f o r  improper 

governmental conduct .  



CONCLUSION 

For t h e  reasons  given above, t h e  ho ld ing  of t h e  F i r s t  

D i s t r i c t  a s  t o  I s sue  I1 should be r eve r sed  and remanded wi th  

d i r e c t i o n s  t o  d i smis s  t h e  charges  a g a i n s t  t h e  P e t i t i o n e r .  

F a i l i n g  t h a t ,  t h e  ho ld ing  of t h e  F i r s t  D i s t r i c t  should be 

reversed  a s  t o  I s s u e  I and remanded t o  t h e  t r i a l  c o u r t  

w i th  d i r e c t i o n s  t o  pe rmi t  t h e  P e t i t i o n e r  t o  withdraw h i s  p l e a  

of no lo  contendere .  

Respec t fu l ly  submi t ted ,  
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