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IN THE SUPREME COURT OF FLORIDA 

CARL ELBERT MOSLEY, 

Petitioner, 

v. 

STATE OF FLORIDA, 

Respondent. 

CASE NO. 68,314 

BRIEF OF PETITIONER ON THE MERITS 

I PRELIMINARY STATEMENT 

CARL ELBERT MOSLEY was the defendant in the trial 

court and appellant before the District Court of Appeal, 

First District. He will be referred to in this brief as 

"petitioner," "defendant," or by his proper name. 

Reference to the record on appeal will be by use of the 

symbol "R" followed by the appropriate page number in 

parentheses. 



I1 STATEMENT OF THE CASE AND FACTS 

Count I of an amended information containing four 

charges alleged that petitioner, on March 24, 1984, 

committed second degree murder by shooting and killing 

Frederick B. Hendrickson with a pistol firearm, contrary 

to Sections 775.087 and 782.04, Florida Statutes (1983). 

Count I1 alleged that petitioner, on March 24, 1984, 

committed second degree murder by shooting and killing 

George W. Dyson with a pistol firearm, contrary to 

Sections 775.087 and 782.04, Florida Statutes (1983). 

Count I11 alleged that petitioner, on March 24, 1984, 

committed attempted second degree murder by shooting 

Randy Darwin Page with a pistol firearm, contrary to 

Sections 777.04 and 782.04, Florida Statutes (1983). 

Count IV alleged that petitioner, on March 24, 1984, used 

a firearm during the commission of a murder, contrary to 

Section 790.07 (2) , Florida Statutes (1983) (R-51-52) . 
Petitioner proceeded to a trial by a jury. 

John Moore, a deputy in charge of communications at 

the Clay County Sheriff's Department, testified that at 

8:53 p.m. on March 24, 1984, petitioner telephoned the 

sheriff's department. That conversation was recorded, and 

the following was played before the jury: 

"Clay County Sheriff's Office. 
May I help you?" 

"Yes, ma'am. This is Carl E. 
Mosley. I'm a special deputy sheriff 
and there's a bunch of damn drunks piled 



up i n  a d i t c h  over  h e r e  i n  f r o n t  of my 
house h e r e ,  and I need you t o  send a 
deputy o u t  t h e r e  a s  soon a s  he  can g e t  
here .  " 

"Okay. Hold on j u s t  a minute,  
p l ea se .  Okay, sir. Where a r e  t hey  a t ? "  

"They a r e  r i g h t  h e r e  i n  f r o n t  of 204 
Deer T r a i l  and 209 Deer T r a i l .  I d o n ' t  
know. There a r e  t h r e e  o r  f o u r  damn 
c a r l o a d s  p i l e d  up over  i n  t h a t  damn d i t c h  
over  t h e r e ,  and I went over  and t o l d  them 
who I was. I t o l d  them I was a deputy 
s h e r i f f  myself ,  and they  s a i d ,  'To h e l l  
wi th  you. I d o n ' t  mind you. You d o n ' t  
mean a God-damned t h i n g  t o  me. 

"So send me some h e l p  o u t  h e r e  r i g h t  
quick.  I f  you d o n ' t ,  I ' m  l i a b l e  t o  t a k e  
some a c t i o n . "  

"Okay. Your phone number, p l e a s e ? "  

"Yeah. " 

"Your phone number?" 

"yeah. " 

"Okay. How many people  o u t  t h e r e  
pa r ty ing?"  

"Damn i f  I know. Three o r  f o u r  
t r u c k l o a d s  of them. Looks l i k e  t h e y ' r e  
p i l e d  up i n  t h e  damn d i t c h  over  here . "  

"Okay. We'l l  g e t  somebody o u t  t h e r e .  
Okay? They're on Deer T r a i l ,  r i g h t ? "  

" T e l l  them t o  s t e p  on it r i g h t  quick."  

"Okay. They ' re  on Deer T r a i l ,  r i g h t ? "  

"Yeah. " 



O f f i c e r  Moore t e s t i f i e d  a l s o  t h a t  a t  9:00 p.m. one 

F rances  Templin phoned t h e  s h e r i f f ' s  o f f i c e .  That  con- 

v e r s a t i o n  was a l s o  r eco rded ,  and t h e  fo l l owing  was p layed  

b e f o r e  t h e  ju ry :  

"Clay County S h e r i f f ' s  O f f i c e .  May 
I h e l p  you?" 

" y e s ,  ma'am. My name i s  Frances  
Templin and t h e r e  i s  a man o u t  h e r e  waving 
a gun a t  everybody." 

"Okay. Out where, ma'am?" 

"On D e e r  T r a i l .  I d o n ' t  even--what 's 
t h e  a d d r e s s  h e r e ?  203.  I t h i n k  t hey  c a l l  
him M r .  Mosley." 

"Okay. Where i s  h e  a t  r i g h t  now?" 

" H e ' s  o u t  on t h e  road  waving a gun." 

"Right  on D e e r  T r a i l ?  Give m e  a  l a n d  
mark. " 

"The a d d r e s s  I j u s t  t o l d  you." 

"Okay. H e ' s  r i g h t  i n  f r o n t  of t h a t  
r e s i d e n c e ? "  

" Y e s ,  ma'am." 

"Okay. Did h e  say  any th ing?  Did 
he  appea r  t o  be  d r i n k i n g ? "  

"I d o n ' t  know what h i s  problem is.  
Some boys came down t o  o u r  house because  
t h e y ' d  p u t  t h e i r  t r u c k  i n  t h e  d i t c h  and 
asked  u s  i f  w e  cou ld  p u l l  them o u t .  And 
w e  came o u t  t o  p u l l  them o u t  and h e ' s  
waving t h e  gun a t  everybody,  and I want 
somebody o u t  h e r e  r i g h t  now b e f o r e  he  
s h o o t s  somebody." 

"Okay, ma'am. Ma'am, calm down. I 
have somebody e n r o u t e  o u t  t h e r e  r i g h t  
now. Can you g i v e  m e  some d e t a i l s  a s  t o  
what h e ' s  wear ing?  What t h i s ,  what t h e  
gentleman i s  wearing?" 



"I d o n ' t  even know. I t h i n k  h e ' s  
wear ing a  g r een  jumpsuit  o r  something,  
and r a v i n g  on abou t  him be ing  a  deputy  
s h e r i f f  o r  something,  and everybody ' s  
under  a r r e s t ,  and h e ' s  p o i n t i n g  guns a t  
p e o p l e ' s  f a c e s . "  

"Ma'am, ma'am, i s  it a  gun o r  r i f l e ? "  

" I t ' s  a  hand gun." 

"Okay. S t ay  on t h e  l i n e .  What 's 
your  phone number?" 

" I t ' s  282-1973." 

"Okay. S t a y  on t h e  l i n e .  I ' l l  be  
back w i t h  you, okay?'' 

(R-215-216). 

J enn ings  Murrhee, S h e r i f f  of Clay County, F l o r i d a ,  

t e s t i f i e d  g e n e r a l l y  a s  t o  t h e  d u t i e s  of t h e  O f f i c e  of 

S h e r i f f .  I n  o r d e r  t o  b e  empowered t o  make a n  a r r e s t ,  a l l  

r e g u l a r  d e p u t i e s  a r e  r e q u i r e d  t o  t a k e  a  480 hour  cou r se ;  

r e s e r v e  d e p u t i e s  must be  s u p e r v i s e d  by a  f u l l - t i m e  o f f i c e r  

f o r  180 hours .  Guns a r e  t o  be  d i s p l a y e d  on ly  i n  d e f e n s e  

of t h e  l i f e  of a  c i t i z e n  o r  t h a t  of an o f f i c e r .  S p e c i a l  

d e p u t i e s  a r e  appo in t ed  by t h e  s h e r i f f  f o r  a  p a r t i c u l a r i z e d  

purpose .  

S h e r i f f  Murrhee t e s t i f i e d  f u r t h e r  t h a t  h e  h a s  known 

p e t i t i o n e r  f o r  a  long  t i m e .  P e t i t i o n e r  s e rved  a s  c o n s t a b l e ,  

an  e l e c t e d  p o s i t i o n ,  f o r  16 y e a r s .  I n  1964 he  was e l e c t e d  

S h e r i f f  of Clay County and s e rved  one  t e r m .  

I n  J anua ry ,  1984, Murrhee appo in t ed  p e t i t i o n e r  a  

s p e c i a l  depu ty ,  i n  r e sponse  t o  p e t i t i o n e r ' s  comp la in t s  

r e g a r d i n g  s p e e d e r s  i n  h i s  neighborhood.  R e f e r r i n g  t o  



S e c t i o n  30.09, F l o r i d a  S t a t u t e s  (1983) ,  r e l a t i n g  t o  

s p e c i a l  d e p u t i e s  and a u t h o r i z i n g  t h e i r  use  i n  t h e  

e v e n t  of n a t u r a l  d i s a s t e r s  o r  t o  a s s i s t  i n  q u e l l i n g  a  

r i o t  o r  o t h e r  b reach  of  t h e  peace when o rde red  t o  do s o  

by t h e  s h e r i f f ,  Murrhee t e s t i f i e d  t h a t  he  had n o t  

a u t h o r i z e d  p e t i t i o n e r  t o  q u e l l  a  b reach  of t h e  peace  on 

March 2 4 ,  1984 (R-217-225). 

F rances  Templin t e s t i f i e d  t h a t  a t  8:45 on March 2 4 ,  

1984, s h e ,  h e r  son Shawn Young, and h e r  f r i e n d  Kent 

Young, w e r e  p r epa r ing  t o  go t o  t h e  g roce ry  s t o r e  when a  

man who i d e n t i f i e d  himself  a s  George Dyson approached 

them and r eques t ed  a s s i s t a n c e  i n  removing a  t r u c k  from a  

d i t c h .  A person  named Johnny jo ined  them and a l l  

proceeded t o  t h e  a r e a  where t h e  t r u c k  was s t uck .  A s  

t hey  w e r e  i n  t h e  p r o c e s s  of a t t a c h i n g  a  rope  t o  t h e  

t r u c k ,  Templin observed a  man approaching them, d i s p l a y i n g  

a gun and y e l l i n g  t h a t  a l l  w e r e  under  a r r e s t .  While ove r  

100 f e e t  away t h e  man o rde red  t h a t  t h e  rope n o t  be  

a t t a c h e d  t o  t h e  t r u c k .  The man, p e t i t i o n e r ,  po in t ed  a  

gun a t  Kent Young's f a c e  and t o l d  him n o t  t o  move. George 

Dyson t o l d  p e t i t i o n e r  t h a t  t h e y  knew one a n o t h e r ,  a s  

Dyson had once he lped  p e t i t i o n e r  b u i l d  a  f ence .  P e t i t i o n e r  

r e p l i e d  t h a t  he  d i d  n o t  c a r e  and t h a t  a l l  w e r e  under  a r r e s t .  

P e t i t i o n e r  pushed t h e  boys around,  a l t hough ,  accord ing  t o  

Templin, t h e  boys w e r e  p o l i t e  t o  p e t i t i o n e r .  Templin and 

h e r  f r i e n d s  t hen  proceeded t o  a  g roce ry  s t o r e .  On t h e i r  



way t h e y  encounte red  a  p o l i c e  o f f i c e r  and overheard  a n  

announcement o v e r  t h e  r a d i o  t h a t  s h o t s  had been f i r e d  

(R-232-245). 

On cross-examinat ion Templin t e s t i f i e d  t h a t  s h e  d i d  

n o t  n o t i c e  p e t i t i o n e r  had on ly  one eye ,  n o r  d i d  s h e  n o t i c e  

h i s  r i g h t  hand (R-246-254). 

C h a r l e s  Kent Young t e s t i f i e d  t h a t  h e  and h i s  g i r l f r i e n d ,  

F rances  Templin, and t h e i r  son ,  Shawn Young, w e r e  p r e p a r i n g  

t o  go t o  t h e  g roce ry  s t o r e  when a  man who i n t roduced  h imse l f  

a s  George Dyson approached him and asked  i f  J e r r y ,  Young's 

ne ighbor ,  was home. Young e x p l a i n e d  t h a t  J e r r y  was n o t  

t h e r e .  Dyson t h e n  e x p l a i n e d  t h a t  h i s  t r u c k  was s t u c k  and 

r e q u e s t e d  a s s i s t a n c e .  Young ag reed  t o  h e l p .  On t h e i r  way 

t o  t h e  house ,  Young p icked  up two more pa s senge r s ,  Bruce 

and Johnny, who wanted a  r i d e  t o  Bruce ' s  house.  

Dyson a t t a c h e d  a  r ope  between t h e  s t u c k  t r u c k  and 

Young's t r u c k .  P e t i t i o n e r ,  d i s p l a y i n g  a  gun, approached 

t h e  group,  o r d e r e d  them t o  remove t h e  rope ,  and o r d e r e d  

them t o  s t a y  u n t i l  t h e  s h e r i f f  came. A t  one  p o i n t  

p e t i t i o n e r  p o i n t e d  t h e  gun a t  Young. P e t i t i o n e r  s t a t e d  

t h a t  t h e y  w e r e  a l l  under  a r r e s t .  Dyson and o t h e r s  

e x p l a i n e d  t o  p e t i t i o n e r  t h a t  t h e y  knew him. P e t i t i o n e r  

r e p l i e d  t h a t  h e  d i d  n o t  c a r e  who t h e y  were; t h a t  a l l  w e r e  

t o  remain pending a r r i v a l  o f  t h e  s h e r i f f .  A t  one  p o i n t  

p e t i t i o n e r  r e f e r r e d  t o  t h e  boys a s  "a bunch of  long-ha i red  

h ippy mother f u c k e r s . "  



Mr. Young noticed that Frances Templin had slipped 

away. Dyson told petitioner that the children in the 

area did not need to hear what was going on. Appellant 

stated: "Well, I have no reason to hold them [Youncj, 

Templin, Shawn Young, Bruce, and Johnny] here. He can 

yo." Young left, along with Templin, Shawn Young, Bruce, 

and Johnny (R-254-267). Bruce Barbaro testified that he 

asked Charles Kent Young for a ride to John Hardy's house 

to get supplies so that Hardy and Barbaro could camp out 

next to Barbaro's house. They stopped where Dyson's truck 

was stuck. Barbaro's testimony corroborated that of the 

previous witnesses as to petitioner's waving a gun, informing 

people they were under arrest, and his profanity. From 

three to five times petitioner insisted that everyone stay 

until the police arrived. 

Young dropped Barbaro and Hardy off at Barbaro's house. 

When Barbaro's father learned that petitioner had a gun, 

and that Barbaro's sister may be in that area, Barbaro's 

father directed Bruce to get his sister. Upon approaching 

the area Bruce heard several gunshots and saw George Dyson 

lying on the ground. 

John Hardy, the next state witness, gave testimony 

that corroborated that of previous state witnesses Frances 

Templin, Charles Kent Young, and Bruce Barbaro (R-287-303). 

Peter Lipkovic, M.D., was deemed an expert in pathology. 

He testified that he performed autopsies upon two persons, 

- 8 - 



George Dyson and F r e d e r i c k  Hendrickson.  Both d i e d  from 

b l e e d i n g  r e s u l t i n g  from a  gunshot  wound. A b u l l e t  e n t e r e d  

Dyson's  neck,  s eve red  major  a r t e r i e s ,  and e x i t e d  o u t  o f  

t h e  o t h e r  s i d e  of t h e  neck.  With r e s p e c t  t o  Hendrickson,  

a  b u l l e t  e n t e r e d  h i s  back and proceeded upward, f r a c t u r i n g  

a  r i b  and p e r f o r a t i n g  a  l ung ,  e x i t i n g  on t h e  f l e s h y  p a r t  

of  t h e  shou lde r  (R-304-315). 

On c ross -examina t ion  it was r e v e a l e d  t h a t  Dyson was 

s h o t  a t  c l o s e  range ,  a  f o o t  o r  less, and t h a t  h i s  b lood 

a l c o h o l  l e v e l  a t  t h e  t i m e  o f  t h e  au topsy  was .16. 

Hendrickson was c a r r y i n g  a  k n i f e  (R-315-321). 

Randy Darwin Page t e s t i f i e d  t h a t  he  s p e n t  t h e  day of 

March 24, 1984, d r i n k i n g  b e e r  and f i s h i n g  w i t h  f r i e n d s ,  

i n c l u d i n g  George Dyson and F r e d e r i c k  Hendrickson.  On 

t h e i r  way t o  Dyson's  house ,  Dyson's  t r u c k  g o t  s t u c k .  

P e t i t i o n e r  appeared  on t h e  s cene ,  c a r r y i n g  a  p i s t o l .  

L a t e r ,  p e t i t i o n e r  s h o t  t h e  w i t n e s s ,  Dyson, and 

Hendrickson from a  d i s t a n c e  of e i g h t  t o  t e n  f e e t .  Seconds 

l a t e r ,  Page hea rd  more s h o t s  f i r e d .  Page g o t  up and r a n  

(R-328-344). 

On c ross -examina t ion  Page admi t t ed  t h a t  a l l  t h r e e  

had been d r i n k i n g  t h a t  day and t h a t  h e  was p r e t t y  

i n t o x i c a t e d .  I n  f a c t ,  Page remembered no th ing  a b o u t  

Young appea r ing  on t h e  s cene  and a t t a c h i n g  a  r ope  t o  t h e  

t r u c k .  Page admi t t ed  t h a t  t h e y  w e r e  ho t rodd ing  t h a t  n i g h t .  

Page cou ld  n o t  r e c a l l  p e t i t i o n e r  i n s i s t i n g  t h a t  t h e y  remain 



u n t i l  t h e  p o l i c e  came, o r  t h a t  p e t i t i o n e r  went t o  h i s  house 

t o  make a  t e l ephone  c a l l  (R-344-362). 

Deputy Ralph Jones  of  t h e  Clay County S h e r i f f ' s  

Department t e s t i f i e d  t h a t  h e  and O f f i c e r  Woodruff w e r e  

summoned t o  t h e  scene .  The w i t n e s s  f i r s t  encounte red  Randy 

Page,  who had been s h o t .  The o f f i c e r s  proceeded t o  t h e  

s cene  of  t h e  shoo t i ng .  P e t i t i o n e r ,  a f t e r  t h r e e  r e q u e s t s ,  

r e l i n q u i s h e d  h i s  f i r e a r m  and h o l s t e r  t o  t h e  o f f i c e r s .  

P e t i t i o n e r  s t a t e d ,  "Come on down and j o i n  t h e  fun .  I j u s t  

s h o t  someone." O f f i c e r  Jones  a l s o  checked t h e  b o d i e s  of  

George Dyson and F r e d e r i c k  Hendrickson f o r  v i t a l  s i g n s ,  

f i n d i n g  none. P e t i t i o n e r  appeared t o  unders tand  what was 

be ing  s a i d  i n  h i s  p r e sence ,  because  he  responded t o  commands. 

To t h e  o f f i c e r ,  p e t i t i o n e r  s imu l t aneous ly  seemed t o  b e  bo th  

"cocky" and " p o s s i b l y  i n  a  s t a t e  o f  shock." (R-364-384). 

O f f i c e r  Bobby Woodruff of  t h e  Clay County S h e r i f f ' s  

Department t e s t i f i e d  t h a t ,  a f t e r  warnings ,  p e t i t i o n e r  s t a t e d  

t h a t  he  had been a  lawman f o r  30  y e a r s ,  and t h a t  he  had 

k i l l e d  t h e  sons  o f  b i t c h e s .  P e t i t i o n e r  s t a t e d  f u r t h e r  t h a t  

two c a r s  had been d r a g  r a c i n g  and became s t u c k  i n  a  d i t c h .  

A f t e r  t e l ephon ing  t h e  p o l i c e ,  p e t i t i o n e r  went o u t  t o  t h e  

c a r s  and,  c a r r y i n g  a  gun, o rde r ed  everyone t o  s t a y  u n t i l  

t h e  p o l i c e  a r r i v e d .  The boys took  p e t i t i o n e r  v e r y  l i g h t l y  

and t h r e a t e n e d  t o  b e a t  him up. Two of  them grabbed 

p e t i t i o n e r  a t  each  arm. The t h i r d ,  s t a n d i n g  i n  f r o n t  of 

p e t i t i o n e r ,  grabbed p e t i t i o n e r ' s  neck.  P e t i t i o n e r  f i r s t  

s h o t  t h e  pe rson  i n  f r o n t  of  him, and t h e n  s h o t  t h e  two 



others as they were running away. When informed that one 

of the three persons shot was alive, petitioner stated if 

the police would let him go he would take care of that 

third person. Officer Woodruff detected a moderate odor 

of alcohol on petitioner's breath. Petitioner seemed angry 

and not remorseful. He appeared able to see and hear 

(R-392-420). 

Annie Bell Mosley, married to petitioner's nephew and 

who is petitioner's next door neighbor, first observed 

three boys attempting to free a truck stuck in soft sand. 

Thereafter a woman asked to use the telephone to call the 

police, explaining that an old man was outside threatening 

people. The witness looked outside and saw petitioner. 

The woman called the police. The witness then held the 

phone, during which time several shots were fired (R-434-445). 

Petitioner's nephew, Hilliard Mosley, testified that, 

at a distance of 100 feet, he observed three boys standing 

near a truck with petitioner. He then heard several shots 

fired. After the shooting the witness refused petitioner's 

directive to get more bullets. Standing over the body of 

one who had been shot, petitioner stated: "Die you son of 

a bitch. If I had another bullet, I'd shoot you again." 

At no time did any of the three boys behave aggressively 

toward petitioner. (R-455-463). 

On cross-examination the witness admitted that he and 

petitioner had a falling out with one another, and had not 



spoken t o  each  o t h e r  f o r  o v e r  a  y e a r .  The t h r e e  boys  were 

f i v e  t o  e i g h t  f e e t  from p e t i t i o n e r  (R-463-472). 

A t  t h i s  p o i n t  i n  t h e  p r o c e e d i n g s  t h e  s t a t e  r e s t e d  

(R-473). P e t i t i o n e r ' s  motion f o r  a  judgment of  a c q u i t t a l  

was d e n i e d  (R-473-480). 

Deputy Thomas Waugh of t h e  Clay  County S h e r i f f ' s  

Department ,  t h e  f i r s t  d e f e n s e  w i t n e s s ,  t e s t i f i e d  t h a t  

a t  S h e r i f f  Murrhee ' s  d i r e c t i o n  h e  d e l i v e r e d  a  s p e c i a l  

depu ty  c a r d  and badge t o  p e t i t i o n e r  (R-493-496). 

The t e s t i m o n y  of t h e  n e x t  d e f e n s e  w i t n e s s ,  Martha 

Conway, a  depu ty  c l e r k ,  was p r o f f e r e d .  Through h e r  

t e s t i m o n y  t h e  d e f e n s e  sough t  t o  i n t r o d u c e  i n t o  e v i d e n c e  

t h e  judgment and s e n t e n c e  d a t e d  February  8 ,  1984, 

i n d i c a t i n g  t h a t  George Dyson, born May 8 ,  1962,  e n t e r e d  

a  no c o n t e s t  p l e a  t o  D U I ,  and had h i s  d r i v e r ' s  l i c e n s e  

revoked f o r  s i x  months. The s t a t e ' s  o b j e c t i o n  t o  i t s  

i n t r o d u c t i o n  was s u s t a i n e d  on r e l e v a n c y  g rounds ,  r e j e c t i n g  

d e f e n s e  c o u n s e l ' s  argument t h a t  t h e  e x h i b i t  was r e l e v a n t  

t o  show Dyson's  mot ive  f o r  want ing  t o  l e a v e  t h e  a r e a  where 

h i s  t r u c k  was s t u c k  b e f o r e  any d e p u t i e s  a r r i v e d  (R-497-504). 

Defense c o u n s e l  t h e n  r e l a t e d  t h a t  h e  had j u s t  spoken 

t o  Randy Page,  and t h a t  Page would t e s t i f y ,  i f  a l lowed ,  

t h a t  t h e  main r e a s o n  h e  and t h e  o t h e r s  wanted t o  f r e e  t h e  

t r u c k  q u i c k l y  was because  of Dyson's D U I  c o n v i c t i o n ,  The 

t r i a l  c o u r t  r u l e d  t h i s  t e s t i m o n y  i n a d m i s s i b l e  (R-504-517). 



David Warniment of t h e  FDLE, deemed an e x p e r t  i n  

f i r e a r m s ,  t e s t i f i e d  t h a t  he performed c e r t a i n  t e s t i n g  on 

p e t i t i o n e r ' s  f i r ea rm.  Fourteen pounds of p re s su re  i s  

r equ i r ed  t o  p u l l  t h e  gun ' s  t r i g g e r .  P r o p e l l e n t  powders 

p r e s e n t  on Randy Page ' s  s h i r t  i n d i c a t e d  t h a t  t h e  muzzle 

end of t h e  f i r e a r m  was two t o  f i v e  f e e t  from t h e  s h i r t  

when f i r e d .  No such powder was d i scovered  on a  h a t  worn 

by F rede r i ck  Hendrickson, o r  on c l o t h i n g  worn by p e t i t i o n e r  

(R-517-529). 

On cross-examination Warniment t e s t i f i e d  t h a t  no 

p r o p e l l e n t  powder was d i scovered  on a  s h i r t  worn by 

Hendrickson (R-529-534). 

A s  defense  e x h i b i t  # 2 ,  t h e  defense  in t roduced  i n t o  

evidence a  s ta tement  made by p e t i t i o n e r  t o  O f f i c e r  Padge t t  

of t h e  Clay County S h e r i f f ' s  Department (R-534-535). 

I n  t h a t  s ta tement  p e t i t i o n e r  r e l a t e d  t h a t  he s h o t  t h e  men 

on ly  a f t e r  t h e  men had th rea t ened  him, and one of them 

had grabbed h i s  neck and t h e  o t h e r s  grabbed h i s  arms 

(R-16-17). 

A f t e r  a  ju ry  i n s t r u c t i o n  conference dur ing  which 

defense  counsel  purpor ted  t o  waive, wi th  p e t i t i o n e r ' s  

consen t ,  a l l  i n s t r u c t i o n s  and v e r d i c t  o p t i o n s  on l e s s e r  

o f f e n s e s  (R-538-539), t h e  defense  p re sen ted  t h e  tes t imony 

of Thomas Edwards, an opthamologis t .  D r .  Edwards t e s t i f i e d  

t h a t  he has  known p e t i t i o n e r  s i n c e  September, 1970. 

According t o  t h e  w i tnes s ,  p e t i t i o n e r  l o s t  h i s  l e f t  eye i n  



a  boa t ing  a c c i d e n t  t h a t  occur red  i n  1943. I n  1970, D r .  

Edwards c e r t i f i e d  p e t i t i o n e r  was t o t a l l y  and i r r evocab ly  

b l i n d .  Pursuant  t o  t e s t s  conducted October 1, 1984, 

p e t i t i o n e r  could  count  f i n g e r s  a t  a  d i s t a n c e  of f i v e  f e e t  

i n  b r i g h t  l i g h t .  A s c a r r e d  r e t i n a  a r e a  i n d i c a t e d  t h a t  

p e t i t i o n e r  would s t r a i n  t o  count  f i n g e r s .  The doc to r  

a l s o  d e t e c t e d  e a r l y  s i g n s  of c a t a r a c t s  i n  a p p e l l a n t ' s  

remaining eye.  P e t i t i o n e r  can d e t e c t  forms, doors ,  and 

windows i n  f r o n t  of him, and a l s o  people ,  a l though  it i s  

doub t fu l  t h a t  p e t i t i o n e r  could determine t h e  p e r s o n ' s  r a c e  

o r  sex.  People wi th  v i s i o n  problems o f t e n  adapt  somewhat, 

and r e l y  more h e a v i l y  upon t h e i r  remaining senses  (R-567- 

583) .  

With t h e  ju ry  absen t  D r .  Edwards t e s t i f i e d  t h a t  he  

had c o n s t r u c t e d  a  s p e c i a l  p a i r  of g l a s s e s  t h a t  one wi th  

normal o r  f a i r l y  normal v i s i o n  looking through them would 

s e e  approximately  how p e t i t i o n e r  sees under i d e a l  c o n d i t i o n s .  

The t r i a l  c o u r t  r u l e d  t h e  g l a s s e s  i nadmis s ib l e  i n  evidence 

because of a  d i scovery  v i o l a t i o n  and because t h e  j u r o r s  

could  n o t  compensate i n  t h e  way p e t i t i o n e r  has  l ea rned  

(R-584-589). 

A t  t h e  conc lus ion  of D r .  Edwards' tes t imony t h e  

defense  r e s t e d  (R-592). P e t i t i o n e r ' s  renewed motion f o r  

judgment of a c q u i t t a l  was den ied  (R-594-598). 

I n  i n s t r u c t i n g  t h e  j u r y ,  t h e  t r i a l  c o u r t  gave t h e  

fo l lowing  i n s t r u c t i o n :  



U s e  of  any f o r c e  by law enforcement  
o f f i c e r  o r  any person  summed o r  d i r e c t e d  
t o  a s s i s t  t h e  law enforcement o f f i c e r  
i s  n o t  j u s t i f i e d  i f  t h e  a r r e s t  i s  unlawful  
o r  it i s  known by t h e  o f f i c e r  o r  t h e  
pe rson  a s s i s t i n g  him t o  be  un lawfu l .  

A f t e r  t h e  i n s t r u c t i o n s ,  b u t  p r i o r  t o  t h e  t i m e  t h e  j u ry  

commenced d e l i b e r a t i o n ,  t h e  fo l l owing  occur red :  

THE COURT: Lad i e s  and gentlemen of  
t h e  j u ry ,  t h e  a t t o r n e y s  have  c a l l e d  t o  
my a t t e n t i o n  I h a v e n ' t  l e a r n e d  t o  r e a d  
y e t .  There  i s  a  c e r t a i n  one I w i l l  r e a d  
aga in .  There  i s  a l s o  one  I over looked  
r e a d i n g  t o  you t h a t  I w i l l  r e a d  t o  you. 
Both of  them r e l a t e  t o  t h e  c h a r g e  on t h e  
u s e  of dead ly  f o r c e .  

U s e  of any f o r c e  by law enforcement  
o f f i c e r  o r  any person  summoned o r  
d i r e c t e d  t o  a s s i s t  t h e  law enforcement  
o f f i c e r  i s  n o t  j u s t i f i e d  i f  t h e  a r r e s t  i s  
unlawful .  It i s  known by t h e  o f f i c e r  
o r  t h e  pe rson  a s s i s t i n g  him t o  be  un lawfu l .  

The d e f e n d a n t ' s  u s e  o f  f o r c e  i s  n o t  
j u s t i f i e d  and canno t  be  c la imed a s  
s e l f - d e f e n s e  i f  t h e  de f endan t  i n i t i a l l y  
provoked F r e d e r i c k  B. Hendrickson,  George 
W. Dyson, and Randy Darwin Page ' s  u s e  of  
f o r c e  a g a i n s t  him u n l e s s  F r e d e r i c k  B. 
Hendrickson,  George W. Dyson, and Randy 
Darwin Page used such g r e a t  f o r c e  a g a i n s t  
t h e  de f endan t  t h a t  t h e  de f endan t  b e l i e v e d  
h e  was i n  imminent danger  of  d e a t h  o r  
g r e a t  b o d i l y  harm and had a l r e a d y  used 
eve ry  r e a s o n a b l e  means t o  escape  from 
danger  e x c e p t  t h e  u s e  o f  f o r c e .  

Those a r e  t h e  c h a r g e s  t h e y  asked 
t h a t  I r e r e a d  o r  r e a d  f o r  t h e  f i r s t  t i m e .  
You may now r e t i r e  and c o n s i d e r  your  
v e r d i c t .  

[The j u ry  r e t i r e d  a t  4:40 o ' c l o c k  
p.m. t o  c o n s i d e r  t h e i r  v e r d i c t . ]  

THE COURT: Cour t  w i l l  b e  i n  recess 
pending t h e  j u ry  v e r d i c t .  



MR. McGUINNESS: Your Honor, I 
would renew t h e  o b j e c t i o n  I made a  moment 
ago t h a t  pa r ag raphs  one and two a r e  
supposed t o  r e a d  "and" and I b e l i e v e  t h e  
s t a t u t e  s u p p o r t s  t h a t .  

THE COURT: W e l l ,  I r e a d  it l i k e  
i t ' s  i n  t h e  s t a n d a r d  charge .  

MR. McGUINNESS: I ' m  aware o f  t h a t ,  
Your Honor. 

THE COURT: Thank you. 

MR. McGUINNESS: But I would j u s t  
l i k e  my o b j e c t i o n  t o  be  no ted .  

THE COURT: So no ted .  

The j u ry  r e t u r n e d  v e r d i c t s  f i n d i n g  p e t i t i o n e r  g u i l t y  

a s  charged  on a l l  f o u r  c o u n t s  of  t h e  amended i n fo rma t ion  

(R-83). For  Counts  I and I1 of t h e  amended i n fo rma t ion ,  

second deg ree  murder,  a p p e l l a n t  was s en t enced  t o  22 y e a r s  

i n  p r i s o n  w i t h  206 days  c r e d i t .  For  Count 111, a t t emp ted  

second deg ree  murder,  a p p e l l a n t  was s en t enced  t o  15  y e a r s  

w i th  206 days  c r e d i t .  For  Count I V ,  u s e  o f  a  f i r e a r m  

d u r i n g  a  f e l o n y ,  p e t i t i o n e r  was s en t enced  t o  15  y e a r s  i n  

p r i s o n  w i t h  206 days  c r e d i t .  A l l  s e n t e n c e s  a r e  t o  b e  

s e rved  c o n c u r r e n t l y  (R-116-123). 

N o t i c e  of  t a k i n g  an  appea l  t o  t h e  D i s t r i c t  Cour t  of  

Appeal ,  F i r s t  D i s t r i c t ,  was t i m e l y  f i l e d  (R-127), p e t i t i o n e r  

was adjudged i n s o l v e n t  (R-128), and t h e  P u b l i c  Defender of  

t h e  Second J u d i c i a l  C i r c u i t  was d e s i g n a t e d  t o  hand l e  t h e  

appea l .  



O n  appeal before t h e  D i s t r i c t  C o u r t  of A p p e a l ,  F i r s t  

D i s t r i c t ,  t h e  f o l l o w i n g  i s s u e s  w e r e  raised:  

I S S U E  I 

THE TRIAL COURT ERRED I N  EXCLUDING EVIDENCE 
THAT GEORGE DYSON HAD BEEN PLACED ON PROBATION 
FOR DRIVING UNDER THE INFLUENCE, AND EVIDENCE 
THAT THE PRIMARY REASON DYSON WANTED TO LEAVE 
THE AREA WHERE THE ALLEGED OFFENSES OCCURRED 
WAS RELATED TO THE DUI  CHARGE, S I N C E  SUCH 
EVIDENCE WAS RELEVANT TO THE DEFENSE O F  S E L F  
DEFENSE, THEREBY VIOLATING APPELLANT'S RIGHT 
TO PRESENT EVIDENCE TO SUPPORT H I S  THEORY OF 
DEFENSE GUARANTEED BY AMENDMENTS V I  AND X I V ,  
UNITED STATES CONSTITUTION, AND ARTICLE I ,  
SECTIONS 9 AND 1 6 ,  FLORIDA CONSTITUTION. 

I S S U E  I1 

THE T R I A L  COURT ERRED I N  REFUSING TO ALLOW 
THE DEFENSE TO INTRODUCE A P A I R  O F  EYEGLASS 
LENSES INTO EVIDENCE, S I N C E  THE TRIAL COURT 
F A I L E D  TO CONDUCT AN ADEQUATE INQUIRY INTO 
THE DEFENDANT'S BREACH OF DISCOVERY OR, 
ALTERNATIVELY, THE SANCTION O F  EXCLUSION OF 
THE EVIDENCE AMOUNTED TO AN ABUSE OF DISCRE-  
T I O N ,  AND FURTHER, THE GLASSES WERE RELEVANT 
AND ADMISSIBLE AS AN EXPERIMENT. 

I S S U E  I11 

THE TRIAL COURT ERRED BY PRECLUDING THE DEFENSE 
FROM INTRODUCING APPELLANT'S FULL MEDICAL 
HISTORY THROUGH DR. EDWARDS BECAUSE I T  FALLS 
WITHIN AN ESTABLISHED EXCEPTION TO THE HEARSAY 
RULE, AND THE TRIAL COURT COMPOUNDED THAT ERROR 
BY SUGGESTING THAT APPELLANT COULD HAVE BEEN 
LYING TO DR. EDWARDS ABOUT H I S  MEDICAL HISTORY. 

I S S U E  I V  

THE TRIAL COURT ERRED I N  THE MANNER BY WHICH 
THE JURY WAS INSTRUCTED AND REINSTRUCTED 
PURSUANT TO SECTION 7 7 6 . 0 5 1 ( 2 ) ,  FLORIDA STATUTES 
( 1 9 8 3 ) .  

I S S U E  V 

APPELLANT I S  ENTITLED TO A NEW TRIAL S I N C E  THE 
ERRORS OCCURRING I N  THE TRIAL COURT COMBINED I N  
SUCH A WAY AS TO DEPRIVE HIM H I S  RIGHT TO A F A I R  



TRIAL GUARANTEED HIM BY AMENDMENT XIV, 
UNITED STATES CONSTITUTION, AND ARTICLE 
I, SECTIONS 9 AND 16, FLORIDA CONSTITUTION. 

ISSUE VI 

THE TRIAL COURT ERRED IN FAILING TO 
INSTRUCT THE JURY UPON LESSER INCLUDED 
OFFENSES SINCE THE RECORD DOES NOT SHOW 
APPELLANT PERSONALLY, EXPRESSLY, 
KNOWINGLY, AND INTELLIGENTLY WAIVED HIS 
RIGHT TO RECEIVE INSTRUCTIONS ON LESSER 
OFFENSES. 

By opinion dated January 31, 1986, the judgment and 

sentences appealed were affirmed. The only issue discussed 

in the district court's opinion was the last one, relating 

to waiver of lesser offenses. The following question was 

certified to this Court as a question of great public 

importance: 

Harris v. State, 438 So.2d 1787 (Fla. 1983), 
recognizes a constitutional right of an 
accused in a capital case to have the jury 
instructed as to necessarily lesser 
included offenses and that the violation 
of that right constitutes fundamental error, 
a waiver of which, to be effective, must be 
made on the record knowingly and intelligently 
by the accused personally rather than by 
counsel. Do those charged with non-capital 
crimes enjoy this constitutional right as 
well as those charged with capital crimes? 

Notice of invoking this Court's discretionary jurisdic- 

tion was timely filed February 13, 1986. This brief on the 

merits follows. 



I11 SUMMARY OF ARGUMENT 

On con£ l i c t i n g  ev idence  t h e  j u ry  r e j e c t e d  t h e  s e l f  

de f ense  c l a i m  of  p e t i t i o n e r ,  who had s e rved  b o t h  a s  

S h e r i f f  and Cons t ab l e  of Clay County, F l o r i d a ,  who i s  

l e g a l l y  b l i n d ,  m i s s ing  two f i n g e r s  on one hand,  s u f f e r s  

a r t h r i t i s  and h e a r t  problems,  and who was 6 9  y e a r s  o l d  a t  

t h e  t i m e  of  t h e  o f f e n s e .  The a l l e g e d  v i c t i m s  i n  t h i s  c a s e  

were a l l  men under  30  y e a r s  of  age ,  i n  a p p a r e n t  good h e a l t h .  

Why t h e  j u ry  r e j e c t e d  p e t i t i o n e r ' s  c l a i m  of s e l f  d e f e n s e ,  

it i s  submi t t ed ,  i n v o l v e s  t h e  p r o p o s i t i o n  t h a t  p e t i t i o n e r  

was n o t  a l lowed  t o  p r e s e n t  h i s  d e f e n s e s  i n  f u l l .  

I n  I s s u e  I ,  i n f r a ,  p e t i t i o n e r  a r g u e s  t h a t  he  shou ld  

have been a l lowed  t o  p r e s e n t  ev idence  t h a t  t h e  d r i v e r  of 

t h e  v e h i c l e  t h a t  became s t u c k  n e a r  p e t i t i o n e r ' s  home had 

been r e c e n t l y  c o n v i c t e d  of  D U I ,  and h i s  f e a r  of  be ing  

a g a i n  apprehended was h i s  m o t i v a t i o n  f o r  t r y i n g  t o  d e p a r t  

from t h e  a r e a  a s  soon a s  p o s s i b l e .  The d e f e n s e  p r e s e n t e d  

ev idence  s u g g e s t i n g  t h a t  t h e  v i c t i m s  a s s a u l t e d  p e t i t i o n e r  

on ly  a f t e r  p e t i t i o n e r  announced h e  was a  deputy  s h e r i f f ,  

t h a t  t h e y  w e r e  under  a r r e s t ,  and were t o  remain u n t i l  t h e  

s h e r i f f  a r r i v e d .  I n  I s s u e  11, i n f r a ,  p e t i t i o n e r  a r g u e s  t h a t  

t h e  de f ense  shou ld  have been a l lowed  t o  i n t r o d u c e  a  p a i r  

o f  e y e g l a s s  l e n s e s  which, when looked th rough ,  would a l l o w  

a  pe r son  w i t h  normal o r  n e a r  normal v i s i o n  t o  see t h e  way 

p e t i t i o n e r  does .  The o b j e c t i o n s  r a i s e d  by t h e  s t a t e  and t h e  

t r i a l  c o u r t  go t o  t h e  we igh t  of  t h e  ev idence ,  n o t  i t s  

a d m i s s i b i l i t y .  I n  I s s u e  111, i n f r a ,  p e t i t i o n e r ,  who was 



appointed a  s p e c i a l  deputy,  contends  t h e  t r i a l  c o u r t  e r r e d  

i n  g iv ing  i n s t r u c t i o n s  p e r t a i n i n g  t o  t h e  u se  of f o r c e  by 

law enforcement o f f i c e r s ,  which i n s t r u c t i o n s  d i d  n o t  t r a c k  

t h e  s t a t u t e  and amounted t o  an erroneous i n s t r u c t i o n  of law. 

L a s t l y ,  i n  I s s u e  I V ,  i n f r a ,  it i s  a s s e r t e d  t h a t  t h e  t r i a l  

c o u r t  e r r e d  i n  no t  g iv ing  i n s t r u c t i o n s  a s  t o  l e s s e r  o f f e n s e s  

wi thout  f i r s t  s ecu r ing  a  waiver from t h e  defendant  pe r sona l ly .  



I V  ARGUMENT 

ISSUE. I 

THE TRIAL COURT ERRED I N  EXCLUDING 
EVIDENCE THAT GEORGE DYSON HAD BEEN 
PLACED ON PROBATION FOR D R I V I N G  UNDER 
THE INFLUENCE, AND EVIDENCE THAT THE 
PRIMARY REASON DYSON WANTED TO LEAVE 
THE AREA WHERE THE ALLEGED OFFENSES 
OCCURRED WAS RELATED TO THE D U I  
CHARGE, SINCE SUCH EVIDENCE WAS RELE- 
VANT TO THE DEFENSE OF SELF DEFENSE, 
THEREBY VIOLATING PETITIONER'S RIGHT 
TO PmSENT EVIDENCE TO SUPPORT HIS 
THEORY OF DEFENSE GUARANTEED BY 
AMENDMENTS V I  AND X I V ,  UNITED STATES 
CONSTITUTION, AND ARTICLE I, SECTIONS 
9 AND 16 ,  FLORIDA CONSTITUTION. 

I n  Washington v .  Texas,  388 U.S. 1 4  (1967) t h e  Cour t  

s t a t e d :  

The r i g h t  t o  o f f e r  t h e  t e s t imony  
of  w i t n e s s e s ,  and t o  compel t h e i r  
a t t e n d a n c e ,  i f  n e c e s s a r y ,  i s  i n  p l a i n  
t e r m s  t h e  r i g h t  t o  p r e s e n t  a d e f e n s e ,  
t h e  r i g h t  t o  p r e s e n t  t h e  d e f e n d a n t ' s  
v e r s i o n  of  t h e  f a c t s  a s  w e l l  a s  t h e  
p r o s e c u t i o n ' s  t o  t h e  j u r y  so it may 
d e c i d e  where t h e  t r u t h  l i es .  

388 U.S. a t  19. 

P e t i t i o n e r  a r g u e s  t h a t  t h e  t r i a l  c o u r t  below den i ed  

him h i s  r i g h t  t o  f u l l y  p r e s e n t  a de f ense .  More s p e c i f i c a l l y ,  

t h e  r e c o r d  r e f l e c t s  t h a t  on March 24, 1984, George Dyson 

w a s  o p e r a t i n g  a p ickup t r u c k  occupied by Randy Page and 

~ r e d e r i c k  Hendrickson,  when t h a t  t r u c k  became s t u c k  i n  

a n  a r e a  a d j a c e n t  t o  p e t i t i o n e r ' s  home. A l l  t h r e e  boys had 

been d r i n k i n g  h e a v i l y  t h a t  day. Dyson, t h e  d r i v e r ,  had a 



blood a l c o h o l  l e v e l  of  .16 a t  t h e  t i m e  of  h i s  au topsy ,  

which means h i s  a l c o h o l  l e v e l  was n e c e s s a r i l y  g r e a t e r  

t h a n  .16 a t  t h e  t i m e  t h e  t r u c k  was s topped  (R-315-321, 

344-362) . According t o  t h e  s t a t e ' s  own w i t n e s s e s ,  

p e t i t i o n e r  r e p o r t e d  t h e  i n c i d e n t  t o  t h e  Clay County 

S h e r i f f ' s  Department (R-213-214) and ,  d i s p l a y i n g  a 

f i r e a r m ,  went t o  t h e  a r e a  o f  t h e  s t u c k  t r u c k  and t o l d  

Dyson and t h e  o t h e r s  p r e s e n t  t h a t  t h e y  w e r e  under  a r r e s t  

and c o u l d  n o t  l e a v e  b e f o r e  a  deputy  a r r i v e d  (R-237,259, 

272,279) .  A s t a t e  w i t n e s s  added t h a t  Dyson and h i s  

f r i e n d s ,  a t  l e a s t  a t  f i r s t ,  appeared  t o  t o t a l l y  i g n o r e  

p e t i t i o n e r ' s  d i r e c t i v e s  and proceeded i n s t e a d  abou t  t h e i r  

b u s i n e s s  of  f r e e i n g  t h e  v e h i c l e  (R-302). 

A t  t h i s  p o i n t  t h e  v e r s i o n  of t h e  e v e n t s  r e l a t e d  by 

t h e  s t a t e  d i v e r g e d  d r a m a t i c a l l y  from t h o s e  r e l a t e d  by t h e  

de fense .  The s t a t e ' s  ev idence  sugges ted  t h a t  p e t i t i o n e r ,  

w i thou t  p rovoca t i on ,  f a t a l l y  wounded Dyson and Hendrickson,  

and a l s o  wounded Page (R-459-461). P e t i t i o n e r ,  however, 

defended on t h e  b a s i s  of  s e l f  d e f e n s e  i n  t h a t  h e  s h o t  t h e  

t h r e e  boys on ly  a f t e r  t h e y  had grabbed him by h i s  arms and 

neck (R-416-418 ,431-433 ,535) .  

The d e f e n s e  sought  t o  i n t r o d u c e  i n t o  ev idence  s e v e r a l  

documents which c o l l e c t i v e l y  i n d i c a t e  t h a t  on January  29, 

1984, Dyson r a n  a p o l i c e  o f f i c e r  o f f  t h e  road  and was 

a r r e s t e d  f o r  D W I .  On February  8 ,  1984, less t han  two months 



prior to the incident giving rise to this proceeding, 

Dyson entered a no contest plea to DUI, adjudication of 

guilt was withheld, Dyson was placed on probation for 

six months, and his driver's license was revoked for a 

period of six months (R-71-77). Therefore, at the time 

he got his truck stuck Dyson was not only again driving 

while drunk, but was doing so without having a valid 

license and while he was on probation. The defense also 

proffered the testimony of Randy Page and, when asked if 

Page was aware of Dyson's DUI conviction stated, "That's 

the main reason we were trying to get the truck out 

that night." 

Documents relating to the DUI were ruled inadmissible 

on relevancy grounds and also because it was not shown 

that the George Dyson involved in the DUI was the same 

man who was involved in petitioner's case. The proffered 

testimony of Randy Page was ruled inadmissible because 

appellant had no authority to arrest any of the three 

boys (R-497-512). 

Petitioner contends the trial court erred in exclud- 

ing evidence that George Dyson had been placed on probation 

for driving under the influence, and evidence that the 

primary reason Dyson wanted to leave the area where the 

alleged offenses occurred was related to the DUI charge, 

since such evidence was relevant to the defense of self 

defense, thereby violating petitioner's right to present 



ev idence  t o  s u p p o r t  h i s  t h e o r y  of de f ense .  

I t  shou ld  be  r e c a l l e d  t h a t  p e t i t i o n e r ' s  d e f e n s e  was 

s e l f  d e f e n s e ,  and t h a t  t h i s  i s s u e  i n v o l v e s  t h e  r i g h t  o f  

a n  accused  t o  p r e s e n t  ev idence  r e l e v a n t  t o  h i s  t h e o r y  of  

de f ense .  F l o r i d a  c o u r t s  have h i s t o r i c a l l y  a l lowed such 

ev idence  t o  be  p r e s e n t e d .  See Gurqanus v .  S t a t e ,  451 

So.2d 817 ( F l a .  1984) (Defense wrongfu l ly  p r ec luded  from 

p r e s e n t i n g  e x p e r t  t e s t imony  r e l e v a n t  t o  de f ense  t h e o r y  

t h a t  accused d i d  n o t  have s p e c i f i c  i n t e n t  t o  commit 

f i r s t  degree  murder ) ;  Qu in t ana  v .  S t a t e ,  452 So.2d 98 ( F l a .  

1st DCA 1984) (Defense  wrongfu l ly  p rec luded  from 

i n t r o d u c i n g  ev idence  of  t h r e a t s  o r  v i o l e n c e  by v i c t i m  

d i r e c t e d  t o  accused and o t h e r s ,  s i n c e  such ev idence  was 

r e l e v a n t  t o  d e f e n s e  of  s e l f  d e f e n s e ) ;  and,  Hawthorne v .  

S t a t e ,  377 So.2d 780 ( F l a .  1st DCA 1979) ( A l l  doub t s  a s  

t o  a d m i s s i b i l i t y  of  ev idence  b e a r i n g  on a c c u s e d ' s  t h e o r y  

of  s e l f  d e f e n s e  must b e  r e s o l v e d  i n  f a v o r  of  t h e  a c c u s e d ) .  

P e t i t i o n e r  a r g u e s  ev idence  p e r t a i n i n g  t o  t h e  mot ive  

o f  Dyson and h i s  f r i e n d s  t o  l e a v e  t h e  a r e a  p r i o r  t o  t h e  

a r r i v a l  of  t h e  p o l i c e  i s  a d m i s s i b l e  p u r s u a n t  t o  t h e  

s o - c a l l e d  "Will iams Rule ."  While t h e  "Will iams Rule" i s  

i n  t h e  v a s t  m a j o r i t y  of  i n s t a n c e s  used a g a i n s t  t h e  

accused,  it shou ld  be  no t ed  t h a t  t h e  c o d i f i c a t i o n  o f  t h e  

"Will iams Rule" makes no d i s t i n c t i o n  a s  t o  which p a r t y  i s  

e n t i t l e d  t o  p r e s e n t  ev idence  under  t h e  r u l e .  Such a  

d i s t i n c t i o n  would be u n c o n s t i t u t i o n a l  because  " . . . a  c o r e  



purpose  o f  t h e  S i x t h  Amendment i s  t h a t  t h e  de f endan t  h a s  

t h e  same r i g h t s  t o  i n t r o d u c e  ev idence  a s  t h e  p ro secu t i on . "  

P e t t i j o h n  v .  H a l l ,  599 F.2d 476, 481 (1st C i r .  1976 ) .  

The re fo r e ,  c a s e s  i nvo lv ing  t h e  a p p l i c a t i o n  of  t h e  r u l e  t o  

t h e  de f endan t  a r e  a p p l i c a b l e .  

I n  T a f e r o  v.  S t a t e ,  403 So.2d 355 ( F l a .  1981) it 

was determined t h a t  ev idence  t h a t  Ta fe ro  was on p a r o l e  and 

t h a t  he  s t a t e d  h e  would never  go back t o  p r i s o n  was 

a d m i s s i b l e  a s  b e a r i n g  upoh h i s  mot ive  f o r  s h o o t i n g  a  law 

enforcement  o f f i c e r .  I n  Heiney v. S t a t e ,  447 So.2d 210 

( F l a .  1 9 8 4 ) ,  t h e  de f endan t  s h o t  and wounded a  pe rson  i n  

Texas and ,  when h e  l e a r n e d  Texas a u t h o r i t i e s  w e r e  l ook ing  

f o r  him, Heiney r e q u e s t e d  a  f r i e n d  t o  g i v e  him a  r i d e  o u t  

of  town, which t h e  f r i e n d  d i d .  Heiney was e v e n t u a l l y  

charged w i t h  murder o c c u r r i n g  i n  F l o r i d a ,  and on appea l  

cha l l enged  t h e  admiss ion i n t o  ev idence  of  t h e  Texas e v e n t s .  

T h i s  Cour t  r e j e c t e d  t h e  c h a l l e n g e ,  r u l i n g  t h a t  t h e  Texas 

e v e n t s  w e r e  p r o p e r l y  admi t t ed  t o  show a  mot ive  f o r  t h e  

F l o r i d a  murder. 

Thus, i n  bo th  T a f e r o  and Heiney,  ev idence  of  e v e n t s  

which showed a  d e s i r e  t o  avo id  apprehens ion  w e r e  deemed 

a d m i s s i b l e  t o  demons t ra te  a  mot ive  f o r  c r i m e  subsequen t l y  

committed. For  e x a c t l y  t h e  same r e a s o n ,  mot ive  t o  avo id  

apprehens ion ,  p e t i t i o n e r  a r g u e s  t h e  f a c t  t h a t  Dyson was 

on p r o b a t i o n  f o r  drunken d r i v i n g ,  and was d r i v i n g  w i t h o u t  

a  l i c e n s e ,  gave  Dyson and h i s  f r i e n d s  a  mot ive  t o  do j u s t  

- 25 - 



e x a c t l y  what p e t i t i o n e r  c la imed  t h e y  d i d ,  namely, t h a t  

t h e y  jumped him upon l e a r n i n g  t h e  p o l i c e  had been c a l l e d  

and t h a t  p e t i t i o n e r  would n o t  l e t  them l e a v e  t h e  a r e a .  

The F l o r i d a  d e c i s i o n s  d i s c u s s e d  above s u p p o r t  

p e t i t i o n e r ' s  p o s i t i o n  t h a t  ev idence  of  Dyson's motive 

was t o  f r e e  h i s  t r u c k  and l e a v e  t h e  a r e a  a s  soon a s  

p o s s i b l e  shou ld  have been admi t t ed ,  s i n c e  such ev idence  

suppor ted  p e t i t i o n e r ' s  s e l f  de f ense  c la im.  A Kansas 

c a s e  w i t h  f a c t s  p a r a l l e l  t o  t h o s e  i n  t h e  i n s t a n t  c a s e ,  

upon which p e t i t i o n e r  re l ies  and a c c o r d i n g l y  c a l l s  t o  

t h i s  C o u r t ' s  a t t e n t i o n ,  i s  S t a t e  v .  Brad ley ,  476 P.2d 

647 (Kan. 1978 ) .  

I n  Brad ley ,  t h e  f a c t s  show t h a t  on t h e  day he  was 

s h o t ,  t h e  deceased withdrew $1600 i n  c a s h  from a  l o c a l  

bank. The de f endan t  dumped t h e  body i n  a  r u r a l  a r e a  

and f l e d  t o  Hawaii,  where he  was a r r e s t e d  t h r e e  months 

l a t e r .  The p r o s e c u t i o n ' s  t h e o r y  o f  l i a b i l i t y  was t h a t  

t h e  v i c t i m  was k i l l e d  w h i l e  t h e  de f endan t  was a t t e m p t i n g  

t o  r o b  him. The de f ense  was s e l f  de f ense .  The de f endan t  

t e s t i f i e d  t h a t  he  was l y i n g  on a  bed when t h e  deceased 

e n t e r e d  and f i r e d  a  s h o t  a t  him, which missed ,  a t  which 

p o i n t  t h e  de f endan t  and t h e  deceased s t r u g g l e d  ove r  t h e  

gun. The de f endan t  sough t  t o  show t h a t  t h e  mot ive  f o r  

t h e  d e c e a s e d ' s  a t t a c k  on him was t h a t  t h e  deceased  had 

been i nvo lved  i n  Topeka i n  an  a s s a u l t  w i t h  a  gun on a  

p o l i c e  o f f i c e r .  The deceden t  was f a c i n g  c h a r g e s  f o r  a s s a u l t i n g  



t h e  o f f i c e r  and i n  a d d i t i o n  was f a c i n g  charges  f o r  f a i l u r e  

t o  appear .  Law enforcement was looking f o r  t h e  decedent .  

The defendant  was a  known p o l i c e  informer  and be l i eved  

t h a t  t h e  deceased had l ea rned  of t h e  de fendan t ' s  informer  

s t a t u s .  The defendant  sought t o  e s t a b l i s h  t h a t  f e a r  of 

being tu rned  i n  by t h e  defendant  was t h e  motive of t h e  

decedent  f o r  t h e  a t t a c k  upon t h e  defendant .  The t r i a l  

c o u r t  r u l e d  t h e  defendant  was improperly a t t empt ing  t o  

smear t h e  deceased ' s  c h a r a c t e r  ( A  r a t i o n a l e  advanced by 

t h e  p rosecu to r  sub j u d i c e ) ,  and excluded t h e  evidence.  

On appea l ,  t h e  a p p e l l a t e  c o u r t  h e l d  t h a t  whi le  t h e  t r i a l  

c o u r t  was c o r r e c t  on t h e  c h a r a c t e r  r a t i o n a l e ,  t h e  c o u r t  

e r r e d  i n  n o t  admi t t i ng  t h e  evidence on t h e  b a s i s  of i n t e n t  

and motive: 

The d e f e n d a n t ' s  t heo ry  of defense  a s  
t o  why t h e  a t t a c k  occur red  was 
excluded by t h e  t r i a l  c o u r t .  The 
defendant  had a  r i g h t  t o  p r e s e n t  h i s  
t heo ry  of defense .  ~e  had t h e  r i g h t  
t o  i n t roduce  i n t o  evidence what he 
be l i eved  was t h e  motive and i n t e n t  by 
t h e  deceased f o r  what he claimed was 
an a t t a c k  by t h e  deceased upon h i s  
person.  This  was an i n t e g r a l  p a r t  of 
h i s  c la im of s e l f -de fense  o r  j u s t i f i a b l e  
homicide. I t  i s  fundamental t o  a  
f a i r  t r i a l  t o  a l low t h e  accused t o  
p r e s e n t  h i s  v e r s i o n  of t h e  e v e n t s  s o  
t h a t  t h e  jury  may p rope r ly  weigh t h e  
evidence and reach  i t s  v e r d i c t .  The 
r i g h t  t o  p r e s e n t  o n e ' s  t heo ry  of 
defense  i s  a b s o l u t e .  The t r i a l  c o u r t  
improperly used t h e  e v i d e n t i a r y  r u l e s  
of e s t a b l i s h i n g  c h a r a c t e r  t o  exclude 
r e l e v a n t  and m a t e r i a l  in format ion  per-  
t a i n i n g  t o  t h e  defense .  



P e t i t i o n e r  submi t s  Bradley  i s  d i r e c t l y  on p o i n t  and 

i t s  r a t i o n a l e  shou ld  be adopted by t h i s  Cour t  i n  t h e  

i n s t a n t  c a s e .  

The t r i a l  c o u r t ' s  concerns  o v e r  whether  p e t i t i o n e r  

had l e g a l  a u t h o r i t y  t o  make an  a r r e s t ,  and whether  t h e  

George Dyson who had been p l aced  on p r o b a t i o n  was t h e  

same man who was invo lved  i n  t h e  i n s t a n t  c a s e  w e r e  n o t  

a p p r o p r i a t e .  F i r s t ,  any doubt  a s  t o  i d e n t i t y  was 

r e s o l v e d  because  Randy Page a p p a r e n t l y  knew of t h e  

D U I  c a s e  and t h a t  it invo lved  h i s  f r i e n d ,  George Dyson, 

r a t h e r  t han  some o t h e r  George Dyson. And whether  

p e t i t i o n e r  had t h e  l e g a l  a u t h o r i t y  t o  make a n  a r r e s t  i s  

b e s i d e  t h e  p o i n t  because  t h e  key f a c t s  of t h e  p r o f f e r e d  

ev idence  was t h a t  Dyson t hough t  t h e  p o l i c e  would soon 

a r r i v e .  

The wrongfu l ly  excluded ev idence  went t o  t h e  v e r y  

h e a r t  of  t h e  de f ense  of s e l f  de f ense  and f o r  t h a t  r e a son  

canno t  be deemed harmless .  A new t r i a l  i s  r e q u i r e d .  



ISSUE I1 

THE TRIAL COURT ERRED IN REFUSING TO 
ALLOW THE DEFENSE TO INTRODUCE A PAIR 
OF EYEGLASS LENSES INTO EVIDENCE, SINCE 
THE TRIAL COURT FAILED TO CONDUCT AN 
ADEQUATE INQUIRY INTO THE DEFENDANT'S 
BREACH OF DISCOVERY OR, ALTERNATIVELY, 
THE SANCTION OF EXCLUSION OF THE 
EVIDENCE AMOUNTED TO AN ABUSE OF 
DISCRETION AND, FURTHER, THE GLASSES 
WERE RELEVANT AND ADMISSIBLE AS AN 
EXPERIMENT. 

The record reflects that, during the presentation of 

the defense's case, petitioner presented the testimony of 

Thomas Edwards, M.D., who was stipulated to be an expert 

in opthamalogy (R-568). Edwards testified that, for 

several years, he had personally treated petitioner. The 

doctor related that petitioner does not have a left eye at 

all (R-576), and that his vision in his right eye is 

severely impaired. Petitioner's vision in his right eye 

is 20-400, which means that petitioner can see at 20 feet 

what the average person can see at 400 feet (R-579). 

Dr. Edwards prepared a special set of glasses with 

the left eye blocked off with a white Maddox Rod lens 

in the right eye position. According to Edwards, a person 

with normal vision looking through the specially prepared 

glasses would see things approximately the same way 

petitioner does. Even one with somewhat defective vision, 

such as 20/80 would still see very much like petitioner 

when looking through the special glasses (R-584-585). 

The glasses demonstrate petitioner's ability to see under 



i d e a l  c o n d i t i o n s  (R-588) . 
The t r i a l  c o u r t  r e f u s e d  t o  a l l ow  p e t i t i o n e r  t o  i n t r o d u c e  

t h e  g l a s s e s  i n t o  evidence.  Th i s  r e f u s a l  was based upon t h e  

f a c t  t h a t  t h e  defense  f a i l e d  t o  d i s c l o s e  h i s  i n t e n t  t o  u se  

t h e  g l a s s e s  du r ing  d i s cove ry  and because  t h e  j u r o r s ,  u n l i k e  

p e t i t i o n e r ,  had n o t  had t i m e  w i t h i n  which t o  a d a p t  t o  such 

a  sha rp  c u r t a i l m e n t  of v i s i o n  (R-589). I t  was l a t e r  

developed t h a t  t h r e e  of t h e  s i x  j u r o r s  wore g l a s s e s  (R-139), 

and t h e  d o c t o r ,  who a l s o  wore g l a s s e s ,  a p p a r e n t l y  had t o  

use  a  s p e c i a l  procedure  i n  o r d e r  t o  look through t h e  

s p e c i a l  g l a s s e s .  

P e t i t i o n e r  con tends  t h e  t r i a l  c o u r t  e r r e d  by n o t  

a l l owing  t h e  g l a s s e s  i n t o  evidence,  s i n c e  exc lus ion  of 

t h i s  evidence was t o o  s eve re  of a  s a n c t i o n  t o  employ f o r  

a  d i s cove ry  v i o l a t i o n ,  and t h e  g l a s s e s  w e r e  r e l e v a n t  and 

admis s ib l e  t o  suppor t  p e t i t i o n e r ' s  de fense  of s e l f  de fense .  

A s  no ted ,  t h e  f i r s t  ground a r t i c u l a t e d  by t h e  t r i a l  

c o u r t  f o r  exc lud ing  t h e  g l a s s e s  from evidence was t h e  

d e f e n s e ' s  f a i l u r e  t o  d i s c l o s e  i t s  i n t e n t  t o  u t i l i z e  t h e  

s p e c i a l l y  prepared g l a s s e s .  I t  should  be no ted  t h a t  t h e  

de fense  c la imed t h e  g l a s s e s  w e r e  d i s c l o s e d ,  b u t  it i s  

recognized a l s o  t h a t  t h e  s t a t e  d i s p u t e d  t h i s  and t h e  

t r i a l  c o u r t ' s  own r e c o l l e c t i o n  was c o n s i s t e n t  w i th  t h a t  

of t h e  s t a t e  (R-564-567). Thus, t h i s  d i s c u s s i o n  assumes 

t h a t  a  d i s cove ry  v i o l a t i o n  d i d ,  i n  f a c t ,  occur .  

I n  Richardson v.  S t a t e ,  246 So.2d 771 (F l a .  1971) 



t h i s  Court s e t  f o r t h  t h e  proper  procedure t o  employ when 

a  p a r t y  breaches  t h e  r u l e s  of d i scovery .  The f i r s t  s t e p  

i s  t o  conduct  an inqu i ry  i n t o  whether t h e  breach was 

w i l l f u l  o r  i n a d v e r t e n t ,  whether t h e  v i o l a t i o n  was 

t r i v i a l  o r  s u b s t a n t i a l  and, most impor tan t ly  what e f f e c t  

t h e  breach had upon t h e  a b i l i t y  of t h e  opposing p a r t y  t o  

p repare  f o r  t r i a l .  Indeed, it has  been recognized t h a t  

t h e  key ques t ion  t o  any d i scovery  v i o l a t i o n  i s  one of 

p re jud ice .  Holman v. S t a t e ,  347 So.2d 832 ( F l a .  3d DCA 

1977) .  The term "p re jud ice"  i n  t h e  d i scovery  v i o l a t i o n  

c o n t e x t  r e f e r s  t o  p rocedura l  r a t h e r  than  s u b s t a n t i v e  

p r e j u d i c e .  Wilcox v. S t a t e ,  367 So.2d 1 0 2 0  (F l a .  1979) .  

F u r t h e r ,  where t h e  i n q u i r y  does  n o t  occur o r  i s  n o t  

adequate ,  r e v e r s a l  wi thout  c o n s i d e r a t i o n  of t h e  harmless  

e r r o r  d o c t r i n e  fo l lows ,  f o r  an a p p e l l a t e  c o u r t  i s  n o t  

equipped t o  a s c e r t a i n  p r e j u d i c e  on an incomplete record .  

See Smith v. S t a t e ,  372 So.2d 86 (F l a .  1979) and 

K i l p a t r i c k  v. S t a t e ,  376 So.2d 386 (F l a .  1979) .  

Once t h e  t r i a l  judge a s c e r t a i n s  a l l  of t h e  circum- 

s t a n c e s  surrounding t h e  v i o l a t i o n ,  t h e  t r i a l  c o u r t  i s  

then  i n  a  p o s i t i o n  t o  e x e r c i s e  i t s  d i s c r e t i o n  a s  t o  what 

s anc t ion  t o  employ because of t h e  v i o l a t i o n .  Richardson 

v. S t a t e ,  supra .  Here, t h e  t r i a l  c o u r t  imposed t h e  most 

extreme s a n c t i o n  a v a i l a b l e ,  exc lus ion  of t h e  evidence.  

And a l though  t h e  cho ice  of s anc t ion  i s  wi th in  t h e  t r i a l  

c o u r t ' s  d i s c r e t i o n ,  t h e  t r i a l  c o u r t ' s  d i s c r e t i o n  



rev iewable  on appea l  on t h e  abuse  of d i s c r e t i o n  s t a n d a r d .  

S t a t e  v .  D e l  Gaudio, 445 So.2d 605 ( F l a .  3d DCA 1984 ) .  I n  

t h e  d i s cove ry  c o n t e x t ,  r e l e v a n t  ev idence  shou ld  n o t  be  

excluded from t h e  j u ry  u n l e s s  no o t h e r  remedy s u f f i c e s .  

S t a t e  v. Bowers, 422 So.2d 9  ( F l a .  2d DCA 1982 ) .  

P e t i t i o n e r  a r g u e s  t h e  i n q u i r y  h e r e  was n o t  s u f f i c i e n t ,  

and t h e r e f o r e  a  new t r i a l  must b e  o r d e r e d  w i thou t  r ega rd  

t o  t h e  ha rmless  e r r o r  d o c t r i n e .  A l t e r n a t i v e l y ,  assuming 

an adequa t e  i n q u i r y  occu r r ed ,  p e t i t i o n e r  a r g u e s  t h e  

t r i a l  c o u r t  abused i t s  d i s c r e t i o n  i n  imposing t h e  

extreme s a n c t i o n  of  e x c l u s i o n  of  t h e  ev idence .  

I t  i s  submi t t ed  t h a t  t h e  on ly  i n q u i r y  made i n  

response  t o  t h e  s t a t e ' s  o b j e c t i o n  d e a l t  w i t h  whether  

a  d i s cove ry  v i o l a t i o n  occur red .  A f t e r  de te rmin ing  a  

v i o l a t i o n  d i d  o c c u r ,  a  p r o f f e r  was conducted t o  a s c e r t a i n  

i f  t h e  ev idence  was a d m i s s i b l e  w i th  r e s p e c t  t o  f a c t o r s  

o t h e r  t h a n  t h e  d i s cove ry  r u l e s .  No i n q u i r y  whatsoever  

was made a s  t o  whether  t h e  b reach  was t r i v i a l  o r  subs tan-  

t i a l .  No i n q u i r y  was e v e r  made a s  t o  whether  t h e  b reach  

was i n a d v e r t e n t  o r  w i l l f u l .  More i m p o r t a n t l y ,  no i n q u i r y  

was made a s  t o  t h e  amount of  p r e j u d i c e  t h e  s t a t e  would 

s u f f e r  shou ld  t h e  ev idence  be admi t t ed .  I n  a d d i t i o n ,  

t h e  t r i a l  c o u r t  made no f i n d i n g s  whatsoever  on t h e s e  

i s s u e s  and,  w h i l e  such f i n d i n g s  a r e  n o t  a b s o l u t e l y  

r e q u i r e d ,  t h e y  shou ld  be  made. See B o y n t o n v .  S t a t e ,  

378 So.2d 1309 ( F l a .  1st DCA 1980) .  S i n c e  t h e  i n q u i r y  was 

n o t  adequa t e ,  a  new t r i a l  i s  r e q u i r e d .  Bradford  v. S t a t e ,  



278 So.2d 624 (Fla. 1973) and Carroll v. State, 414 So.2d 

247 (Fla. 4th DCA 1982). 

But even if an adequate inquiry was made, petitioner 

argues the trial court's use of the extreme sanction of 

exclusion of the evidence amounted to an abuse of discre- 

tion. This is so because it affirmatively appears that 

the state's case, or its preparation, was not prejudiced 

in the least by the discovery breach. 

The record shows quite clearly that the state fully 

anticipated both the defense of self defense and the 

fact that appellant would rely upon his physical handicaps 

in connection with that defense. The state posed no 

objection to Dr. Edwards' testimony, only to the exhibit 

he prepared to be used in conjunction with his testimony. 

The state carefully brought out during the testimony of 

Frances Templin that the area of the incident was well 

lit (R-243), and that she saw nothing suggesting 

petitioner had an eye problem (R-245). The state elicited 

similar testimony from Charles Kent Young (R-266-267). 

From Officer Jones the state elicited testimony that there 

was no indication petitioner had trouble seeing (R-391-392). 

Thus, it is clear that the state's trial preparation 

was not hampered in the least and, therefore, the state 

was not prejudiced. Since the state was not prejudiced, 

the trial court abused its discretion in excluding the 

glasses from evidence. 



P e t i t i o n e r  a r g u e s  f u r t h e r  t h a t  t h e  g l a s s e s  w e r e  

r e l e v a n t  t o  h i s  de f ense  of  s e l f  de f ense  and shou ld  have 

been admi t t ed  on t h a t  b a s i s .  

The a d m i s s i b i l i t y  of a  t e s t  o r  exper iment  i s  

w i t h i n  t h e  d i s c r e t i o n  of t h e  t r i a l  c o u r t .  S t evens  v .  

S t a t e ,  419 So.2d 1058 ( F l a .  1982 ) .  A c o u r t  shou ld ,  

however, admit  ev idence  of s c i e n t i f i c  tes ts  o r  

exper iments  i f  t h e  r e l i a b i l i t y  of t h e  r e s u l t s  a r e  

widely  recogn ized  and accep t ed  among s c i e n t i s t s .  See 

Delap v .  S t a t e ,  440 So.2d 1242 ( F l a .  1983) .  While 

e a r l i e r  c a s e  law r e q u i r e d  s u b s t a n t i a l  s i m i l a r i t y  

between t h e  exper iment  and t h e  a c t u a l  occu r r ence ,  

H i s l e r  v .  S t a t e ,  52 F l a .  30 (1906) and McClendon v .  

S t a t e ,  90 F l a .  272 (1925 ) ,  t h a t  r equ i rement  h a s  been 

eroded and t h e  c u r r e n t  view of t h i s  Cour t  i s  t h a t  any 

a l l e g e d  l a c k  of  s i m i l a r i t i e s  between t h e  exper iment  

and t h e  a c t u a l  c o n d i t i o n s  go t o  t h e  we igh t  of  t h e  

ev idence ,  n o t  i t s  a d m i s s i b i l i t y .  Johnson v .  S t a t e ,  

442 So.2d 193 (F l a .  1984) .  I t  m a t t e r s  n o t  whether ,  a s  

h e r e ,  t h e  exper iment  i s  one dev i s ed  f o r  u s e  i n  a  s i n g l e  

c a s e .  Coppolino v. S t a t e ,  223 So.2d 68 ( F l a .  2d DCA 

1969) .  A l l  of t h e s e  p r i n c i p l e s  a r e  c o n s i s t e n t  w i t h  

t h e  p o l i c y  o f  a l l owing  a l l  r e l e v a n t  ev idence  t o  be 

admi t t ed .  S e c t i o n  90.402, F l o r i d a  S t a t u t e s  (1983) .  

Applying t h e  above p r i n c i p l e  t o  t h e  i n s t a n t  f a c t s ,  

t h e  e r r o r  of  t h e  t r i a l  c o u r t  becomes appa ren t .  The 

p r o p o s i t i o n  t h a t  t h e  v a l i d i t y  and accuracy  o f  g l a s s e s  



and lenses is accepted among scientists as beyond debate. 

Put differently, no person could seriously dispute that 

one's vision can be altered, and the alterations measured 

objectively, through the use of lenses. Any person who 

wears glasses can so attest. 

Theconcerns expressed by the trial judge, namely, the 

fact that the jurors had not had time to adapt to the 

loss of vision and the difficulty of persons wearing 

glasses using the lenses, in addition to the possibility 

that not all the jurors had perfectly normal vision, all 

go to the weight of the evidence and not its admissibility. 

Johnson v. State, supra. As to lack of adaptation, the 

doctor testified that, over time, the vision does not 

change but that other senses are hightened or developed. 

Interestingly, since the witness testified that the glasses 

illustrated petitioner's vision under ideal conditions, 

some of the differences between the experiment and the 

actual conditions favored the state, not the defense. 

Specifically, to the extent the lighting at the scene of 

the shooting was less than that used when the glasses 

were prepared, jurors looking through the glasses in a 

well lit area could see better than petitioner did on the 

night in question. 

Because the defense was self defense, the jurors 

were called upon to, in effect, stand in petitioner's shoes 

and ascertain the reasonableness of his actions. Petitioner's 



apprehension of danger, in turn, is a function of his 

physical limitations, particularly his blindness. The 

glasses were not only obviously relevant to the defense 

of self defense, but their proposed use by the jury 

would have placed them in a most unique position to 

accurately assess petitioner's claim of self defense. 

The point here is that the glasses and lenses are 

relevant and should have been admitted. Of course, 

Dr. Edwards could and should be cross-examined on the 

subjects of concern expressed by the trial court and 

the jury, not the judge, ascertain the weight to be given 

to the glasses. 



ISSUE I11 

THE TRIAL COURT ERRED I N  THE MANNER 
BY WHICH THE J U R Y  WAS INSTRUCTED AND 
RE-INSTRUCTED PURSUANT TO SECTION 
776.051(2),  FLORIDA STATUTES (1983) .  

A s  a  r e s u l t  of p e t i t i o n e r ' s  complaints  about  speeding 

v e h i c l e s  i n  h i s  a r e a ,  and a f t e r  d e p u t i e s  had been d i spa t ched  

t o  t h e  a r e a ,  p e t i t i o n e r  reques ted  t h e  S h e r i f f  of Clay 

County, Jennings  Murrhee, t o  make him a  s p e c i a l  deputy 

( R - 2 2 1 ) .  Although Murrhee expressed t h e  pe r sona l  view 

t h a t  p e t i t i o n e r  had no power t o  a r r e s t  o r  use  deadly f o r c e  

i n  t h i s  c a s e ,  which view was p r e d i c a t e d  upon Sec t ion  30.09, 

F l o r i d a  S t a t u t e s  (1983) ,  i n s c r i b e d  upon t h e  s p e c i a l  deputy 

c a r d ,  Murrhee never  communicated t h e s e  views t o  p e t i t i o n e r  

(R-221-230). Ra ther ,  ano the r  deputy,Waugh, was d i spa t ched  

t o  g i v e  p e t i t i o n e r  t h e  c a r d  and badge (R-230), and Waugh d i d  

s o  wi thout  exp la in ing  p e t i t i o n e r ' s  scope of a u t h o r i t y  (R-495). 

I t  i s  doub t fu l  t h a t  p e t i t i o n e r  read  t h e  c a r d  given him, 

s i n c e  he  i s  l e g a l l y  b l i n d  (R-576) . I n  any even t ,  when 

p e t i t i o n e r  approached t h e  t h r e e  a l l e g e d  v i c t i m s ,  p e t i t i o n e r  

t o l d  them he was a  deputy s h e r i f f  and t h a t  they  were a l l  

under a r r e s t  (R-238). Fac tua l  d i s p u t e s  were p re sen ted  t o  

t h e  ju ry ,  t h e  s t a t e  c la iming  p e t i t i o n e r  s h o t  t h e  a l l e g e d  

v i c t i m s  wi thout  provocat ion,  t h e  defense  c la iming  p e t i t i o n e r  

s h o t  them i n  s e l f  defense  only  a f t e r  they  had t h r e a t e n e d  

and grabbed him. 

Based upon t h e  foregoing ,  t h e  defense  reques ted  an 

i n s t r u c t i o n  (R-549-555) based upon Sec t ion  776.051(2) ,  



F l o r i d a  S t a t u t e s  (1983) , which p rov ide s :  

U s e  o f  f o r c e  i n  r e s i s t i n g  o r  
making an a r r e s t ;  p r o h i b i t i o n . -  

( 2 )  A law enforcement  o f f i c e r ,  
o r  any person  whom he h a s  summoned 
o r  d i r e c t e d  t o  a s s i s t  him, i s  n o t  
j u s t i f i e d  i n  t h e  u s e  of  f o r c e  i f  
t h e  a r r e s t  i s  unlawful  and known by 
him t o  b e  un lawfu l .  

A f t e r  g r a n t i n g  t h e  r e q u e s t ,  t h e  ju ry  was o r i g i n a l l y  

i n s t r u c t e d  a s  f o l l ows :  

U s e  of  any f o r c e  by law enforce -  
ment o f f i c e r  o r  any person  summoned 
o r  d i r e c t e d  t o  a s s i s t  t h e  law en fo rce -  
ment o f f i c e r  i s  n o t  j u s t i f i e d  i f  t h e  
a r r e s t  i s  unlawful  o r  it i s  known by 
t h e  o f f i c e r  o r  t h e  pe r son  a s s i s t i n g  him 
t o  be  un lawfu l .  

(R-655) (emphasis  s u p p l i e d  by p e t i t i o n e r ) .  

The t r i a l  c o u r t  l a t e r  i n s t r u c t e d  t h e  j u ry  a s  f o l l ows :  

U s e  of  any f o r c e  by law enforce -  
ment o f f i c e r  o r  any person  summoned o r  
d i r e c t e d  t o  a s s i s t  t h e  law enforcement  
o f f i c e r  i s  n o t  j u s t i f i e d  i f  t h e  a r r e s t  
i s  un lawfu l .  I t  i s  known by t h e  o f f i c e r  
o r  t h e  person a s s i s t i n g  him t o  be  unlaw- 
f u l .  

(R-665). Defense counse l  o b j e c t e d  on t h e  b a s i s  t h a t  t h e  

s t a t u t e  r e q u i r e d  u s e  o f  t h e  word "and" and t h e  t r i a l  c o u r t  

remarked t h a t  he  s imply  gave t h e  s t a n d a r d  cha rge  (R-666). 

P e t i t i o n e r  con t ends  t h e  t r i a l  c o u r t  e r r e d  i n  t h e  

manner by which t h e  j u ry  was i n s t r u c t e d  and r e i n s t r u c t e d  

p u r s u a n t  t o  S e c t i o n  776 .051 (2 ) ,  F l o r i d a  S t a t u t e s  ( 1983 ) .  

Where t h e  s t a n d a r d  j u r y  i n s t r u c t i o n s  c o n f l i c t  w i t h  

t h e  law, t h e  law p r e v a i l s .  See Linehan v .  S t a t e ,  4 4 2  



So.2d 244 (Fla. 2d DCA 1983) and Bragg v. State, 433 So.2d 

1375 (Fla. 2d DCA 1983). In adopting the instructions, this 

Court recognized that its approval of the standard 

instructions did not relieve trial judges of their 

responsibility to charge the jury correctly in each case. 

In Re Use By Trial Courts Of Standard Jury Instructions In 

Criminal Cases, 431 So.2d 594 (Fla. 1981). 

It is apparent that both instructions given in this 

case failed to include the statute's use of the word "and." 

According to the statute, only if the jury finds the 

arrest unlawful - and was known by petitioner to be unlawful 

would the jury then be allowed to deem petitioner's use of 

force unjustified. The initially given instruction 

erroneously allowed the jury to conclude petitioner's use 

of force was not justified if they found either the arrest 

was unlawful - or that petitioner knew it was unlawful. 

This error was not cured by the reinstruction, based upon 

the standard charge. The failure to affirmatively use the 

statutory term "and," with the result that the jury was 

left in the dark as to whether one or both factors need to 

be found before they could find petitioner's use of force 

was not justified, resulted in confusion. The point to be 

made here is that neither instruction tracked the statute. 

The erroneous instructions prejudiced petitioner 

because it did not accurately inform the jury how to 

evaluate his claim based upon his status as a special 

deputy. For this reason the error is not harmless and a 

new trial is required. 



ISSUE IV 

THE TRIAL COURT ERRED IN FAILING TO 
INSTRUCT THE JURY UPON LESSER 
INCLUDED OFFENSES SINCE THE RECORD 
DOES NOT SHOW PETITIONER PERSONALLY, 
EXPRESSLY, KNOWINGLY, AND INTELLIGENTLY 
WAIVED HIS RIGHT TO RECEIVE INSTRUCTIONS 
ON LESSER OFFENSES. 

Petitioner is aware that this Court's recent decision 

in Jones v. State, (Fla.S.Ct. Feb. 13, 1986) (11 FLW 60) 

resolved the certified question against petitioner. 

Petitioner simply notes that, at the time of this writing, 

Jones is not a final decision. 



V CONCLUSION 

Based upon any or all of the four issues discussed 

herein, petitioner requests that the judgments and 

sentences appealed be reversed, and the cause remanded 

to the trial court with instructions to conduct a new 

trial. 

Respectfully submitted, 

MICHAEL E. ALLEN 
PUBLIC DEFENDER 
SECOND JUDICIAL CIRCUIT 

Assistant Public Defender 
Post Office Box 671 
Tallahassee, Florida 32302  
( 9 0 4 )  488-2458 

Attorney for Petitioner 
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