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INTRODUCTION 

T h i s  p e t i t i o n  r a i s e s  two  c l a i m s .  T h e  f i r s t  i s  t h a t  t h e  

p r o c e s s  o f  c a p i t a l  j u r y  d e a t h  q u a l i f i c a t i o n ,  c h a l l e n g e d  b y  

c o u n s e l  a t  t r i a l  b u t  n o t  s q u a r e l y  r a i s e d  o n  d i r e c t  a p p e a l ,  

v i o l a t e s  t h e  s i x t h ,  e i g h t h ,  a n d  f o u r t e e n t h  amendmen t s  o f  t h e  

U n i t e d  S t a t e s  C o n s t i t u t i o n .  T h i s  i s  a  c l a i m  r e c e n t l y  c o n s i d e r e d  

by  t h i s  C o u r t  i n  Kennedy  v .  S t a t e ,  C a s e  No. 6 8 , 2 6 4  ( F e b r u a r y  1 2 ,  

1 9 8 6 1 ,  a n d  w h i c h  i s  p r e s e n t l y  p e n d i n g  b e f o r e  t h e  U n i t e d  S t a t e s  

Supreme  C o u r t  i n  L o c k h a r t  v .  McCree ,  D o c k e t  No. 8 4 - 1 8 6 5 .  B e c a u s e  

f o u r  j u r o r s  who c o u l d  h a v e  f a i r l y  s a t  a t  t h e  g u i l t / i n n o c e n c e  

p h a s e  w e r e  e x c l u d e d  f r o m  Mr. J o h n s o n ' s  j u r y ,  h i s  c a s e  s q u a r e l y  

p r e s e n t s  t h e  McCree i s s u e .  

The  s e c o n d  c l a i m  i s  t h a t  Mr. J o h n s o n  r e c e i v e d  i n e f f e c t i v e  

a s s i s t a n c e  o f  c o u n s e l  o n  h i s  d i r e c t  a p p e a l .  

I I .  JURISDICTION 

C l a i m  I .  T h i s  C o u r t ' s  j u r i s d i c t i o n  d e r i v e s  f r o m  t h e  F l o r i d a  

c o n s t i t u t i o n .  A r t i c l e  V ,  S e c t i o n  3 ( b 1  (11, ( 7 1 ,  a n d  ( 9 1  ( 1 9 8 1 1 ,  

a n d  R u l e  9 . 0 3 0 ( a ) ( 3 ) ,  F l a .  R .  App. P .  See a l s o  R u l e  9 . 1 0 0 ,  F l a .  -- 
R .  App. P .  R e l i e f  u n d e r  F l a .  R .  C r .  P .  3 . 8 5 0  i s  n o t  a v a i l a b l e  

b e c a u s e  t h e  i s s u e  p r e s e n t e d  i n  t h i s  a p p l i c a t i o n  was  r a i s e d  a t  

t r i a l  a n d  p r o p e r l y  p r e s e r v e d  b u t  n o t  f u l l y  r a i s e d  o n  d i r e c t  

a p p e a l  o f  t h e  j u d g m e n t  a n d  s e n t e n c e .  

T h e  w r i t  of  h a b e a s  c o r p u s  h a s  b e e n  j u s t l y  l a b e l l e d  " t h e  

G r e a t  W r i t " ,  b e c a u s e  o f  i t s  h i s t o r i c  r o l e  a s  t h e  g u a r a n t o r  o f  

l i b e r t y .  S e e  g e n e r a l l y  A l l i s o n  v .  B a k e r ,  1 5 2  F l a .  2 7 4 ,  11 So .  2d 

578  ( 1 9 4 3 1 ;  W .  D u k e r ,  A C o n s t i t u t i o n a l  H i s t o r y  o f  H a b e a s  C o r p u s  

( 1 9 8 2 ) .  F o r  t h i s  r e a s o n ,  b o t h  t h e  S t a t e  a n d  f e d e r a l  c o n s t i t u -  

t i o n s  e x p l i c i t l y  p r o v i d e  f o r  t h e  w r i t .  F l a .  C o n s t .  A r t .  V ,  

S e c t i o n  3 ( b )  ( 9 ) ;  A r t .  I ,  S e c t i o n  1 3 ;  U.S. C o n s t .  A r t .  I ,  S e c t i o n  

9 ,  c l a u s e  2 .  " E s s e n t i a l l y ,  i t  i s  a  w r i t  o f  i n q u i r y ,  a n d  i s s u e d  

t o  t e s t  t h e  r e a s o n  o r  g r o u n d s  of  r e s t r a i n t  o r  d e t e n t i o n . "  

A l l i s o n  v .  B a k e r ,  11 S o .  2d a t  5 7 9 .  Under  o u r  c o n s t i t u t i o n a l  

s y s t e m ,  d e t e n t i o n  w h i c h  v i o l a t e s  t h e  s t a t e  o r  f e d e r a l  

c o n s t i t u t i o n  i s  i l l e g a l ,  a n d  r e v i e w a b l e  by  a w r i t  o f  h a b e a s  

c o r p u s .  The  i n f r i n g e m e n t  o f  t h e  s i x t h  amendment  g u a r a n t e e  o f  a n  



i m p a r t i a l  j u r y  i s  t h e r e f o r e  p r o p e r l y  c o g n i z a b l e  i n  t h i s  c o u r t  

u n d e r  A r t i c l e  V .  W e  h a v e  a p p l i e d  f o r  a n  o r i g i n a l  w r i t  i n  t h i s  

C o u r t  b e c a u s e  R u l e  3 . 8 5 0  a p p e a r s  t o  f o r e c l o s e  l i t i g a t i o n  o f  t h i s  

c l a i m  i n  t h e  t r i a l  c o u r t  by  a  m o t i o n  t o  v a c a t e  s e n t e n c e  a n d  

j u d g m e n t .  B u t  t h e  a l l o c a t i o n  o f  some h a b e a s  c o r p u s  j u r i s d i c t i o n  

t o  t h e  t r i a l  c o u r t  u n d e r  R u l e  3 . 8 5 0  h a r d l y  d i v e s t s  t h i s  C o u r t  o f  

i t s  c o n s t i t u t i o n a l l y  a u t h o r i z e d  j u r i s d i c t i o n ,  i f  t h e  r e m e d y  u n d e r  

R u l e  3 . 8 5 0  i s  u n a v a i l a b l e .  S e e  U n i t e d  S t a t e s  v .  Hayman, 3 4 2  U.S. 

2 0 5  ( 1 9 5 2 )  ( i n t e r p r e t i n g  28 U.S.C. S e c t i o n  2 2 5 5 ,  t h e  m o d e l  f o r  

R u l e  3 . 8 5 0 ) ;  M i t c h e l l  v .  W a i n w r i g h t ,  1 5 5  S o . 2 d  8 6 8 ,  8 7 0  ( F l a .  

1 9 6 3 )  ( e n a c t m e n t  o f  R u l e  3 . 8 5 0  d o e s  n o t  s u s p e n d  t h e  w r i t  o f  

h a b e a s  c o r p u s  i f  i t  a f f o r d s  t h e  s ame  r i g h t s  a v a i l a b l e  u n d e r  t h e  

w r i t ) .  

G o v e r n o r  Graham s i g n e d  Mr. J o h n s o n ' s  d e a t h  w a r r a n t  on  

J a n u a r y  1 6 ,  1 9 8 6 ,  t h r e e  d a y s  a f t e r  t h e  U n i t e d  S t a t e s  S u p r e m e  

C o u r t  h e a r d  o r a l  a r g u m e n t  on t h e  c o n s t i t u t i o n a l i t y  o f  t h e  p r e c i s e  

d e a t h  q u a l i f i c a t i o n  p r o c e d u r e  u s e d  i n  Mr. J o h n s o n ' s  t r i a l .  I f  

t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  a f f i r m s  t h e  E i g h t h  C i r c u i t ,  i t  

w i l l ,  i n  e f f e c t  b e  p r o n o u n c i n g  Mr. J o h n s o n ' s  c o n v i c t i o n  a n d  

s e n t e n c e  u n c o n s t i t u t i o n a l .  T h i s  p r o n o u n c e m e n t ,  o f  c o u r s e ,  w i l l  

h a v e  l i t t l e  m e a n i n g  u n l e s s  Mr. J o h n s o n ' s  e x e c u t i o n  i s  s t a y e d .  W e  

f u l l y  r e c o g n i z e  t h a t  McCree i s  n o t  y e t  "new l a w " .  A d e c i s i o n  

a f f i r m i n g  t h e  j u d g m e n t  o f  t h e  E i g h t h  C i r c u i t ,  h o w e v e r ,  w o u l d  

c l e a r l y  s a t i s f y  t h i s  c o u r t ' s  d e f i n i t i o n  o f  new l a w  w h i c h  may b e  

i n v o k e d  i n  a  c o l l a t e r a l  c h a l l e n g e  t o  a  c o n v i c t i o n .  W i t t  v .  

S t a t e ,  3 8 7  S o . 2 d  9 2 2  ( F l a .  1 9 8 0 ) .  

I t  w o u l d  b e  p o s s i b l e ,  o f  c o u r s e ,  f o r  Mr. J o h n s o n  s i m p l y  t o  

a p p l y  d i r e c t l y  t o  t h e  f e d e r a l  c o u r t s  f o r  h a b e a s  c o r p u s  r e l i e f .  

W e  b e l i e v e  t h a t  i t  w o u l d  b e  p r o p e r  f o r  t h i s  C o u r t  t o  r e c o n s i d e r  

t h e  q u e s t i o n  Mr. J o h n s o n  h a s  p r e s e n t e d  b e c a u s e  u n i q u e  f e a t u r e s  o f  

F l o r i d a ' s  c a p i t a l  s e n t e n c i n g  p r o c e d u r e  a r e  b o u n d  u p  i n  t h e  

a p p l i c a t i o n  of McCree t o  t h i s  c a s e  a n d  b e c a u s e  w e  c a n  p r e s e n t  a  

new s t u d y  c o n f i r m i n g  t h e  e f f e c t s  o f  d e a t h  q u a l i f i c a t i o n  on  j u r i e s  

i n  t h i s  S t a t e .  The  F l o r i d a  p r o v i s i o n  f o r  j u d i c i a l  o v e r r i d e  o f  

t h e  j u r y ' s  s e n t e n c i n g  v e r d i c t ,  t h e  F l o r i d a  r e q u i r e m e n t  o f  a  



m a j o r i t y  recommendat ion,  r a t h e r  t h a n  a  unanimous d e c i s i o n ,  and  

t h i s  C o u r t ' s  d e c i s i o n s  c o n c e r n i n g  n o n r e l i a n c e  on r e s i d u a l  d o u b t s  

of t h e  d e f e n d a n t ' s  g u i l t  a s  a  m i t i g a t i n g  c i r c u m s t a n c e ,  a l t e r  t h e  

b a l a n c e  i n  F l o r i d a  between t h e  i n t e r e s t s  of t h e  d e f e n d a n t  i n  a  

f a i r  j u r y  and t h e  s t a t e ' s  i n t e r e s t  i n  d e a t h  q u a l i f i c a t i o n .  

Cla im 11. T h i s  C o u r t  h a s  j u r i s d i c t i o n  over  c l a i m s  of 

i n e f f e c t i v e  c o u n s e l  on a p p e a l .  A r t .  V ,  S e c t i o n  3 ( b )  ( 1 1 ,  ( 9 1 ,  

F l a .  Cons t .  Wilson v.  Wainwr ight ,  474 So. 2d 1162 ( F l a .  1 9 8 5 ) .  

111. FACTUAL BASIS FOR R E L I E F  

Claim I .  T r i a l  c o u n s e l  f i l e d  a  p r e t r i a l  mot ion  o b j e c t i n g  t o  

t h e  s e l e c t i o n  of a  d e a t h  q u a l i f i e d  j u r y  ( R .  2312-15; T r .  2115 

f f . ) ,  which was d e n i e d .  ( T r .  2 1 2 5 ) .  S p e c i f i c a l l y ,  t r i a l  c o u n s e l  

n o t e d  t h a t  e x c l u d i n g  j u r o r s  under  Witherspoon c r e a t e d  an 

u n c o n s t i t u t i o n a l l y  " b i a s e d "  j u r y ,  n o t  f a i r l y  drawn f rom a  c r o s s -  

s e c t i o n  of t h e  community. ( T r .  2 3 1 4 ) .  Counse l  a l s o  r e q u e s t e d  

i n d i v i d u a l  and s e q u e s t e r e d  v o i r  d i r e  ( R .  2308-09; Tr .  2128 f f . ) ,  

and renewed t h a t  motion a t  t h e  s t a r t  of j u r y  empanelment.  ( T r .  

1 2 ) .  Both m o t i o n s  were d e n i e d .  ( T r .  1 3 ) .  

Four p r o s p e c t i v e  j u r o r s  were e x c l u d e d  b e c a u s e  of t h e i r  

a t t i t u d e s  on c a p i t a l  punishment ,  d e s p i t e  t h e i r  p roven  a b i l i t y  t o  

be i m p a r t i a l  a t  t h e  g u i l t / i n n o c e n c e  p h a s e  of t r i a l .  ( T r .  238-41, 

249-51, 311-13, 314-15) .  A t  t h e  c o n c l u s i o n  of j u r y  s e l e c t i o n ,  

t r i a l  c o u n s e l  renewed h i s  o b j e c t i o n  t o  t h e  removal  f o r  c a u s e  of 

t h e  f o u r  d e a t h  s c r u p l e d  j u r o r s .  T r .  4 T r i a l  c o u n s e l ' s  

motion f o r  new t r i a l  r e i t e r a t e d  h i s  o b j e c t i o n s  t o  t h e  d e a t h  

q u a l i f i c a t i o n  of Mr. J o h n s o n ' s  j u r y .  ( R .  3443-45) .  

I n  h i s  I n i t i a l  B r i e f  on d i r e c t  a p p e a l ,  Mr. J o h n s o n ' s  c o u n s e l  

c h a l l e n g e d  t h e  e x c l u s i o n  of j u r o r  P a t s y  McWhorter f o r  c a u s e .  

( I s s u e  5  a t  281, a r g u i n g  t h a t  h e r  d i s q u a l i f i c a t i o n  v i o l a t e d  

Witherspoon. Counse l  q u o t e d  e x t e n s i v e l y  f rom t h e  c o l l o q u y  

between t r i a l  c o u n s e l  and t h e  j u r o r ,  which d e m o n s t r a t e d  t h a t  t h e  

j u r o r  would be a  f a i r  and i m p a r t i a l  j u r o r  i n  t h e  g u i l t  o r  

i nnocence  p h a s e  of t h e  t r i a l ,  b u t  would p r o b a b l y  be u n a b l e  t o  

v o t e  f o r  a  d e a t h  s e n t e n c e  i n  t h e  p e n a l t y  phase .  ( I n i t i a l  B r i e f  



a t  2 9 ,  q u o t i n g  T r .  2 3 9 - 2 4 0 . )  I n  i t s  B r i e f ,  t h e  S t a t e  i d e n t i f i e d  

a n d  p r e s e n t e d  t o  t h i s  C o u r t  t h e  v e r y  i s s u e  which  t r i a l  c o u n s e l  

h a d  a r g u e d ,  b u t  which  a p p e l l a t e  c o u n s e l  o v e r l o o k e d .  The S t a t e  

a s s e r t e d  t h a t  Mr. J o h n s o n  h a d  l o s t  t h e  r i g h t  t o  c o n t e s t  M s .  

M c W h o r t e r ' s  e x c l u s i o n  on t h e  g r o u n d s  a s s e r t e d  on d i r e c t  a p p e a l ,  

b e c a u s e  a t  t r i a l  c o u n s e l ' s  c o n t e m p o r a n e o u s  o b j e c t i o n  h a d  b e e n  

b a s e d  upon a  d i f f e r e n t  t h e o r y  e n t i r e l y  ( G r i g s b y )  . (Answer Br .  a t  

1 7 ) .  The S t a t e  c i t e d  t h i s  C o u r t ' s  p r e v i o u s  d e c i s i o n s  i n  R i l e y  v .  

S t a t e ,  So.  2d ( 1 9  1 ,  and  G a f f o r d  v .  S t a t e ,  So.  2d - - 

( F l a .  1 ,  a s  a u t h o r i t y  f o r  t h e  r u l e  t h a t  j u r o r s  c o u l d ,  i n d e e d ,  

b e  e x c l u d e d ,  e v e n  i f  t h e y  c o u l d  b e  e n t i r e l y  f a i r  i n  d e c i d i n g  

g u i l t  o r  i n n o c e n c e .  (Answer Br .  n o t e  6 a t  1 7 ) .  I n  e s s e n c e ,  t h e  

S t a t e ' s  a r g u m e n t  was  t h a t  t h e  o n l y  b a s i s  upon which  c o u n s e l  

c o u l d  c h a l l e n g e  t h e  d i s q u a l i f i c a t i o n  of t h e  j u r o r  f o r  c a u s e  on 

d i r e c t  a p p e a l  was t h e  p r e c i s e  o b j e c t i o n  s t a t e d  a t  t r i a l .  The 

s t a t e  q u o t e d  c o u n s e l :  

Mr. S h a r e r :  O K ,  Do you t h i n k ,  mam, i f  you 
d i d  n o t  h a v e  t o  s e t  a t  t h e  p e n a l t y  p o r t i o n  
a n d  h a v e  t o  recommend, i f  you were on t h e  
p e n a l t y ,  d o  you t h i n k  i f  you were a s k e d  t o  
s i t  a t  t h e  t r i a l  p a r t  w h e r e  g u i l t  o r  
i n n o c e n c e  i s  d e t e r m i n e d ,  d o  you t h i n k  you 
c o u l d ?  

Mr. S h a r e r :  You Honor ,  I would  a s k  t h a t  Mrs. 
McWhorter n o t  b e  e x c u s e d  f o r  c a u s e  b e c a u s e  
s h e  c o u l d  s i t  a s  a  f a i r  j u r o r  p o s s i b l y  a t  t h e  
g u i l t  o r  i n n o c e n c e  p o r t i o n .  I f  s h e  was ,  u h ,  
d i d  n o t  i f  s h e  s a t ,  c o u l d  n o t  s i t  f a i r l y  a t  
t h e  p e n a l t y  p o r t i o n ,  a  s u b s t i t u t e  j u r o r  c o u l d  
b e  s a t  t o  t a k e  h e r  p l a c e .  

Mr. S h a r e r :  P l e a s e  t h e  c o u r t ,  I would  l i k e  
t o  h a v e  my o b l e c t i o n  on t h e  r e c o r d  t o  t h a t  
c h a l l e n g e  f o r  c a u s e  a n d  renew t h a t  m o t i o n  I 
d i d  make p r e t r i a l  r e g a r d i n g  t h a t  t y p e  of  
j u r o r  who o n l y  h a s  a  p r o b l e m  a t  t h e  p e n a l t y  
p h a s e  a n d  n o t  t h e  g u i l t  p h a s e .  

T r .  240-241.  

A p p e l l a t e  c o u n s e l  i g n o r e d  t h i s  s i g n a l ;  a l t h o u g h  h e  c o n s i d e r e d  i t  

i m p o r t a n t  t o  c h a l l e n g e  t h e  d i s q u a l i f i c a t i o n  of J u r o r  McWhor t e r ,  

h e  made n o  m e n t i o n  of R i l e y  i n  h i s  R e p l y  B r i e f .  

T h i s  C o u r t ,  i n  r u l i n g  on t h e  d i r e c t  a p p e a l ,  f o u n d  " A f t e r  

s t u d y i n g  t h i s  p r o s p e c t i v e  j u r o r ' s  r e s p o n s e s  t o  t h e  q u e s t i o n s  

a s k e d  on v o i r  d i r e . . .  t h a t  s h e  u n e q u i v o c a l l y  s t a t e d  h e r  

o p p o s i t i o n  t o  i m p o s i n g  t h e  d e a t h  p e n a l t y .  The t r i a l  c o u r t ,  



t h e r e f o r e ,  p r o p e r l y  e x c u s e d  h e r . "  So .  2d a t  

C l a i m  11. P e t i t i o n e r  s u b m i t s  t h a t  t h e r e  a r e  a t  l e a s t  t h r e e  

v i a b l e  i s s u e s  w h i c h  w e r e  p r o p e r l y  p r e s e r v e d  b e l o w  a n d  w h i c h  

a p p e l l a t e  c o u n s e l  u n r e a s o n a b l y  f a i l e d  t o  r a i s e  i n  t h e  p r o c e e d i n g s  

b e f o r e  t h i s  C o u r t :  

1. A p p e l l a t e  c o u n s e l  u n r e a s o n a b l y  f a i l e d  t o  a r g u e  t h a t  t h e  

t r i a l  c o u r t ' s  r e f u s a l  t o  s e q u e s t e r  t h e  j u r y ,  o n c e  d e l i b e r a t i o n s  

o n  g u i l t / i n n o c e n c e  h a d  b e g u n ,  was  r e v e r s i b l e  e r r o r .  Even  i f  t h i s  

C o u r t  f i n d s  s u c h  c o n d u c t  w a s  n o t  i n e f f e c t i v e ,  P e t i t i o n e r  c o n t e n d s  

t h i s  C o u r t  s h o u l d  a d d r e s s  t h e  i s s u e  a s  a  d e n i a l  o f  a  f u n d a m e n t a l  

c o n s t i t u t i o n a l  r i g h t .  

2 .  A p p e l l a t e  c o u n s e l  u n r e a s o n a b l y  f a i l e d  t o  c l e a r l y  a r g u e  

t h a t  t h e  e x c l u s i o n  o f  f o u r  j u r o r s  d u r i n g  t h e  d e a t h  q u a l i f i c a t i o n  

v o i r  d i r e  v i o l a t e s  Mr. J o h n s o n ' s  s i x t h ,  e i g h t h  a n d  f o u r t e e n t h  

amendment  r i g h t s ,  a n d  t h a t  t h e r e f o r e  p e t i t i o n e r ' s  j u d g m e n t s  a n d  

s e n t e n c e s  c a n n o t  s t a n d .  I n  t h e  e v e n t  t h e  c o u r t  f i n d s  s u c h  

o m i s s i o n  w a s  n o t  i n e f f e c t i v e ,  P e t i t i o n e r  c o n t e n d s  t h a t  t h i s  

G r i g s b y  e r r o r  i s  f u n d a m e n t a l  e r r o r .  

3 .  A p p e l l a t e  c o u n s e l  u n r e a s o n a b l y  f a i l e d  t o  a r g u e  t h a t  t h e  

a d m i s s i o n  o f  t e s t i m o n y  of  J a m e s  S m i t h ,  t o  t h e  e f f e c t  t h a t  

p e t i t i o n e r  e x p r e s s e d  a n  i n t e n t  t o  commi t  f u t u r e ,  v i o l e n t  c r i m e s ,  

c o n s t i t u t e d  r e v e r s i b l e  e r r o r  a n d  w a s  h i g h l y  p r e j u d i c i a l  a t  b o t h  

t h e  g u i l t - i n n o c e n c e  a n d  t h e  p e n a l t y  p h a s e s  o f  p e t i t i o n e r ' s  t r i a l .  

4 .  h 5 .  A p p e l l a t e  c o u n s e l  f a i l e d  t o  f u l l y  a r g u e  t w o  c l e a r  

i n s t r u c t i o n a l  e r r o r s  a t  p e n a l t y  p h a s e  w h i c h  u n c o n s t i t u t i o n a l l y  

m i s l e d  t h e  j u r y .  

I V .  R E L I E F  SOUGHT 

C l a i m  I .  Mr. J o h n s o n  seeks  i m m e d i a t e  r e l i e f ,  i n  t h e  f o r m  o f  

a  s t a y  o f  e x e c u t i o n ,  i n  o r d e r  t o  p r e s e r v e  t h i s  C o u r t ' s  

j u r i s d i c t i o n  o v e r  h i s  c o n s t i t u t i o n a l  c l a i m s .  The  i s s u e  r a i s e d  i n  

t h i s  a p p l i c a t i o n  i s  c u r r e n t l y  b e f o r e  t h e  U n i t e d  S t a t e s  S u p r e m e  

C o u r t .  L o c k h a r t  v .  McCree ,  D o c k e t  No. 84 -1865 .  D u r i n g  a r g u m e n t ,  

on  J a n u a r y  1 3 ,  1 9 8 6 ,  t h e  S u p r e m e  C o u r t  J u s t i c e s  s p e c i f i c a l l y  

i n q u i r e d  i n t o  t h e  i m p l i c a t i o n s  o f  L o c k h a r t  f o r  t h e  S t a t e  o f  



F l o r i d a ,  p r e s u m a b l y  b e c a u s e  i n  F l o r i d a  j u d g e s ,  n o t  j u r i e s ,  h a v e  

u l t i m a t e  r e s p o n s i b i l i t y  f o r  s e n t e n c i n g  d e c i s i o n s .  I n  Kennedy  v .  

W a i n w r i g h t ,  t h i s  C o u r t  v o t e d  4  - 3  t o  d e n y  a  s t a y  i n  a  c a s e  w h i c h  

was  i n  t h e  s ame  j u r i s d i c t i o n a l  p o s t u r e  a s  i s  Mr. J o h n s o n .  The  

U n i t e d  S t a t e s  S u p r e m e  C o u r t  s u b s e q u e n t l y  u n a n i m o u s l y  s t a y e d  Mr. 

K e n n e d y ' s  e x e c u t i o n ,  b a s e d  u p o n  McCree. T h e  U n i t e d  S t a t e s  

S u p r e m e  C o u r t  h a s  g r a n t e d  s t a y s  o f  e x e c u t i o n  i n  o t h e r  c a s e s  

r a i s i n g  t h e  i s s u e  i n  L o c k h a r t ,  i n c l u d i n g  o n e  c a s e  t h e  p r o c e d u r a l  

p o s t u r e  o f  w h i c h  i s  s i m i l a r  t o  Mr. J o h n s o n ' s .  C e l e s t i n e  v .  

B l a c k b u r n ,  s t a y  g r a n t e d ,  1 0 6  S . C t .  3 1  ( 1 9 8 5 ) .  C e l e s t i n e  r a i s e d  a  

c h a l l e n g e  t o  t h e  d e a t h  q u a l i f i c a t i o n  o f  h i s  t r i a l  j u r y  o n  d i r e c t  

a p p e a l .  S t a t e  v .  C e l e s t i n e ,  4 4 3  S o . 2 d  1 0 9 1  ( L a .  1 9 8 3 ) .  The  

U n i t e d  S t a t e s  S u p r e m e  C o u r t  d e n i e d  c e r t i o r a r i .  1 0 5  S . C t .  224  

( 1 9 8 4 ) .  Mr. C e l e s t i n e  r a i s e d  t h e  i s s u e  i n  a  p e t i t i o n  f o r  a  wr i t  

o f  h a b e a s  c o r p u s  i n  t h e  U n i t e d  S t a t e s  D i s t r i c t  C o u r t .  The  F i f t h  

C i r c u i t  d e n i e d  r e l i e f .  C e l e s t i n e  v .  B l a c k b u r n ,  7 5 0  F . 2 d  3 5 3 1  

( 5 t h  C .  1 9 8 4 ) .  The  S u p r e m e  C o u r t  g r a n t e d  t h e  a p p l i c a t i o n  f o r  a  

s t a y .  1 0 6  S . C t .  3 1  ( S e p t e m b e r  2 5 ,  1 9 8 5 ) .  S u b s e q u e n t l y ,  r e l y i n g  

o n  C e l e s t i n e ,  t h e  F i f t h  C i r c u i t  g r a n t e d  a  s t a y  o f  e x e c u t i o n  i n  a  

c a s e  p r e s e n t i n g  t h e  s ame  q u e s t i o n .  R a u l t  v .  L o u i s i a n a ,  F . 2 d  

, C a s e  No. 8 5 - 3 2 8 1  ( 5 t h  C i r .  O c t o b e r  7 ,  1 9 8 5 ) .  

The  U n i t e d  S t a t e s  S u p r e m e  C o u r t  h a s  a l s o  s t a y e d  e x e c u t i o n  i n  

t w o  c a s e s  p r e s e n t i n g  t h e  L o c k h a r t  i s s u e  i n  s u c c e s s i v e  p e t i t i o n s  

f o r  a  w r i t  o f  h a b e a s  c o r p u s .  Bowden v .  Kemp, 1 0 6  S . C t .  213  

( 1 9 8 5 ) ;  Moore  v .  B l a c k b u r n ,  A-261 ( O c t o b e r  4 ,  1 9 8 5 ) .  T h i s  C o u r t  

l i k e w i s e  h a s  j u r i s d i c t i o n  t o  s t a y  Mr. J o h n s o n ' s  e x e c u t i o n ,  F l a .  

C o n s t i t u t i o n ,  A r t .  V ,  S e c t i o n  3 ( b )  ( 7 ) .  The  i m p o r t a n c e  o f  t h e  

q u e s t i o n ,  t h e  p r o b a b i l i t y  o f  a  l a n d m a r k  d e c i s i o n  b y  t h e  U n i t e d  

S t a t e s  S u p r e m e  C o u r t  i n  t h e  n e x t  few m o n t h s ,  a n d  Mr. J o h n s o n ' s  

c l e a r  e n t i t l e m e n t  t o  r e l i e f  s h o u l d  t h e  S u p r e m e  C o u r t  a f f i r m  t h e  

E i g h t h  C i r c u i t  i n  L o c k h a r t ,  s u g g e s t  t h a t  a  s t a y  i s  n e c e s s a r y  a n d  

a p p r o p r i a t e .  F u r t h e r m o r e ,  s i n c e  t h e  i s s u e  p r e s e n t e d  i n  t h i s  

a p p l i c a t i o n  c o n c e r n s  t h e  i m p a r t i a l i t y  o f  t h e  f a c t - f i n d e r ,  i t  

c a l l s  i n t o  q u e s t i o n  t h e  v e r y  r e l i a b i l i t y  o f  t h e  v e r d i c t  a n d  

s e n t e n c e  o f  d e a t h .  



F o l l o w i n g  s u f f i c i e n t  o p p o r t u n i t y  t o  r e v i e w  t h e  c o m p l e x  

s o c i a l  s c i e n c e  d a t a  a t  i s s u e  i n  L o c k h a r t ,  t h i s  C o u r t  s h o u l d  

r e c o n s i d e r  w h e t h e r  d e a t h  q u a l i f i c a t i o n  i s  c o n s t i t u t i o n a l  i n  

F l o r i d a .  Mr. J o h n s o n  r e q u e s t s  a n  e v i d e n t i a r y  h e a r i n g ,  a t  w h i c h  

h e  w o u l d  p r e s e n t  many of  t h e  s t u d i e s  w h i c h  a r e  i n  t h e  L o c k h a r t  

r e c o r d .  I f  t h i s  C o u r t  c o n c l u d e s  t h a t  a n y  e v i d e n t i a r y  h e a r i n g  i s  

n e e d e d  b e f o r e  i t  may d e c i d e  t h e  m e r i t s  o f  Mr. J o h n s o n ' s  c l a i m ,  i t  

s h o u l d  r emand  t h i s  c a s e  t o  t h e  t r i a l  c o u r t  f o r  s u c h  a  h e a r i n g .  

I t  may w e l l  b e ,  h o w e v e r ,  t h a t  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t ' s  

d e c i s i o n  w i l l  d e t e r m i n e ,  a s  a  m a t t e r  o f  l a w ,  how much i n j u r y  a  

c r i m i n a l  d e f e n d a n t  s u f f e r s  a s  a  r e s u l t  of  d e a t h  q u a l i f i c a t i o n .  

I t  w i l l  o n l y  r e m a i n  f o r  t h i s  C o u r t  t o  d e c i d e  how much w e i g h t  t o  

a t t a c h  t o  t h e  S t a t e ' s  c o u n t e r v a i l i n g  i n t e r e s t ,  w h i c h ,  a s  w e  show,  

i s  n e g l i g i b l e  b e c a u s e  of  t h e  s e n t e n c i n g  p r o c e d u r e  u s e d  i n  F l o r i d a  

b u t  n o t  i n  A r k a n s a s .  

T h i s  C o u r t ,  a f t e r  f u l l  c o n s i d e r a t i o n  of  t h e  r e c o r d ,  s h o u l d  

s e t  a s i d e  Mr. J o h n s o n ' s  c o n v i c t i o n ,  a n d  o r d e r  t h a t  h e  b e  g i v e n  a  

new t r i a l .  

C l a i m  11. A s t a y  of  e x e c u t i o n  i s  r e q u i r e d  s o  t h a t  t h i s  

C o u r t  may g i v e  d e l i b e r a t e  a n d  c a r e f u l  c o n s i d e r a t i o n  t o  Mr. 

J o h n s o n ' s  c o n s t i t u t i o n a l  c l a i m s .  Mr. J o h n s o n ' s  a p p e l l a t e  c o u n s e l  

w a s  i n e f f e c t i v e ,  i n  v i o l a t i o n  of  t h e  s i x t h ,  e i g h t h ,  a n d  

f o u r t e e n t h  a m e n d m e n t s ,  a n d  h e  i s  e n t i t l e d  t o  a  new a p p e a l .  

V.  BASIS FOR RELIEF 

A .  FIRST GROUND FOR RELIEF 

On F e b r u a r y  1 2 ,  1 9 8 6 ,  t h i s  C o u r t ,  by a  v o t e  of  4 t o  3 ,  

d e n i e d  a  s t a y  of  e x e c u t i o n  i n  t h e  c a s e  of  Edward  Kennedy .  

Kennedy ,  w h o s e  j u r y  w a s  d e a t h  q u a l i f i e d ,  a r g u e d  t h a t  a  s t a y  

s h o u l d  b e  g r a n t e d  b e c a u s e  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  w i l l  

s o o n  d e c i d e  L o c k h a r t  v .  McCree,  1 0 6  S .  C t .  5 9  ( 1 9 8 5 )  ( g r a n t i n g  

c e r t i o r a r i  i n  G r i g s b y  v .  Mabry ,  758  F .2d  226  ( 8 t h  C i r .  1 9 8 5 )  ( e n  

b a n c ) ,  w h i c h  w i l l  r e s o l v e  w h e t h e r  t h e  p r o c e s s  o f  W i t h e r s p o o n  

d e a t h  q u a l i f i c a t i o n  v i o l a t e s  t h e  C o n s t i t u t i o n .  

F o l l o w i n g  t h i s  C o u r t ' s  4 - 3  d e n i a l  o f  a  s t a y ,  Kennedy 

a p p l i e d  f o r  a  s t a y  p e n d i n g  c e r t i o r a r i  i n  t h e  U n i t e d  S t a t e s  



Supreme  C o u r t .  The  o n l y  i s s u e  r a i s e d  i n  t h e  a p p l i c a t i o n  was t h e  

G r i g s b y  c l a i m .  The  S u p r e m e  C o u r t  unanimous ly  g r a n t e d  t h e  s t a y .  

T h e  s t a y  i n  Kennedy i s  o n l y  t h e  most r e c e n t  e x a m p l e  o f  t h e  

Supreme  C o u r t ' s  d e t e r m i n a t i o n  t h a t  n o  d e a t h - s e n t e n c e d  i n m a t e s  

r a i s i n g  t h e  G r i g s b y  c l a im s h a l l  b e  e x e c u t e d  w h i l e  t h e  G r i g s b y  

i s s u e  i s  u n r e s o l v e d .  O n l y  o n e  week p r i o r  t o  t h e  u n a n i m o u s  s t a y  

i n  Kennedy, t h e  C o u r t  h a d  unanimous ly  s t a y e d  t h e  e x e c u t i o n  of  a 

N o r t h  C a r o l i n a  i n m a t e .  R o o k s  v .  Woodard ,  U.S. - ( F e b r u a r y  

1 0 ,  1 9 8 6 1 ,  a n d  i n  Bowden v .  Kemp, 774  F . 2 d  1 4 9 4  ( 1 1 t h  ~ i r .  1 9 8 5 1 ,  

t h e  E l e v e n t h  C i r c u i t  h a d  d e n i e d  a s t a y ,  f i n d i n g :  

BY THE COURT: 

T h e  U n i t e d  S t a t e s  D i s t r i c t  C o u r t  f o r  t h e  
M i d d l e  D i s t r i c t  of  G e o r g i a  h a s  d i s m i s s e d  
p e t i t i o n e r ' s  s u c c e s s i v e  p e t i t i o n  f o r  t h e  w r i t  
o f  h a b e a s  c o r p u s  a n d  d e n i e d  p e t i t i o n e r  a 
c e r t i f i c a t e  o f  p r o b a b l e  c a u s e  t o  a p p e a l .  
P r e s e n t l y  p e n d i n g  i s  h i s  p e t i t i o n  f o r  a 
c e r t i f i c a t e  o f  p r o b a b l e  cause  a n d  f o r  h i s  
s t a y  o f  e x e c u t i o n  p e n d i n g  a p p e a l .  

The  p e t i t i o n  p r e s e n t s  o n l y  o n e  i s s u e  
i n v o l v e d  i n  G r i g s b y  v .  Mabry ,  758  F .2d  226 
( 8 t h  C i r .  1 9 8 5 ) .  c e r t .  u r a n t e d  s u b  nom . . d 

L o c k h a r t  v .  McCree,  U.S. , 1 0 6  S .  
C t .  , 8 7  L. Ed. 2d ( O c t .  7 ,  1 9 8 5 1 .  
I n  t h i s  C i r c u i t .  wr ior  t o  a n d  s i n c e  Gr iusbv .  
w e  h a v e  r e j e c t e d  t h a t  c o n t e n t i o n .  See  - 
J e n k i n s  v .  W a i n w r i g h t ,  7 6 3  F .2d  1 3 9 0  ( 1 1 t h  
C i r .  1 9 8 5 1 ,  M a r t i n  v .  W a i n w r i s h t ,  770  F . 2 d  
918  ( 1 1 t h  ~ i r .  1 9 8 5 ) .  a n d  s m i t h  ". Balkcom.  . . - 

660 F . 2 d  5 7 3 ,  575-84 ( 5 t h  C i r .  U n i t  B 1 9 8 1 1 ,  
m o d i f i e d ,  6 7 1  F . 2 d  8 5 8  ( 5 t h  C i r .  U n i t  B 
1 9 8 1 1 ,  c e r t .  d e n i e d ,  4 5 9  U.S. 8 8 2 ,  1 0 3  S .  C t .  
1 8 1 ,  74  L. Ed. 2d 1 4 8 .  

S i n c e  g r a n t i n g  c e r t i o r a r i  i n  G r i g s b y ,  
t h e  C o u r t  h a s  s t a v e d  e x e c u t i o n s  i n  C e l e s t i n e  a 

v .  B l a c k b u r n ,  U.S. , 1 0 6  S .  C t .  3 1 ,  
8 7  L. Ed.  2d ( 1 9 8 5 1 ,  a n d  Moore v .  
B l a c k b u r n ,  7 7 4 2 d  9 7  ( 1 9 8 5 1 .  I t  i s  
a s s e r t e d  t h a t  t h e s e  two s t a y s  by  t h e  H i g h  
C o u r t  were g r a n t e d  b e c a u s e  o f  t h e  G r i g s b y  
i s s u e  i n v o l v e d  i n  e a c h  o f  t h e m ;  t h e  o r d e r s  
g r a n t i n g  t h o s e  s t a y s  d o  n o t  s u f f i c i e n t l y  
a d v i s e  u s  o f  t h e  b a s i s  f o r  t h e m .  

Under  t h e  p r e c e d e n t  b i n d i n g  u s  i n  t h i s  
C i r c u i t ,  t h e  D i s t r i c t  J u d g e ' s  d i s m i s s a l  o f  
t h e  s u c c e s s i v e  p e t i t i o n  i s  c o r r e c t  a n d  t h e  
p e t i t i o n s  f o r  c e r t i f i c a t e  o f  p r o b a b l e  cause  
a n d  s t a y  o f  e x e c u t i o n  a r e  w i t h o u t  me r i t .  
Were w e  t o  g r a n t  CPC a n d  r e a c h  t h e  m e r i t s  o f  
t h e  p r o p o s e d  a p p e a l  o n  c o n s i d e r a t i o n  o f  t h e  
p e t i t i o n  f o r  s t a y  of e x e c u t i o n ,  See  B a r e f o o t  - - 
v .  E s t e l l e ,  4 6 3  U.S. 8 8 0 ,  1 0 3  S .  C t .  3 3 8 3 ,  77  
L .Ed.2d  1 0 9 0  ( 1 9 8 3 1 ,  w e  s h o u l d  b e  bound  t o  
a f f i r m  t h e  d i s t r i c t  c o u r t .  T h e  g r a n t  o f  t h e  
w r i t  of  c e r t i o r a r i  i n  G r i g s b y  i s  n o  a u t h o r i t y  



t o  t h e  c o n t r a r y ;  a n y  implications t o  be d r a w n  
t h e r e f r o m  may  be d i s c e r n e d  b y  . a p p l i c a t i o n  t o  
t h e  S u p r e m e  C o u r t .  

T h e  p e t i t i o n  f o r  c e r t i f i c a t e  o f  p r o b a b l e  
c a u s e  i s  DENIED. 

T h e  p e t i t i o n  f o r  s t a y  o f  e x e c u t i o n  i s  
DENIED. 

I d .  a t  1 4 9 4 .  T h e  S u p r e m e  C o u r t  u n a n i m o u s l y  g r a n t e d  a s t a y .  - 
B o w d e n  v .  Kemp, 1 0 6  S .  C t .  2 1 3  ( 1 9 8 5 ) .  T h e  C o u r t  h a s  g r a n t e d  

s t a y s  i n  a t  l e a s t  f i v e  a d d i t i o n a l  c a ses  r a i s i n g  t h e  G r i g s b y  i s s u e  

i n  a v a r i e t y  o f  p r o c e d u r a l  p o s t u r e s .  S e e  - 
C e l e s t i n e  v .  B l a c k b u r n ; ,  s t a y  g r a n t e d  ( O c t o b e r  4 ,  1 9 8 5 )  ( s u c c e s -  

s i v e  p e t i t i o n )  ( G r i g s b y  c l a im  r a i s e d  o n  d i r e c t  a p p e a l ,  c e r t .  

d e n i e d )  ; K e n l e y  v .  M i s s o u r i ,  D o c k e t  No. 8 5 - 5 5 3 3 ,  s t a y  g r a n t e d  

( O c t o b e r  8 ,  1 9 8 5 ) ;  Guzmon v .  T e x a s ,  6 9 7  S.W. 2 d  4 0 4  ; ( T e x .  C r .  

A p p .  1 9 8 5 ) ,  s t a y  g r a n t e d  5 4  U.S.L.W. 3 3 9 1  ( D e c e m b e r  6 ,  1 9 8 5 ) ;  

G i l m o r e  v .  M i s s o u r i ,  6 9 7  S.W. 2 d  1 7 2  (Mo. 1 9 8 5 )  s t a y  g r a n t e d  5 4  

U.S.L.W. 3 4 2 3  (December 2 4 ,  1 9 8 5 ) .  S e e  a l s o  R a u l t  v .  L o u i s i a n a ,  -- 
F . 2 d  , C a s e  No. 8 5 - 3 2 8 1  s l i p  o p .  ( 5 t h  C i r .  O c t o b e r  7 ,  

1 9 8 5 )  ( d e n y i n g  r e h e a r i n g  b u t  g r a n t i n g  s t a y  o f  e x e c u t i o n  i n  l i g h t  

o f  Moore a n d  C e l e s t i n e ) .  

Mr. J o h n s o n  s u b m i t s  t h a t  t h e  S t a t e  c o u r t s  s h o u l d  s t a y  h i s  

e x e c u t i o n ,  b e c a u s e  t h e  p r o c e e d i n g s  i n  s t a t e  c o u r t  s h o u l d  b e  s e e n  

a s  t h e  " m a i n  e v e n t ,  s o  t o  s p e a k ,  r a t h e r  t h a n  a t r y o u t  o n  t h e  r o a d  

f o r  w h a t  w i l l  l a t e r  be t h e  d e t e r m i n a t i v e  f e d e r a l  h a b e a s  h e a r i n g . "  

W a i n w r i g h t  v .  S y k e s ,  4 3 3  U.S.  7 7 ,  9 1  ( 1 9 7 7 ) .  T h e  U n i t e d  S t a t e s  

S u p r e m e  C o u r t  h a s  i n  r e c e n t  y e a r s  e v i n c e d  a d e e p  c o n c e r n  f o r  

p r e s e r v i n g  s t a t e  a u t o n o m y  w i t h i n  o u r  f e d e r a l  s t r u c t u r e  a n d  f o r  

e n h a n c i n g  t h e  p r o c e e d i n g s  i n  S t a t e  c o u r t  a s  d e c i s i v e  a n d  

p o r t e n t o u s  e v e n t s .  S e e ,  e . g . ,  B a r e f o o t  v .  E s t e l l e ,  1 0 3  S .  C t .  --  
M a r s h a l l  v .  L o n b e r g e r ,  C t .  S t o n e  

v .  P o w e l l ,  4 2 8  U .S .  4 6 5  ( 1 9 7 6 ) ;  E n g l e  v .  I s a a c ,  1 0 2  S .  C t .  1 5 5 8  

( 1 9 8 2 ) ;  R o s e  v .  L u n d y ,  1 0 2  S .  C t .  1 1 9 8  ( 1 9 8 2 ) .  

Mr. J o h n s o n  w i l l  n o t  h e r e  r e p e a t  t h e  s o c i a l  s c i e n c e  s t u d i e s  

a n d  t e s t i m o n y  a t  i s s u e  i n  G r i g s b y / M c C r e e  a n d  d e t a i l e d  i n  Kennedy.  

T h e  o v e r w h e l m i n g  e v i d e n c e  d i s c u s s e d  i n  t h e  G r i g s b y / M c C r e e  

o p i n i o n s  a n d  i n  t h e  Kennedy  p l e a d i n g s  d e m o n s t r a t e  w h a t  m a n y  



e x p e r i e n c e d  l awyers  and judges have long  b e l i e v e d :  j u r i e s  from 

which t h o s e  who would n o t  be a b l e  t o  v o t e  f o r  t h e  d e a t h  p e n a l t y  

have been removed a r e  more l i k e l y  t o  c o n v i c t  -- based on t h e  same 

ev idence  -- t h a n  an o r d i n a r y  c r i m i n a l  j u r y .  The l e g a l  q u e s t i o n  

posed i n  t h i s  a p p l i c a t i o n ,  and which i s  b e f o r e  t h e  United S t a t e s  

Supreme Cour t  i n  Lockhart, i s  a  narrow one.  May t h e  S t a t e  

exc lude  j u r o r s  who w i l l  be f a i r  i n  t h e  g u i l t  phase  of a  

b i f u r c a t e d  t r i a l ,  s imply  because  i n  t h e  s e p a r a t e ,  s e n t e n c i n g  

phase ,  t h e y  would never  v o t e  t o  i n f l i c t  t h e  d e a t h  p e n a l t y ?  

We do n o t  contend t h a t  j u r o r s  whose o p i n i o n s  abou t  c a p i t a l  

punishment w i l l  i n f l u e n c e  t h e i r  d e c i s i o n s  about  t h e  d e f e n d a n t ' s  

g u i l t  o r  innocence  shou ld  s e r v e  on c a p i t a l  j u r i e s .  T h i s  c a s e  

i n v o l v e s  o n l y  t h o s e  j u r o r s ,  sometimes d e s c r i b e d  a s  "au tomat i c  

l i f e  imprisonment"  j u r o r s ,  who a r e  q u a l i f i e d  t o  s e r v e  i n  t h e  

g u i l t  phase  of a  c a p i t a l  t r i a l ,  b u t  who a r e  excluded f o r  t h e  

convenience  of t h e  S t a t e ,  s o  t h a t  a d d i t i o n a l  a l t e r n a t e  j u r o r s  a r e  

no t  r e q u i r e d  f o r  t h e  s e n t e n c i n g  phase  of t h e  t r i a l .  We p r e s e n t  

our  a n a l y s i s  of t h i s  i s s u e  i n  f o u r  p a r t s :  t h e  d e f e n d a n t ' s  

unques t ioned  c o n s t i t u t i o n a l  r i g h t  t o  a  t r i a l  by a  f a i r  and impar- 

t i a l  jury ;  t h e  d e f e n d a n t ' s  r i g h t  t o  a  ju ry  r e p r e s e n t i n g  a  f a i r  

c r o s s  s e c t i o n  of t h e  community; t h e  s t a t e ' s  i n t e r e s t  i n  d e a t h  

q u a l i f i c a t i o n ;  and whether t h e  s t a t e ' s  i n t e r e s t  i s  weighty enough 

t o  overcome t h e  d e f e n d a n t ' s  c o n s t i t u t i o n a l  r i g h t .  

a .  Death Q u a l i f i e d  J u r i e s  Are Not I m p a r t i a l  

The S i x t h  Amendment t o  t h e  Uni ted  S t a t e s  C o n s t i t u t i o n  

g u a r a n t e e s  t h a t  " [ i l n  a l l  c r i m i n a l  p r o s e c u t i o n s ,  t h e  accused  

s h a l l  e n j o y  t h e  r i g h t  t o  a  speedy and p u b l i c  t r i a l ,  by an impar- 

t i a l  j u ry  of t h e  s t a t e  and d i s t r i c t  wherein t h e  c r ime  s h a l l  have 

been committed.  . . . " I n  Duncan v. L o u i s i a n a ,  3 9 1  U.S.  145 

(19681, dec ided  o n l y  two weeks b e f o r e  Witherspoon, t h e  Supreme 

Cour t  h e l d  t h a t  t h i s  p r o v i s i o n  was a p p l i c a b l e  t o  t h e  S t a t e s  

through t h e  due p r o c e s s  c l a u s e  of t h e  f o u r t e e n t h  amendment. 

The g u a r a n t e e s  of jury  t r i a l  i n  t h e  F e d e r a l  
and S t a t e  C o n s t i t u t i o n s  r e f l e c t  a  profound 
judgment about  t h e  way i n  which law shou ld  be 
e n f o r c e d  and j u s t i c e  a d m i n i s t e r e d .  . . . I f  
t h e  d e f e n d a n t  p r e f e r r e d  t h e  common s e n s e  
judgment of a  ju ry  t o  t h e  more t u t o r e d  b u t  



p e r h a p s  l ess  s y m p a t h e t i c  r e a c t i o n  o f  t h e  
s i n g l e  j u d g e ,  h e  was  t o  h a v e  i t .  Beyond 
t h i s ,  t h e  j u r y  t r i a l  p r o v i s i o n s  i n  t h e  
F e d e r a l  a n d  S t a t e  C o n s t i t u t i o n s  r e f l e c t  a  
f u n d a m e n t a l  d e c i s i o n  a b o u t  t h e  e x e r c i s e  o f  
o f f i c i a l  power  -- a  r e l u c t a n c e  t o  e n t r u s t  
p l e n a r y  p o w e r s  o v e r  t h e  l i f e  a n d  l i b e r t y  o f  
t h e  c i t i z e n  t o  o n e  j u d g e  o r  a  g r o u p  o f  
j u d g e s .  

I d .  a t  1 5 6 .  A r t i c l e  I o f  t h e  F l o r i d a  C o n s t i t u t i o n ,  S e c t i o n  2 2 ,  - 
p r o v i d e s :  "The  r i g h t  o f  t r i a l  by j u r y  s h a l l  be  s e c u r e  t o  a l l  a n d  

r e m a i n  i n v i o l a t e .  The  q u a l i f i c a t i o n s  a n d  number of  j u r o r s ,  n o t  

f e w e r  t h a n  s i x ,  s h a l l  be  f i x e d  by l a w . "  

B e c a u s e  t h e  r i g h t  t o  t r i a l  by j u r y  i s  i n e x t r i c a b l y  l i n k e d  t o  

i d e a l s  o f  d e m o c r a c y  a n d  r e p r e s e n t a t i o n ,  " t h e  p r o p e r  f u n c t i o n i n g  

o f  t h e  j u r y  s y s t e m ,  a n d  i n d e e d  o u r  d e m o c r a c y  i t s e l f ,  r e q u i r e s  

t h a t  t h e  j u r y  b e  a  ' b o d y  t r u l y  r e p r e s e n t a t i v e  of  t h e  communi ty  

a n d  n o t  t h e  o r g a n  of  a n y  s p e c i a l  g r o u p . ' "  G l a s s e r  v .  U n i t e d  

S t a t e s ,  3 1 5  U.S. 6 0 ,  8 6  ( 1 9 4 2 ) .  "The  c o n s t i t u t i o n a l  s t a n d a r d  of 

f a i r n e s s  r e q u i r e s  t h a t  a  d e f e n d a n t  h a v e  ' a  p a n e l  of  i m p a r t i a l  

" i n d i f f e r e n t "  j u r o r s .  ' "  Murphy - v. F l o r i d a ,  4 2 1  U.S. 7 9 4 ,  799  

( 1 9 7 5 ) .  D e a t h  q u a l i f i c a t i o n ,  l i k e  e x p o s u r e  t o  p r e t r i a l  pub-  

l i c i t y ,  p r o d u c e s  a  j u r y  w h i c h  i s  p r e d i s p o s e d  t o  c o n v i c t .  - See 

I r v i n  v .  Dowd, 3 6 6  U.S. 717  ( 1 9 6 1 ) ;  S h e p p a r d  v .  M a x w e l l ,  3 8 4  U.S. 

3 3 3  ( 1 9 6 6 ) ;  P a t t o n  v .  Y o u n t ,  U.S. , 1 0 4  S . C t .  2 8 8 5  ( 1 9 8 4 ) .  - 
U n l i k e  p r e t r i a l  p u b l i c i t y ,  h o w e v e r ,  t h e  p r e d i s p o s i t i o n  r e s u l t i n g  

f r o m  d e a t h  q u a l i f i c a t i o n  i s  e a s i l y  a v o i d e d ,  b e c a u s e  i t  i s  

e n t i r e l y  w i t h i n  t h e  c o n t r o l  of  t h e  c o u r t .  

B e c a u s e  o v e r w h e l m i n g  e v i d e n c e  s h o w s  t h a t  d e a t h  q u a l i f i e d  

j u r i e s  a r e  n o t  i m p a r t i a l ,  d e a t h  q u a l i f i c a t i o n  n e c e s s a r i l y  v i o -  

l a t e s  t h e  C o n s t i t u t i o n  u n l e s s  t h e  S t a t e ' s  i n t e r e s t  i n  t h e  p r o c e -  

d u r e  o v e r c o m e s  t h e  d e f e n d a n t ' s  c o n s t i t u t i o n a l  r i g h t .  

b .  D e a t h  Q u a l i f i c a t i o n  V i o l a t e s  t h e  " F a i r  C r o s s  S e c t i o n "  
R e q u i r e m e n t  

I n  a d d i t i o n  t o  t h e  f u n d a m e n t a l  r e q u i r e m e n t  t h a t  a  t r i a l  j u r y  

be  f a i r  a n d  i m p a r t i a l ,  i t  m u s t  a l s o  be  r e p r e s e n t a t i v e  of  t h e  

c o m m u n i t y .  " 1 T I h e  f a i r  c r o s s - s e c t i o n  r e q u i r e m e n t  \ i s ]  . . . 
f u n d a m e n t a l  t o  t h e  j u r y  t r i a l  g u a r a n t e e d  by t h e  S i x t h  Amendment. 

. . ." T a y l o r  v .  L o u i s i a n a ,  419 U.S. 5 2 2 ,  530  ( 1 9 7 5 ) .  I n  D u r e n  

v .  M i s s o u r i ,  439  U . S .  3 5 7 ,  3 6 4  ( 1 9 7 9 1 ,  t h e  C o u r t  e x p l a i n e d :  



I n  o r d e r  t o  e s t a b l i s h  a  pr ima f a c i e  v i o l a t i o n  
of t h e  f a i r - c r o s s  s e c t i o n  r e q u i r e m e n t ,  t h e  
d e f e n d a n t  m u s t  show (1) t h a t  t h e  group 
a l l e g e d  t o  be exc luded  i s  a  " d i s t i n c t i v e "  
group i n  t h e  community; ( 2 )  t h a t  t h e  r e p r e -  
s e n t a t i o n  of t h i s  g roup i n  v e n i r e s  from which 
j u r i e s  a r e  s e l e c t e d  i s  n o t  f a i r  and r eason-  
a b l e  i n  r e l a t i o n  t o  t h e  number of such p e r -  
s o n s  i n  t h e  community; and ( 3 )  t h a t  t h i s  
u n d e r r e p r e s e n t a t i o n  i s  due t o  t h e  s y s t e m a t i c  
e x c l u s i o n  of t h i s  group i n  t h e  ju ry  s e l e c t i o n  
p r o c e s s .  

The E igh th  C i r c u i t  a p p l i e d  t h i s  s t a n d a r d :  

There i s  no f u n c t i o n a l  d i f f e r e n c e  between 
e x c l u d i n g  a  p a r t i c u l a r  group of e l i g i b l e  
c i t i z e n s  from t h e  ' j u r y  wheels ,  p o o l s  of 
names, p a n e l s  or  v e n i r e s  from which j u r i e s  
a r e  drawn' and s y s t e m a t i c a l l y  e x c l u d i n g  them 
from s i t t i n g  on a  p e t i t  j u r y .  Duren and 
Taylor f o r b i d  t h e  former e x p l i c i t l y  and can  
be r e a d  t o  f o r b i d  t h e  l a t t e r  i m p l i c i t l y .  
Duren, 439 U . S .  a t  363-67; ~ a ~ l o ? ,  4 1 9  U . S .  
a t  526-31. The r e s u l t  i s  t h e  same i n  e i t h e r  
c a s e :  a  d i s t i n c t  group of t h e  c i t i z e n r y  is 
p r e v e n t e d  from be ing  c o n s i d e r e d  f o r  s e r v i c e  
on p e t i t  j u r i e s .  

Gr igsby v. Mabry, 758 F.2d n o t e  7 a t  230. The c o u r t  found t h a t  

t h e  group of j u r o r s  who a r e  exc luded  by d e a t h  q u a l i f i c a t i o n  is  

d i s t i n c t i v e  and s i z e a b l e ;  t h a t  t h e  r e p r e s e n t a t i o n  of such p e r s o n s  

on v e n i r e s  i s  no t  f a i r  and r e a s o n a b l e ;  and t h a t  t h e y  a r e  

s y s t e m a t i c a l l y  exc luded  by t h e  d e a t h  q u a l i f i c a t i o n  p r o c e s s .  

Grigsby, 758 F.2d a t  2 2 9 .  

The r e p r e s e n t a t i o n  of a  c r o s s  s e c t i o n  of t h e  community h e l p s  

t o  make j u r y  v e r d i c t s  more r e l i a b l e ,  s i n c e  w i t h o u t  such a  c r o s s  

s e c t i o n ,  t h e  j u r y  i s  d e p r i v e d  of " a  p e r s p e c t i v e  on human e v e n t s  

t h a t  may have unsuspec ted  impor tance  i n  any c a s e  t h a t  may be 

p r e s e n t e d . "  P e t e r s  v. K i f f ,  4 0 7  U . S .  493, 503-4 ( 1 9 7 2 )  ( p l u r a l i t y  

o p i n i o n ) .  Exper imen ta l  d a t a  on d e a t h  q u a l i f i c a t i o n  c o n f i r m s  t h e  

r e l e v a n c e  of t h i s  p r i n c i p l e  h e r e .  Cowan, Thompson and E l l s w o r t h  

found t h a t  j u r i e s  which i n c l u d e d  e x c l u d a b l e  l u r o r s  remembered t h e  

e v i d e n c e  more a c c u r a t e l y  t h a n  d i d  members of j u r i e s  which 

i n c l u d e d  o n l y  d e a t h  q u a l i f i e d  j u r o r s .  The E f f e c t s  of Death 

Q u a l i f i c a t i o n  on J u r o r s '  P r e d i s p o s i t i o n  t o  Convic t  and on t h e  

Q u a l i t y  of d e l i b e r a t i o n ,  8  L .  & H u m .  Behav. a t  73. The a u t h o r s  

conc luded ,  "We e x p e c t  t h a t  t h e  s u p e r i o r i t y  of mixed j u r i e s  i s  

a l s o  a  f u n c t i o n  of t h e  l i k e l i h o o d  t h a t  e r r o r s  of f a c t  a r e  more 



l i k e l y  t o  be  c o r r e c t e d  when t h e r e  i s  a  w i d e  r a n g e  o f  v i e w p o i n t s  

a n d  a  h i g h e r  l e v e l  of  c o n t r o v e r s y . "  - I d .  a t  7 6 .  An u n r e p r e s e n t a -  

t i v e  j u r y  c a n n o t  r e f l e c t  " t h e  common s e n s e  o f  t h e  c o m m u n i t y . "  

B a l l e w  v .  G e o r g i a ,  4 3 5  U.S. a t  2 3 2 .  D e a t h  q u a l i f i c a t i o n  i m p a i r s  

t h e  a b i l i t y  of t h e  j u r y  t o  c a r r y  o u t  t h i s  v i t a l  f u n c t i o n  a n d  

d e n i e s  t h e  d e f e n d a n t  h i s  c o n s t i t u t i o n a l  r i g h t  t o  a  r e p r e s e n t a t i v e  

j u r y .  

c .  The  S t a t e ' s  O n l y  I n t e r e s t  i n  D e a t h  Q u a l i f i c a -  
t i o n  i s  F i s c a l  a n d  A d m i n i s t r a t i v e  

The  S t a t e ' s  o n l y  i n t e r e s t  i n  a  c r i m i n a l  t r i a l  i s  i n  s e e i n g  

j u s t i c e  d o n e ,  n o t  i n  o b t a i n i n g  a  c o n v i c t i o n  o r  a  p a r t i c u l a r  

s e n t e n c e .  B e r g e r  v .  U n i t e d  S t a t e s ,  2 9 5  U.S. 78  ( 1 9 3 5 ) .  F o r  t h i s  

r e a s o n ,  t h e  S t a t e  h a s  n o  l e g i t i m a t e  c l a i m  o f  e n t i t l e m e n t  t o  a  

d e a t h  q u a l i f i e d  j u r y  because  i t  i s  more  f a v o r a b l e  t o  t h e  

p r o s e c u t i o n  t h a n  o r d i n a r y  c r i m i n a l  j u r i e s .  Y e t  t h i s  i s  t h e  

r e a s o n i n g  w h i c h  l i e s  b e h i n d  t h e  c o n t e n t i o n  v o i c e d  i n  t h e  

P e t i t i o n e r ' s  b r i e f  i n  L o c k h a r t ,  a n d  e a r l i e r  i n  S p i n k e l l i n k ,  t h a t  

j u r i e s  w h i c h  a r e  n o t  d e a t h  q u a l i f i e d  may be  " d e f e n d a n t  p r o n e . "  

D i s c u s s i n g  t h i s  p o s i t i o n ,  t h e  E i g h t h  C i r c u i t  o b s e r v e d  t h a t  t h i s  

i s  " t h e  wrong  i s s u e .  The  i s s u e  i s  n o t  w h e t h e r  n o n - d e a t h -  

q u a l i f i e d  j u r o r s  a r e  a c q u i t t a l  p r o n e  o r  d e a t h - q u a l i f i e d  j u r o r s  

a r e  c o n v i c t i o n - p r o n e .  T h e  r e a l  i s s u e  i s  w h e t h e r  a  d e a t h  

q u a l i f i e d  j u r y  i s  more  p r o n e  t o  c o n v i c t  t h a n  t h e  j u r i e s  u s e d  i n  

n o n c a p i t a l  c r i m i n a l  c a s e s  -- j u r i e s  w h i c h  i n c l u d e  t h e  f u l l  s p e c -  

t r u m  o f  a t t i t u d e s  a n d  p e r s p e c t i v e s  r e g a r d i n g  c a p i t a l  p u n i s h m e n t .  

The  f a c t  t h a t  t h e  s t a t e  c h a r g e s  a  d e f e n d a n t  w i t h  a  c a p i t a l  c r i m e  

s h o u l d  n o t  c a u s e  i t  t o  o b t a i n  a  j u r y  more  p r o n e  t o  c o n v i c t  t h a n  

i f  i t  h a d  c h a r g e d  t h e  d e f e n d a n t  w i t h  a  n o n c a p i t a l  o f f e n s e . "  

G r i g s b y  v .  Mabry,  758  F . 2 d  a t  2419 n .  3 1 .  The  o n l y  m e a n i n g f u l  

s t a n d a r d  of  m e a s u r e m e n t  of  j u r y  i m p a r t i a l i t y  i s  a n  o r d i n a r y  

c r i m i n a l  t r i a l  j u r y ;  t h e  e v i d e n c e  s h o w s  t h a t  c o m p a r e d  t o  s u c h  a  

j u r y ,  d e a t h  q u a l i f i e d  j u r i e s  a r e  b i a s e d  i n  f a v o r  o f  t h e  p r o s e c u -  

t i o n .  S i n c e  t h i s  k i n d  o f  b i a s  u n d e r m i n e s  t h e  r e l i a b i l i t y  of  j u r y  

v e r d i c t s ,  a n d  c r e a t e s  a  r i s k  of  e r r o n e o u s  c o n v i c t i o n s ,  t h e  S t a t e  

h a s  no  i n t e r e s t  i n  o b t a i n i n g  a  d e a t h  q u a l i f i e d  j u r y ,  u n l e s s  t h e  

a d m i n i s t r a t i v e  a d v a n t a g e s  of  h a v i n g  a  s i n g l e  j u r y  p a n e l  d e c i d e  



both g u i l t  and pena l ty  i s  g r e a t e r  than t h e  c o n s t i t u t i o n a l  

d e f i c i e n c i e s  a r i s i n g  from t h e  demonstrated b i a s  and u n r e l i a b i l i t y  

of death q u a l i f i e d  j u r i e s .  

(1) .  The F lo r ida  S t a t u t o r y  Scheme Does Not Require Death 
Q u a l i f i c a t i o n .  

The f i r s t ,  and perhaps  t h e  b e s t ,  measure of t h e  S t a t e ' s  

i n t e r e s t  i s  t h e  s t a t u t o r y  scheme which governs jury s e l e c t i o n  i n  

t h i s  S t a t e .  F la .  S t a t .  Sec t ion  9 1 3 . 1 3  p rov ides  t h a t  " la1  juror 

who has  b e l i e f s  which preclude h i m  from f i n d i n g  a  defendant 

g u i l t y  of an o f f e n s e  punishable  by death  s h a l l  not be q u a l i f i e d  

a s  a  juror  i n  a  c a p i t a l  c a s e . "  T h i s  s e c t i o n  does not a u t h o r i z e  

t h e  d i s q u a l i f i c a t i o n  of j u ro r s  who can f i n d  a  defendant g u i l t y  i f  

t h e  prosecu t ion  c a r r i e s  i t s  burden, b u t  who w i l l  not vote  t o  

i n f l i c t  a  death  sen tence .  The F lo r ida  l e g i s l a t u r e ,  t h e r e f o r e ,  

has not proclaimed any i n t e r e s t  i n  t h e  death q u a l i f i c a t i o n  pro- 

cedure followed i n  t h i s  or any o ther  case .  The only o ther  r e l e -  

vant  s t a t u t o r y  a u t h o r i t y  i s  F la .  S t a t .  Sec t ion  9 1 3 . 0 3 ( 1 0 ) ,  which 

a u t h o r i z e s  t h e  removal of j u ro r s  whose " s t a t e  of mind  regarding 

t h e  defendant ,  t h e  ca se ,  t h e  person a l l eged  t o  have been i n j u r e d  

by t h e  o f f ense  charged, .  or t h e  person on whose complaint  the  

prosecu t ion  was i n s t i t u t e d  t h a t  w i l l  p revent  h i m  from a c t i n g  w i t h  

i m p a r t i a l i t y .  . . ." B u t  r e l i a n c e  on t h i s  p rov i s ion  t o  j u s t i f y  

t h e  exc lus ion  of j u ro r s  who w i l l  be f a i r  t o  both s i d e s  i n  the  

g u i l t  phase b u t  not  i n  t h e  pena l ty  phase begs t he  ques t ion .  The 

problem of i m p a r t i a l i t y  i n  t he  pena l ty  phase a r i s e s  only i f  the  

same jury m u s t  decide  both g u i l t  or innocence and pena l ty .  See - 
Winick, Witherspoon i n  F l o r i d a :  R e f l e c t i o n s  on the  Challenge f o r  

Cause of J u r o r s  i n  C a p i t a l  Cases i n  a  S t a t e  i n  Which the  Judge 

Makes the  Sentencing Decis ion,  3 7  U .  Miami L .  Rev. 825, 835-40 

(1983) .  

F la .  S t a t .  Sec t ion  9 2 1 . 1 4 1  (1) provides ,  i n  r e l e v a n t  p a r t :  

Upon convic t ion  or ad jud ica t ion  of g u i l t  of a  
defendant of a  c a p i t a l  f e lony ,  t he  cou r t  
s h a l l  conduct a  separate sen tenc ing  pro- 
ceeding t o  determine whether t h e  defendant 
should be sentenced t o  death  or l i f e  impris-  
onment a s  au thor ized  by s. 775.082. The pro- 
ceeding s h a l l  be conducted by t h e  t r i a l  judge 
before  t he  t r i a l  jury a s  soon a s  p r a c t i c a b l e .  



I f ,  t h r o u g h  l m p o s s i b i l i t y  o r  i n a b i l i t y ,  t h e  
t r i a l  j u r y  i s  u n a b l e  t o  r e c o n v e n e  f o r  a  
h e a r i n g  o n  t h e  i s s u e  of  p e n a l t y ,  h a v i n g  
d e t e r m i n e d  t h e  g u i l t  o f  t h e  a c c u s e d ,  t h e  
t r i a l  j u d g e  may summon a  s p e c i a l  j u r o r  o r  
j u r o r s  a s  p r o v i d e d  i n  c h a p t e r  9 1 3  t o  d e t e r -  
m i n e  t h e  i s s u e  o f  t h e  i m p o s i t i o n  o f  t h e  
p e n a l t y .  

T h i s  C o u r t  h a s  r emanded  a t  l e a s t  f o u r t e e n  c a s e s  f o r  r e s e n t e n c i n g  

b e f o r e  a  new j u r y .  Lee v .  S t a t e ,  294  S o . 2 d  3 0 5  ( 1 9 7 4 ) ;  L a m a d l i n e  

v .  S t a t e ,  3 0 3  S o . 2 d  1 7  ( F l a .  1 9 7 4 ) ;  M i l l e r  v .  S t a t e ,  3 3 2  S o . 2 d  6 5  

( F l a .  1 9 7 6 ) ;  M e s s e r  v .  S t a t e ,  3 3 0  S o . 2 d  1 3 7  ( 1 9 7 4 ) ;  E l l e d g e  v .  

S t a t e ,  346  S o . 2 d  9 9 8  ( 1 9 7 7 ) ;  Maggard  v .  S t a t e ,  3YY So .  2d 973  

( F l a .  1 9 8 1 ) ;  R o s e  v .  S t a t e ,  4 2 5  S o . 2 d  5 2 1  ( F l a .  1 9 8 2 ) ;  P e r r i  v .  

S t a t e ,  4 4 1  S o . 2 d  606  ( F l a .  1 9 8 3 ) ;  T r a w i c k  v .  S t a t e ,  4 7 3  S o . 2 d  

1 2 3 5  ( F l a .  1 9 8 5 ) ;  Simmons v .  S t a t e ,  419  S o . 2 d  316  ( F l a .  1 9 8 2 ) ;  

T e f f e t e l l e r  v .  S t a t e ,  439 S o . 2 d  840  ( F l a .  1 9 8 3 ) ;  P a t t e n  v .  S t a t e ,  

467  S o . 2 d  9 7 5  ( F l a .  1 9 8 4 ) ;  H i l l  v .  S t a t e ,  477 S o . 2 d  553  ( 1 9 8 5 ) ;  

T o o l e  v .  S t a t e ,  S o .  2d , C a s e  No. 6 5 , 3 7 8  ( F l a .  Nov. 2 5 ,  

N o t h i n g  i n  S e c t i o n  9 2 1 . 1 4 1 ( 1 )  p r e c l u d e s  a  t r i a l  j u d g e  f r o m ,  f o r  

e x a m p l e ,  s e a t i n g  a l t e r n a t e  j u r o r s  who a t t e n d e d  t h e  g u i l t  p h a s e  of  

t h e  t r i a l  o n  t h e  j u r y  d u r i n g  t h e  s e n t e n c i n g  p h a s e  i n  p l a c e  o f  

j u r o r s  who w o u l d  n o t  c o n s i d e r  i m p o s i n g  t h e  d e a t h  p e n a l t y .  The  

s u b s t i t u t i o n  o f  a  s m a l l  number of  a l t e r n a t e s  wou ld  be s i m p l e ,  

e f f i c i e n t ,  a n d  f a i r .  The  j u r y  w o u l d  t h u s  be i m p a r t i a l  i n  b o t h  

t h e  g u i l t  a n d  s e n t e n c i n g  p h a s e s .  Under  c u r r e n t  p r a c t i c e ,  t h e  

t r i a l  j u r y  i s  n o t  i m p a r t i a l  i n  t h e  c r i t i c a l  d e t e r m i n a t i o n  of  t h e  

d e f e n d a n t ' s  g u i l t  o r  i n n o c e n c e .  I m p a r t i a l i t y  i n  t h e  s e n t e n c i n g  

p h a s e  i s  b o u g h t  t o o  d e a r l y  when t h e  c o s t  i s  i m p a r t i a l i t y  i n  t h e  

more  i m p o r t a n t  d e t e r m i n a t i o n  of g u i l t  o r  i n n o c e n c e .  

T h i s  i s  e s p e c i a l l y  t r u e  i n  F l o r i d a  f o r  two  r e a s o n s .  F i r s t ,  

t h e  v e r d i c t  i n  t h e  s e n t e n c i n g  p h a s e  n e e d  n o t  be u n a n i m o u s .  Even  

i f  t h e  s e n t e n c i n g  j u r y  w e r e  l e s s  t h a n  i m p a r t i a l ,  i t  m i g h t  s t i l l  

r e a c h  t h e  same r e s u l t  by a  s m a l l e r  m a j o r i t y .  S e c o n d ,  t h e  j u r y ' s  

s e n t e n c i n g  v e r d i c t  i s  o n l y  a d v i s o r y .  We d i s c u s s  t h i s  p o i n t  i n  

g r e a t e r  d e t a i l  b e l o w .  I n  g e n e r a l ,  t h e  d e t e r m i n a t i o n  of  g u i l t  o r  

i n n o c e n c e  i s  m o r e  i m p o r t a n t  b e c a u s e  t h e  c o s t  o f  a n  e r r o n e o u s  

c o n v i c t i o n  i s  s u r e l y  f a r  h i g h e r  t h a n  t h e  s o c i a l  c o s t  of a n  



e r r o n e o u s  s e n t e n c e  o f  l i f e  i m p r i s o n m e n t .  - S e e  4  W .  B l a c k s t o n e ,  

C o m m e n t a r i e s  o n  t h e  Laws o f  E n g l a n d  358 ( b e t t e r  t h a t  t e n  g u i l t y  

men g o  f r e e  t h a n  o n e  i n n o c e n t  p e r s o n  b e  c o n v i c t e d ) .  

( 2 ) .  The  T r i a l  J u d g e ' s  Power t o  O v e r r i d e  t h e  J u r y ' s  
Recommenda t ion  Makes D e a t h  Q u a l i f i c a t i o n  B e f o r e  
T r i a l  U n n e c e s s a r y .  

F l o r i d a  l a w  g i v e s  t h e  t r i a l  j u d g e  t h e  f i n a l  d e c i s i o n  on  

s e n t e n c i n g  i n  a  c a p i t a l  c a s e .  F l a .  S t a t .  S e c t i o n  9 2 1 . 1 4 1 ( 3 ) .  

The  j u r y ' s  r e c o m m e n d a t i o n  r e c e i v e s  " g r e a t  w e i g h t "  i n  t h e  j u d g e ' s  

f i n a l  d e c i s i o n ,  T e d d e r  v .  S t a t e ,  3 2 2  S o . 2 d  908 ( F l a .  1 9 7 5 1 ,  b u t  

j u d g e s  r e t a i n ,  a n d  n o t  i n f r e q u e n t l y  e x e r c i s e ,  t h e  power  t o  o v e r -  

r i d e  j u r y  r e c o m m e n d a t i o n s  o f  l i f e  i m p r i s o n m e n t  o r  d e a t h .  - See  

M e l l o  a n d  R o b s o n ,  J u d g e  o v e r  J u r y :  F l o r i d a ' s  P r a c t i c e  o f  I m p o s i n g  

D e a t h  Over  L i f e  i n  C a p i t a l  C a s e s ,  1 3  F l a .  S t .  U n i v .  L. Rev.  3 1  

B e c a u s e  t h e  t r i a l  j u d g e  d e c i d e s  s e n t e n c e  
w i t h o u t  b e i n g  bound  by a  j u r y  r e c o m m e n d a t i o n ,  
h e  may i m p o s e  c a p i t a l  p u n i s h m e n t  i n  a n  a p p r o -  
p r i a t e  c a s e  e v e n  i f  ' a u t o m a t i c  l i f e  i m p r i s o n -  
m e n t '  j u r o r s  r e m a i n  o n  t h e  c a p i t a l  j u r y  a n d  
v o t e ,  a s  i n e v i t a b l y  t h e y  w i l l ,  f o r  l i f e  
i m p r i s o n m e n t .  I n d e e d ,  w h a t e v e r  g u i d a n c e  t h e  
j u d g e  i s  p r o v i d e d  by  t h e  j u r y ' s  recommenda- 
t i o n  o n  t h e  l i f e  o r  d e a t h  q u e s t i o n  i s  s t i l l  
p r o v i d e d  by a  j u r y  whose  members i n c l u d e  
' a u t o m a t i c  l i f e  i m p r i s o n m e n t '  j u r o r s .  S i n c e  
v o i r  d i r e  q u e s t i o n i n g  w i l l  i d e n t i f y  t h o s e  
j u r o r s  a s  b e i n g  ' a u t o m a t i c  l i f e  i m p r i s o n m e n t '  
j u r o r s ,  t h e  j u d g e  w i l l  b e  a w a r e  o f  t h e  number 
o f  s u c h  j u r o r s  s i t t i n g  o n  t h e  c a p i t a l  j u r y  
a n d  w i l l  b e  a b l e  t o  g i v e  a p p r o p r i a t e  w e i g h t  
t o  t h e  j u r y ' s  a d v i s o r y  v o t e  on  s e n t e n c e .  

W i n i c k ,  s u p r a ,  3 7  U .  Miami L. Rev.  a t  8 5 2  ( f o o t n o t e s  o m i t t e d ) .  

I n  s u m ,  F l o r i d a ' s  s t a t u t o r y  p r o c e d u r e  a l r e a d y  p r o v i d e s  a m p l e  

s a f e g u a r d s  a g a i n s t  " e r r o n e o u s "  f a i l u r e s  t o  i m p o s e  a  d e a t h  s e n -  

t e n c e .  F o r  t h i s  r e a s o n ,  t h e  S t a t e ' s  i n t e r e s t  i n  a n  i m p a r t i a l  

j u r y  i n  t h e  s e n t e n c i n g  p h a s e  i s  i n s u b s t a n t i a l  by  c o m p a r i s o n  t o  

t h e  d e f e n d a n t ' s  c o n s t i t u t i o n a l  r i g h t  t o  h a v e  a n  i m p a r t i a l  j u r y  

d e c i d e  t h e  q u e s t i o n  o f  g u i l t  o r  i n n o c e n c e .  

( 3 ) .  T h i s  C o u r t ' s  d e c i s i o n s  p r e c l u d e  r e l i a n c e  o n  
r e s i d u a l  d o u b t s  a b o u t  g u i l t  i n  m i t i g a t i o n  o f  
s e n t e n c e .  

The  U n i t e d  S t a t e s  C o u r t  of  A p p e a l s  f o r  t h e  E l e v e n t h  C i r c u i t ,  

i n  S m i t h  v .  Balkcom,  s u p r a ,  660  F.2d a t  5 8 0 ,  c o n c l u d e d  t h a t  -- 

r e g a r d l e s s  of t h e  s t r e n g t h  of t h e  e v i d e n c e  t h a t  d e m o n s t r a t e s  t h a t  



death  qualified j u r i e s  were predisposed i n  f avor  of t he  

p rosecu t ion  -- dea th  q u a l i f i c a t i o n  was not  c o n s t i t u t i o n a l  e r r o r  

because " l t l h e r e  i s  a  p o t e n t i a l  b e n e f i t  t o  a  defendant  . . . 
which would be l o s t  were t h e  jury  which found g u i l t  d ischarged 

and a  new jury  empaneled t o  decide  punishment. The members of 

t h e  jury which heard t h e  evidence i n  t h e  g u i l t  phase may be l i eve  

t h a t  g u i l t  has  been proven t o  t h e  exc lus ion  of a  reasonable  

doubt ,  "and y e t ,  some genuine doubt e x i s t s .  . . . The juror  

e n t e r t a i n i n g  doubt which does not r i s e  t o  reasonable  doubt can be 

expected t o  r e s i s t  t hose  who would impose t h e  . . . pena l ty  of 

dea th .  . . ." I d .  T h i s  Court  has  r epea t ed ly  held  t h a t  t h e  - 
sen tenc ing  judge should g ive  no weight t o  jury  recommendations 

based upon such l i n g e r i n g  doubts about t h e  d e f e n d a n t ' s  g u i l t .  I n  

Buford v. S t a t e ,  4 0 3  So.2d 9 4 3  ( F l a .  1 9 8 1 1 ,  t h i s  Court wrote:  

A convic ted defendant  cannot be ' a  l i t t l e  b i t  
g u i l t y .  ' I t  i s  unreasonable  f o r  a  jury  t o  say  
i n  one b rea th  t h a t  a  d e f e n d a n t ' s  g u i l t  has  
been proved beyond a  reasonable  doubt and, i n  
t h e  next  b r e a t h ,  t o  say  someone e l s e  may have 
done i t ,  so  we recommend mercy. 

I d .  a t  953. Accord Burr v. S t a t e ,  4 6 6  So.2d 1051, 1054 ( F l a .  - 
1985) ;  S i r e c i  v. S t a t e ,  399  So.2d 9 6 4 ,  972 ( F l a .  1 9 8 1 ) .  While we 

do not  endorse  t h i s  r u l e ,  t h e  holding d i s t i n g u i s h e s  F l o r i d a ' s  

c a p i t a l  sen tenc ing  scheme from t h e  Georgia c a s e  d i scussed  i n  

S m i t h  v. Balkcom. I t  i s  simply i n c o n s i s t e n t  t o  j u s t i f y  a  system 

which impai r s  t h e  defendant  of a  f a i r  jury i n  t h e  g u i l t  phase of 

a  t r i a l  on t h e  b a s i s  of a  " b e n e f i t "  t o  which -- a s  a  mat ter  of 

s t a t e  law -- a  defendant  i n  a  F l o r i d a  c a p i t a l  t r i a l  i s  not 

e n t i t l e d .  

O f  course ,  i t  would not  be necessary  t o  empanel a  new jury 

a t  a l l  s i n c e  i n  F l o r i d a  t h e  judge, not  t h e  ju ry ,  makes t h e  f i n a l  

sen tenc ing  d e c i s i o n ,  and could g ive  l e s s  weight t o  a  jury  

recommendation in f luenced  by ju ro r s  who would never vo t e  t o  

impose a  death  s en t ence .  Nor would t h i s  be necessary  i f  t h e  

c o u r t  s imply empaneled a d d i t i o n a l  a l t e r n a t e  j u ro r s  a s  s u b s t i t u t e s  

f o r  j u r o r s  who were not q u a l i f i e d  t o  s e rve  i n  t h e  pena l ty  phase.  

Since none of t h e  reasons  which o r d i n a r i l y  suppor t  death  



q u a l i f i c a t i o n  a r e  a p p l i c a b l e  t o  F l o r i d a ' s  s e n t e n c i n g  p r o c e s s ,  a  

d e f e n d a n t ' s  c o n s t i t u t i o n a l  r i g h t  t o  t r i a l  by an i m p a r t i a l  j u r y  

s u r e l y  must p r e v a i l  i n  t h e  b a l a n c e .  

The o n l y  o t h e r  j u s t i f i c a t i o n  t h e  s t a t e  might o f f e r  i s  t h e  

a d m i n i s t r a t i v e  and f i s c a l  burden of s e l e c t i n g  a d d i t i o n a l  j u r o r s  

f o r  t h e  s e n t e n c i n g  phase .  Even i f  such f i s c a l  c o n s i d e r a t i o n s  

cou ld  p l a y  a  p roper  r o l e  i n  t h i s  C o u r t ' s  c o n s t i t u t i o n a l  a n a l y s i s ,  

t h e y  a r e  i n s u f f i c i e n t  t o  overcome t h e  d e f e n d a n t ' s  c o n s t i t u t i o n a l  

r i g h t s .  These expenses  a r e  s l i g h t  by comparison t o  t h o s e  

i n c u r r e d  by, f o r  example, a  change of venue. Fur the rmore ,  they  

would be p a r t i a l l y ,  i f  n o t  e n t i r e l y ,  o f f s e t  by a  r e d u c t i o n  i n  t h e  

l e n g t h  of v o i r  d i r e  b e f o r e  t r i a l r a n d  by t h e  i n c r e a s e d  accuracy  of 

j u r y  v e r d i c t s ,  which would reduce  t h e  c o s t s  of a p p e l l a t e  review 

of c a p i t a l  c a s e s .  

d .  The R i g h t  t o  T r i a l  by an I m p a r t i a l  J u r y  Outweighs 
t h e  S t a t e ' s  I n t e r e s t  i n  Death Q u a l i f i c a t i o n  b e f o r e  
T r i a l .  

" I t  i s ,  of c o u r s e ,  s e t t l e d  t h a t  a  S t a t e  may n o t  e n t r u s t  t h e  

d e t e r m i n a t i o n  of whether a  man i s  i n n o c e n t  or  g u i l t y  t o  a  t r i -  

bunal  ' o r g a n i z e d  t o  c o n v i c t .  I f '  Witherspoon, 391 U.S. a t  521. Yet 

t h i s  i s  p r e c i s e l y  what happens when we e n t r u s t  t h e  d e t e r m i n a t i o n  

of g u i l t  or  innocence  t o  a  d e a t h  q u a l i f i e d  ju ry .  Death q u a l i f  i- 

c a t i o n  undermines t h e  fundamenta l  premise  of our j u r y  sys tem:  

t h a t  t h e  f a i r e s t  t r i a l  i s  one b e f o r e  a  group f a i r l y  and randomly 

chosen from t h e  e n t i r e  community, which m i r r o r s  t h a t  community i n  

i t s  v a l u e s  and i t s  d i v e r s i t y .  Without  compe l l ing  r e a s o n s ,  t h e  

s t a t e  may n o t  a b r i d g e  t h i s  r i g h t .  A s i m i l a r  compromise between 

t h e  s t a t e ' s  i n t e r e s t  and t h e  r i g h t  t o  a  t r i a l  by a  j u r y  

r e p r e s e n t i n g  a  f a i r  c r o s s  s e c t i o n  of t h e  community i s  p r e s e n t e d  

i n  c h a l l e n g e s  t o  a  p r o s e c u t o r ' s  r a c i a l l y  mot iva ted  u s e  of 

peremptory  c h a l l e n g e s .  The Supreme Cour t  h a s  ag reed  t o  c o n s i d e r  

t h i s  i s s u e  t h i s  Term a s  w e l l .  Batson v. Kentucky, Docket No. 84- 

6263, c e r t .  granted,  85 L . E d  4 7 6  ( 1 9 8 5 ) .  F l o r i d a ' s  c a p i t a l  

s e n t e n c i n g  p r o c e s s  makes d e a t h  q u a l i f i c a t i o n  b e f o r e  t r i a l  

c o m p l e t e l y  unnecessa ry .  

B. SECOND G R O U N D  FOR R E L I E F  



The a p p e l l a t e - l e v e l  r i g h t  t o  c o u n s e l  r e s t s  on t h e  s i x t h  

amendment r i g h t  t o  e f f e c t i v e  a s s i s t a n c e  of c o u n s e l .  E v i t t s  v. 

Lucey, - U.S. - , 105  S.  C t .  830 ( 1 9 8 5 ) .  A p p e l l a t e  c o u n s e l  

m u s t  f u n c t i o n  a s  "an a c t i v e  a d v o c a t e  on beha l f  of h i s  c l i e n t , "  

Anders v. C a l i f o r n i a ,  386 U.S. 738 ( 1 9 6 7 1 ,  who m u s t  r e c e i v e  

" e x p e r t  p r o f e s s i o n a l  . . . a s s i s t a n c e  . . . [which is1 n e c e s s a r y  

i n  a  l e g a l  sys tem governed by complex r u l e s  and p rocedure  . . . "  
Lucey, 105  S .Ct .  830, n .  6 .  An i n d i g e n t ,  a s  w e l l  a s  " t h e  r i c h  

man, who a p p e a l s  a s  of r i g h t ,  l m u s t l  enjoy11 t h e  b e n e f i t  of 

c o u n s e l ' s  examina t ion  i n t o  t h e  r e c o r d ,  r e s e a r c h  of t h e  law,  and 

m a r s h a l l i n g  of a rguments  on h i s  beha l f  . . ." Douglas v. 

C a l i f o r n i a ,  372 U.S. 353, 358 (1965)  ( e q u a l  p r o t e c t i o n  r i g h t  t o  

c o u n s e l  on a p p e a l ) .  

The p r o c e s s  due a p p e l l a n t  i s  n o t  s imply  an a p p e a l  w i t h  

r e p r e s e n t a t i o n  by "a p e r s o n  who happens t o  be a  lawyer . . . I 1  

Lucey, 105 S .Ct .  a t  835 ( q u o t i n g  S t r i c k l a n d  v. Washington, 1 0 4  

S.Ct.  2052 ( 1 9 8 4 ) .  The a t t o r n e y  m u s t  a c t  a s  a  "champion on 

a p p e a l , "  Douglas ,  372 U.S. a t  356, no t  "amicus cu r i ae" .  Anders ,  

386 U.S. a t  7 4 4 .  

These a r e  n o t  mere ly  a r c a n e  j u r i s p r u d e n t i a l  p r e c e p t s :  

"Lawyers i n  c r i m i n a l  c a s e s  a r e  n e c e s s i t i e s ,  n o t  l u x u r i e s . "  

Uni ted  S t a t e s  v. Cron ic ,  80 L . E d .  657 , 6 6 4  ( 1 9 8 4 ) .  Counsel  i s  

c r u c i a l ,  t o  "meet t h e  a d v e r s a r y  p r e s e n t a t i o n  of t h e  p r o s e c u t i o n . "  

Lucey, 1 0 5  S . C t .  830,  835,  n .6 .  Unless  c o u n s e l  r e q u i r e s  t h e  

" p r o s e c u t i o n ' s  c a s e  t o  s u r v i v e  t h e  c r u c i b l e  of meaningful  

a d v e r s a r i a l  t e s t i n g , "  C r o n i c ,  80 L . E d .  a t  6 6 6 ,  t h i s  Cour t  canno t  

e a s i l y  per form i t s  a s s i g n e d  f u n c t i o n ,  a s  t h e  l e a d e r  of F l o r i d a ' s  

j u d i c i a r y ,  t o  e n s u r e  " t h a t  t h e  g u i l t y  be c o n v i c t e d  and t h e  

i n n o c e n t  go f r e e . "  Lucey, 105  S .Ct .  830,  835 ( c i t a t i o n s  

o m i t t e d ) .  " ' T r u t h , '  Lord Eldon s a i d ,  ' i s  b e s t  d i s c o v e r e d  by 

powerfu l  s t a t e m e n t s  on both  s i d e s  of t h e  ques t ion . " '  Cron ic ,  80 

L . E d .  a t  657 ( c i t i n g  t h e  q u o t e  from Kaufman, Does t h e  Judge Have 

a  R i g h t  To Q u a l i f i e d  Counsel ,  6 1  A B A J  569, 569 ( 1 9 7 5 ) ) .  

E f f e c t i v e  c o u n s e l  does  n o t  l e a v e  an a p p e l l a t e  c o u r t  w i t h  

" t h e  c o l d  r e c o r d  which i t  m u s t  rev iew w i t h o u t  t h e  h e l p  of an 



advocate ."  Anders, 386 U.S. a t  745. Neither may counsel  p l ay  

t h e  r o l e  of "a mere f r i e n d  of t h e  c o u r t  a s s i s t i n g  i n  a  detached 

e v a l u a t i o n  of t h e  a p p e l l a n t ' s  c la im."  Lucey, 105 S . C t .  a t  835. 

Counsel m u s t  " a f f i r m a t i v e l y  promote h i s  c l i e n t ' s  p o s i t i o n  before  

t h e  c o u r t  . . . t o  induce t h e  c o u r t  t o  pursue a l l  t h e  more 

v igorous ly  i t s  own review because of t h e  ready r e f e r e n c e s  not  

only  t o  record ,  b u t  a l s o  t o  t h e  l e g a l  a u t h o r i t i e s  a s  fu rn i shed  i t  

by counse l . "  Anders, 386 U.S. a t  745; see a lso ,  Mylar v .  -- 
Alabama, 6 7 1  F . 2 d  1299, 1301 ( 1 1 t h  C i r .  1982) ("Unquest ionably  a  

b r i e f  con t a in ing  l e g a l  a u t h o r i t y  and a n a l y s i s  a s s i s t s  an 

a p p e l l a t e  c o u r t  i n  p rov id ing  a  more thorough d e l i b e r a t i o n  of an 

a p p e l l a n t ' s  c a se .  " 1 .  

"The mere f a c t  t h a t  [ t h i s  Court i s ]  ob l iga t ed  t o  review t h e  

record f o r  e r r o r s  cannot be considered a  s u b s t i t u t e  f o r  t h e  l e g a l  

reasoning and a u t h o r i t y  t y p i c a l l y  provided by counse l . "  - I d . ,  a t  

1302. In  a d d i t i o n ,  t h e  advocacy of counse l  m u s t  be t imely ,  not  

a f t e r  o r a l  arguments or on r ehea r ing .  "An a p p e l l a t e  c o u r t  

conducts i t s  most in-depth and complete review of a  c a s e  dur ing  

t h e  d i r e c t  appea l .  A p e t i t i o n  f o r  r ehea r ing  t y p i c a l l y  r e c e i v e s  a  

more summary c o n s i d e r a t i o n  . . . Accordingly,  t h e  d u t i e s  of an 

' a c t i v e  advoca te '  mandate t h a t  a p p e l l a t e  counsel  a s s e r t  h i s  lor 

h e r ]  c l i e n t ' s  p o s i t i o n  a t  t h e  most opportune t ime." Id. 

T h i s  Court has  long p r o t e c t e d  t h e  r i g h t  of i n d i g e n t s  t o  

e f f e c t i v e  a p p e l l a t e  r e p r e s e n t a t i o n .  I n  Barclay v .  Wainwright, 

4 4 4  So.2d 956 ( F l a .  1 9 8 4 ) ,  t h i s  Court granted a  new appeal  where 

c o u n s e l ' s  " r e p r e s e n t a t i o n  of appeal  f e l l  below an accep tab l e  

s t anda rd . "  Subsequently,  upon Mr. Ba rc l ay ' s  new a p p e l l a t e  

record ,  b r i e f i n g ,  and argument, t h i s  Court reversed  B a r c l a y ' s  

death  s en t ence ,  and ordered t h a t  a  l i f e  sen tence  be imposed. 

More r e c e n t l y ,  t h i s  Court  recognized t h a t  a  new appeal  i s  

a v a i l a b l e  whenever a p p e l l a t e  c o u n s e l ' s  d e f i c i e n c i e s  cause  a  

p r e j u d i c i a l  impact on t h e  p e t i t i o n e r  by "compromising t h e  

a p p e l l a t e  p rocess  t o  such a  degree a s  t o  undermine conf idence i n  

t h e  f a i r n e s s  and c o r r e c t n e s s  of t h e  outcome . . ." H a r r i s  v .  

Wainwright, - So. 2 d  - ( F l a .  No. 66,523, June 13 ,  1985, s l i p  

2 1  



A p p e l l a n t  n e i t h e r  c a n  be den ied  a p p e l l a t e  c o u n s e l  a s  "a  

s a c r i f i c e  of Lanl unarmed p r i s o n e r 1 1  t o  g l a d i a t o r s , "  Wi l l i ams  v. 

Twomey, 510 F . 2 d  634, 6 4 0  ( 7 t h  C i r .  19751, c e r t .  denied 423 U.S. 

876 (19751,  nor can  he be p rov ided  an a t t o r n e y  whose 

i n e f f e c t i v e n e s s  makes i t  " d i f f i c u l t  t o  d i s t i n g u i s h  Lthe 

a p p e l l a n t ' s 1  . . . s i t u a t i o n  from t h a t  of someone who had no 

c o u n s e l  a t  a l l . "  Lucey, 105  S.Ct .  830,  855, n .6.  Nominal 

r e p r e s e n t a t i o n  on an a p p e a l  a s  of r i g h t  . . . does  n o t  s u f f i c e  t o  

r e n d e r  t h e  p r o c e e d i n g s  c o n s t i t u t i o n a l l y  adequa te ;  a  p a r t y  whose 

c o u n s e l  i s  unab le  t o  p r o v i d e  e f f e c t i v e  r e p r e s e n t a t i o n  i s  i n  no 

b e t t e r  p o s i t i o n  t h a n  one who h a s  no c o u n s e l  a t  a l l . "  - I d .  a t  836. 

Counsel  may n o t  waive h i s  c l i e n t ' s  d e f e n s e ,  I d .  a t  n. 6 ,  and be - 
c o n s i d e r e d  e f f e c t i v e .  

While t h e r e  i s  no f e d e r a l  c o n s t i t u t i o n a l  r i g h t  t o  an a p p e a l  

g e n e r a l l y ,  J o n e s  v. Barnes ,  103 S.Ct.  3308 (19831,  t h e  E igh th  

Amendment demands meaningful  a p p e l l a t e  review i n  c a p i t a l  c a s e s .  

To e n s u r e  t h a t  d e a t h  s e n t e n c e s  a r e  imposed i n  an evenhanded, 

r a t i o n a l ,  and c o n s i s t e n t  manner, a s  opposed t o  wantonly and 

f r e a k i s h l y ,  prompt and a u t o m a t i c  a p p e l l a t e  review i s  r e q u i r e .  

Gregg v. Georg ia ,  428 U.S. 153  ( 1 9 7 6 )  ( o p i n i o n  of J u s t i c e s  

S t e w a r t ,  Powel l ,  and S t e v e n s ) ;  P r o f f i t t  v. F l o r i d a ,  428 U.S. 2 4 2  

( 1 9 7 6 ) .  I f  e f f e c t i v e  a s s i s t a n c e  of a p p e l l a t e  c o u n s e l  i s  a  

c o n s t i t u t i o n a l  i m p e r a t i v e  i n  c a s e s  i n  which t h e  c o n s t i t u t i o n  does  

n o t  even r e q u i r e  an a p p e a l ,  i t  f o l l o w s  a  f o r t i o r i  t h a t  enhanced - 
e f f e c t i v e n e s s  i s  r e q u i r e d  when t h e  a p p e a l  i s  r e q u i r e d  by t h e  

E igh th  Amendment. 

Counsel  on d i r e c t  a p p e a l  r e n d e r e d  i n e f f e c t i v e  a s s i s t a n c e  of 

c o u n s e l  i n  f a i l i n g  t o  r a i s e  t h r e e  m e r i t o r i o u s  c l a i m s .  

1. P e r m i t t i n g  t h e  j u r y  t o  s e p a r a t e  d u r i n g  d e l i b e r a t i o n s .  

The c a s e  of P a u l  Johnson was one i n  which t h e r e  was a  g r e a t  

d e a l  of p r e - t r i a l  p u b l i c i t y .  The p u b l i c i t y  was such t h a t  a  

d e f e n s e  Motion f o r  Change of Venue LTr. 2287-941 was g r a n t e d  i n  

(Order  t r a n s f e r r i n g  venue t o  Lake County, F l o r i d a  LTr. 23391 

Amended Order LTr. 23641 ) . 



During t h e  d e l i b e r a t i o n  of t h e  j u r y  a t  g u i l t  phase  of t h i s  

c a p i t a l  t r i a l ,  t h e  C o u r t  p e r m i t t e d  t h e  j u r y  t o  s e p a r a t e  and go 

home. [ T r .  1598-93. Counse l  o b j e c t e d  t o  t h i s  p r o c e d u r e  and t h e  

o b j e c t i o n  was o v e r r u l e d .  ( T r .  1599-1600) .  When t h e  j u r y  

r e t u r n e d  a f t e r  go ing  home o v e r n i g h t ,  c o u n s e l  a g a i n  o b j e c t e d  t o  

t h e  p r o c e d u r e ,  and moved f o r  a  m i s t r i a l .  LTr. 16031.  The j u r y  

r e t u r n e d  w i t h  i t s  v e r d i c t  l e s s  t h a n  two h o u r s  l a t e r .  

On September 2 1 ,  1981 a t  3:58 P.M. t h e  j u r o r s ,  a f t e r  h a v i n g  

been i n s t r u c t e d  by t h e  C o u r t ,  r e t i r e d  t o  d e l i b e r a t e  t h e  

g u i l t / i n n o c e n c e  of Pau l  Johnson LTr. 15961.  A t  9:04 P.M. t h e  

j u r y  r e t u r n e d  t o  t h e  cour t room and a t  9 : 0 6  P.M. t h e  C o u r t  excused  

t h e  j u r y  f o r  t h e  e v e n i n g  i n d i c a t i n g  t h e y  r e t u r n  a t  9 : 0 0  A . M .  t h e  

f o l l o w i n g  day .  [ T r .  1597-991. A r e q u e s t  f o r  s e q u e s t r a t i o n  of t h e  

j u r y  o v e r n i g h t  was made by d e f e n s e  c o u n s e l  b e f o r e  t h e  Cour t  

i n s t r u c t e d  and d i s m i s s e d  t h e  j u r y .  1Tr. 15991.  The r e q u e s t  was 

d e n i e d  by t h e  C o u r t .  LTr. 1 6 0 0 1 .  

On September 2 2 ,  1981 a t  9:00 A . M . ,  b e f o r e  t h e  j u r y  r e t u r n e d  

t o  t h e  cour t room,  d e f e n s e  c o u n s e l  lodged  a  Motion f o r  M i s t r i a l  on 

t h e  ground t h a t  t h e  j u r y  had n o t  been s e q u e s t e r e d .  The Motion 

was d e n i e d  LTr. 16031.  Defense  c o u n s e l  had p r e v i o u s l y  moved a t  

t h e  o n s e t  of t h e  t r i a l  f o r  s e q u e s t r a t i o n  of t h e  j u r y  f o r  t h e  

e n t i r e  t r i a l .  LTr. 9 1 .  An a d d i t i o n a l  Motion f o r  s e q u e s t r a t i o n  

d u r i n g  v o i r  d i r e  was made because  of t h e  mass ive  amount of p r e -  

t r i a l  p u b l i c i t y .  1Tr.  2128-321. 

The law i n  F l o r i d a  i s  q u i t e  c l e a r  on t h e  i s s u e  of j u r y  

s e q u e s t r a t i o n  d u r i n g  t h e  d e l i b e r a t i o n  p h a s e  of a  c a p i t a l  t r i a l .  

I n  L i v i n g s t o n  v. S t a t e ,  458 So.2d 235 ( F l a .  1 9 8 4 )  t h e  F l o r i d a  

Supreme C o u r t  r e l a t e d :  

We t h e r e f o r e  f i n d  t h a t  t h e  t r i a l  c o u r t  
e r r e d  and t h a t  t h e  e r r o r  p r e l u d i c e d  
a p p e l l a n t ' s  r i g h t  t o  a  f a i r  t r i a l .  We h o l d  
t h a t  i n  a  c a p i t a l  c a s e ,  a f t e r  t h e  j u r y ' s  
d e l i b e r a t i o n s  have begun, t h e  j u r y  must be 
s e q u e s t e r e d  u n t i l  i t  r e a c h e s  a  v e r d i c t  o r  i s  
d i s c h a r g e d  a f t e r  b e i n g  u l t i m a t e l y  u n a b l e  t o  
do s o .  A s e p a r a t i o n  of t h e  j u r o r s  a f t e r  
commencement of d e l i b e r a t i o n s  w i l l  g e n e r a l l y  
be g rounds  f o r  a  m i s t r i a l ,  s a v e  f o r  
e x c e p t i o n a l  c i r c u m s t a n c e s  of emergency,  
a c c i d e n t ,  o r  o t h e r  s p e c i a l  n e c e s s i t y .  Such a  
s t r i c t  r u l e  a p p e a r s  t o  be n e c e s s a r y  i n  o r d e r  



t o  k e e p  t h e  a t t e n t i o n  of  t h e  J u r o r s  p r o p e r l y  
f o c u s e d  a n d  c o n c e n t r a t e d  o n  t h e i r  
d e l i b e r a t i o n s .  

I n  s o  r u l i n g  t h e  C o u r t  r e l i e d  o n  t h e  d e c i s i o n  a n d  r e a s o n i n g  

o f  R a i n e s  v .  S t a t e ,  6 5  S o . 2 d  5 5 8  ( F l a .  1 9 5 3 ) .  I n  R a i n e s ,  t h e  

p r e v a i l i n g  l a w  i n  F l o r i d a  a t  t h e  time o f  t h i s  t r i a l  i n  1 9 8 1 ,  t h e  

c o u r t  a l l o w e d  t h e  j u r o r s  t o  s e p a r a t e  a n d  g o  t o  t h e i r  homes  f o r  

t h e  n i g h t  a f t e r  t h e y  h a d  b e g u n  d e l i b e r a t i o n s .  T h e  c a s e  h a d  b e e n  

f u l l y  s u b m i t t e d  t o  t h e  j u r y  a n d  t h e  j u r y  h a d  d e l i b e r a t e d  f o r  o n e  

a n d  o n e - h a l f  h o u r s  p r i o r  t o  s e p a r a t i o n .  T h e  R a i n e s  c o u r t  r u l e d  

t h a t  i t  was  p r e j u d i c i a l  e r r o r  t o  l e t  t h e  j u r o r s  s e p a r a t e  f o r  t h e  

o n e  n i g h t .  

I t  i s  c r u c i a l  t o  n o t e  t h a t  t h e  C o u r t  i n  R a i n e s  w a s  n o t  

c o n c e r n e d  w i t h  w h e t h e r  c o u n s e l  h a d  o b j e c t e d  n o r  w i t h  a n y  

r e q u i r e m e n t  t h a t  a c t u a l  p r e j u d i c e  b e  shown t o  o b t a i n  r e l i e f .  

T h e r e  w a s  n o  o b j e c t i o n  r a i s e d  when t h e  j u r y  
w a s  d i s p e r s e d ,  n o r  w e r e  c o u n s e l  c o n s u l t e d .  
T h e r e  i s  n o  s h o w i n g  i n  t h e  way o f  e v i d e n c e  
t h a t  d e f e n d a n t ' s  r i g h t s  w e r e  p r e j u d i c e d  b u t  
t r i a l s  s h o u l d  n o t  b e  c o n d u c t e d  i n  a  way t h a t  
d e f e n d a n t  h a s  g o o d  r e a s o n  f o r  t h e  b e l i e f  t h a t  
h e  w a s  d e p r i v e d  o f  f u n d a m e n t a l  r i g h t s .  The  
o p p o r t u n i t y  w a s  o p e n  f o r  t a m p e r i n g  w i t h  t h e  
j u r y  a n d  t h e  t e m p t a t i o n  t o  d o  s o  w a s  s u c h  
t h a t  w e  a r e  n o t  c o n v i n c e d  t h a t  t h e  
a p p e l l a n t ' s  t r i a l  w a s  c o n d u c t e d  w i t h  t h a t  
d e g r e e  o f  f a i r n e s s  a n d  s e c u r i t y  t h a t  t h e  b i l l  
o f  r i g h t s  c o n t e m p l a t e s .  A f i f t e e n  h o u r s  
a b s e n c e  u n d e r  n o  r e s t r a i n t  w h a t e v e r  l e a v e s  
t o o  much room t o  q u e s t i o n  t h e  b o n a  f i d e s  o f  
e v e r y t h i n g  t h a t  t o o k  p l a c e  d u r i n g  t h a t  time . . . I t  i m p o s e s  t o o  g r e a t  a  b u r d e n  o n  t h e  
d e f e n d a n t  t o  p r o d u c e  e v i d e n c e  o f  p r e j u d i c e  t o  
h i s  r i g h t s  u n d e r  s u c h  c i r c u m s t a n c e s .  W e  
t h i n k  t h i s  e r r o r  c a l l s  f o r  r e v e r s a l .  

R a i n e s  w a s  b a s e d  o n  a n  i n t e r p r e t a t i o n  o f  S e c t i o n s  9 1 9 . 0 1 ( 1 )  

a n d  ( 2 1 ,  F l o r i d a  S t a t u t e s  ( 1 9 5 3 )  p r o v i s i o n s  w h i c h  a r e  now 

c o n t a i n e d  i n  F l a . R . C r i m . P r o .  3 . 3 7 0  ( 1 9 7 5 ) .  A s  a n a l y z e d  b y  t h e  

C o u r t  i n  L i v i n g s t o n  a n d  R a i n e s  t h e  s t a t u t e s  a n d  r u l e  d o  n o t  

c o n t e m p l a t e  t h a t  j u r o r s  s h o u l d  s e p a r a t e  d u r i n g  d e l i b e r a t i o n s .  I n  

a d d i t i o n ,  t h e  C o u r t  n o t e d  t h a t  S e c t i o n  9 1 8 . 0 6 ,  F l o r i d a  S t a t u t e s  

( 1 9 7 9 )  w h i c h  p r o v i d e s  t h e  c o u r t  w i t h  d i s c r e t i o n  t o  e i t h e r  

s e q u e s t e r  t h e  j u r y  o r  a l l o w  t h e m  t o  s e p a r a t e  when t h e y  l e a v e  t h e  

j u r y  b o x  d o e s  n o t  s p e c i f i c a l l y  a l l o w  f o r  a  s e q u e s t r a t i o n  d u r i n g  

d e l i b e r a t i o n s .  T h e  C o u r t  f o u n d  " t h e r e  i s  n o  s p e c i f i c  a u t h o r i t y  



by s t a t u t e  o r  r u l e  f o r  t h e  a c t i o n  o f  t h e  t r i a l  c o u r t  j u d g e . "  

The L i v i n g s t o n  C o u r t  h i g h l i g h t e d  t h e  d a n g e r  i n  a l l o w i n g  

j u r o r s  t o  d i s p e r s e  a f t e r  b e g i n n i n g  d e l i b e r a t i o n s  by r e f e r r i n g  t o  

t h e  r e a s o n i n g  a n d  l a n g u a g e  o f  t h e  R a i n e s  C o u r t .  

". . . t o  a l l o w  t h e  j u r o r s  t o  d i s p e r s e  f o r  a  
weekend  a f t e r  t h e y  h a v e  b e g u n  t h e i r  
d e l i b e r a t i o n s  r a i s e s  s e r i o u s  q u e s t i o n s  a b o u t  
t h e i r  a b i l i t y  t o  r e c o n v e n e  a n d  r e s u m e  
d e l i b e r a t i o n s  c o m p l e t e l y  f r e e  f r o m  o u t s i d e  
i n f l u e n c e s .  Even i n  t h e  t r i a l  o f  a  
n o n c a p i t a l  f e l o n y ,  t h e  s e p a r a t i o n  o f  t h e  j u r y  
p r i o r  t o  t h e  r e n d e r i n g  o f  t h e  v e r d i c t  h a s  
b e e n  r e c o g n i z e d  t o  b e  a n  i r r e g u l a r i t y  w h i c h  
may c a l l  f o r  t h e  g r a n t i n g  o f  a  new t r i a l .  
s m i t h  v . ,  S t a t e ,  40 F 1 . a  2 0 3 ,  23  So.  8 5 4  
( 1 8 9 8 ) .  I t  s h o u l d  b e  n o t e d  t h a t  S m i t h .  a  
n o n c a p i t a l  c a s e ,  was  d e c i d e d  b e f o r e  t h e  
a d v e n t  o f  e l e c t r o n i c  c o m m u n i c a t i o n s  a n d  
e n t e r t a i n m e n t  i n  t h e  home on  a  m a s s  b a s i s .  

I n  t h e  i n s t a n t  c a s e ,  t h e  c o u r t  g a v e  
a d m o n i t i o n s  t o  t h e  j u r o r s  b e f o r e  t h e  weekend 
r e c e s s  a n d  e x a m i n e d  t h e m  p r i o r  t o  t h e  
r e s u m p t i o n  of  d e l i b e r a t i o n s  on  Monday. 
However ,  t h e  i s s u e  i n  t h i s  c a s e  i s  w h e t h e r  
t h e  weekend  r e c e s s  i n  t h e  m i d s t  o f  
d e l i b e r a t i o n s  r e n d e r e d  t h e  j u r o r s  s o  
s u s c e p t i b l e  t o  t h e  o p e r a t i o n  o f  i m p r o p e r  
i n f l u e n c e s  a s  t o  h a v e  b e e n  r e v e r s i b l e  e r r o r  
e v e n  w i t h  a d m o n i t i o n s  b e f o r e  a n d  v o i r  d i r e  
a f t e r  t h e  r e c e s s .  The  R a i n e s  d e c i s i o n  
r e c o g n i z e d  t h a t  some s i t u a t i o n s  c a r r y  s u c h  a n  
i n h e r e n t  d a n a e r  o f  i m ~ r o ~ e r  i n £  l u e n c e  t h a t  
c o u r t s  s h o u l d  r emedy  t h e  e r r o r  w i t h o u t  
r e q u i r i n g  t h e  a c c u s e d  t o  show t h a t  a n y  s u c h  
i m p r o p e r  i n f l u e n c e s  a c t u a l l y  o p e r a t e d  u p o n  o r  
a f f e c t e d  t h e  i u r v .  More r e c e n t  d e c i s i o n s  
h a v e  p r o p e r l y  a p p l i e d  t h i s  p r i n c i p l e  a n d  
i l l u s t r a t e  i t s  c o n t i n u e d  v a l i d i t y .  A r m s t r o n g  
v .  S t a t e ,  426  S o . 2 d  1 1 7 3  ( F l a .  5 t h  DCA 1 9 8 3 ) ;  
McDermot t  v .  S t a t e ,  3 8 3  S o . 2 d  712  ( F l a .  3 d  
DCA 1 9 8 0 ) ;  K e n n i c k  v. S t a t e ,  1 0 7  So .2d  59  
( F l a .  1st DCA 1 9 5 8 ) .  

The  R a i n e s  d e c i s i o n  a n d  t h e  a p p l i c a b l e  F l o r i d a  S t a t u t e s  

c l e a r l y  d e f i n e d  t h e  s t a t e  of t h e  l a w  i n  F l o r i d a  i n  1 9 8 1 ,  when t h e  

t r i a l  i n  t h e  i n s t a n t  c a s e  t o o k  p l a c e .  I n  a d d i t i o n  t o  F l o r i d a ,  

s e v e r a l  o t h e r  j u r i s d i c t i o n s  h a d  a l s o ,  by  1 9 8 1 ,  e s t a b l i s h e d  

t h r o u g h  s t a t u t e ,  c o u r t  r u l e  a n d  common l a w  t h a t  a  j u r y  

s e p a r a t i o n ,  " e s p e c i a l l y  i n  c a p i t a l  c a s e s  a n d  w h e r e  t h e  d e f e n d a n t  

o b j e c t s ,  i s  p r e j u d i c i a l  e r r o r .  . . ." S e e  e . g . ,  Kimoktoak  v .  

S t a t e ,  5 7 8  P .2d  594  ( A l a s k a  1 9 7 8 ) ;  Hughes  v .  S t a t e ,  4 3 7  A.2d 559 - 
( D e l .  1 9 8 1 ) ;  Mason v .  S t a t e ,  239 Ga. 5 3 8 ,  238 S .E .2d  79  ( 1 9 7 7 ) ;  - 
P e o p l e  v .  R i t z e r t ,  1 7  I l l . A p p . 3 d  7 9 1 ,  308 N.E.2d 636 ( 1 9 7 4 ) ;  - 
B a l e s  v .  S t a t e ,  418 N.E.2d 2 1 5  ( I n d .  1 9 8 1 ) ;  W a l k e r  v .  s t a t e ,  410 



N.E.2d 1 1 9 0  ( I n d .  1 9 8 0 ) ;  W h i t e  v .  M a x w e l l ,  1 7 4  O h i o  S t .  1 8 6 ,  1 8 7  

G i b s o n  v .  S t a t e ,  

( O k l a . C r i m . A p p . 1 9 7 3 )  - ; G o n z a l e z  v .  S t a t e ,  593  S.W. 2d 288 ( t e n n .  

1 9 8 0 ) ;  O ' N e i l  v .  S t a t e ,  S t a t e  

v .  S m a l l s ,  9 9  Wash. 2d 7 5 5 ,  6 6 5  P .2d  3 8 4  ( 1 9 8 3 ) .  L i v i n g s t o n ,  458  

So .2d  a t  238  ( c i t i n g  c a s e s ) .  

The  L i v i n g s t o n  C o u r t ,  i n  a d d i t i o n  t o  u t i l i z i n g  t h e  l a n g u a g e  

o f  R a i n e s ,  a l s o  a d o p t e d  t h e  r e a s o n i n g  o f  t h e  Supreme  C o u r t  of  

W a s h i n g t o n :  

" J u r o r s  m i g h t  b e  s u b j e c t e d  t o  a n y  number o f  
p r e j u d i c i a l  i n f l u e n c e s  w h e n e v e r  t h e  j u r y  i s  
a l l o w e d  t o  s e p a r a t e .  A j u r o r  a l l o w e d  t o  
r e t u r n  t o  h i s  home o v e r n i g h t  m i g h t  be 
p r e j u d i c e d  by  a n y  of t h e  m y r i a d  i n f l u e n c e s  on  
h i s  l i f e .  who c a n  s a y  how a  j u r o r  m i g h t  b e  
i n f l u e n c e d  by c o n t a c t  w i t h  h i s  f a m i l y  a n d  
f r i e n d s ,  o r  e x p o s u r e  t o  t h e  v a r i o u s  news a n d  
e n t e r t a i n m e n t  m e d i a  d u r i n g  a n  e v e n i n g  a t  
home? 

I n  o u r  o p i n i o n ,  j u r o r s  a r e  e s p e c i a l l y  
s e n s i t i v e  t o  p r e j u d i c i a l  i n f l u e n c e  d u r i n g  
d e l i b e r a t i o n s .  W h i l e  s t i l l  h e a r i n g  e v i d e n c e ,  
i t  i s  p r o b a b l y  e a s i e r  f o r  j u r o r s  t o  k e e p  a n  
o p e n  m i n d .  M o r e o v e r ,  t h e  i m p a c t  o f  
p o t e n t i a l l y  p r e j u d i c i a l  i n f l u e n c e s  w i l l  be  
d i s s i p a t e d  by s u b s e q u e n t  e v i d e n c e ,  t h e  
a r g u m e n t s ,  a n d  i n s t r u c t i o n s .  B u t  when t h e  
j u r o r s  h a v e  h e a r d  a l l  t h e  e v i d e n c e ,  a n d  h a v e  
b e e n  f o c u s e d  o n t o  t h e  i s s u e s  b e f o r e  . them 
by t h e  a r g u m e n t s  of  t h e  p a r t i e s  a n d  
i n s t r u c t i o n s ,  t h e  p o t e n t i a l  f o r  p r e j u d i c e  
i n c r e a s e s  s u b s t a n t i a l l y .  ... A c h a n c e  r e m a r k  by a  j u r o r ' s  s p o u s e  o r  a  
p r o g r a m  w a t c h e d  o n  t e l e v i s i o n  d u r i n g  t h e  
j u r o r ' s  1 2  h o u r s  a t  home w o u l d  h a v e  more  
immediacy  t h a n  t h e  e v i d e n c e .  T h e r e  i s  a  v e r y  
r e a l  p o s s i b i l i t y  t h a t  t h e  j u r o r ' s  
r e c o l l e c t i o n  o f  t h e  e v i d e n c e  o r  p e r c e p t i o n  o f  
i t  m i g h t  b e  d i s t o r t e d  by  s u c h  i n f l u e n c e s  
r e c e i v e d  s u b s e q u e n t  t o  t h e  c o n c l u s i o n  of  t h e  
e v i d e n c e .  

Of c o u r s e ,  i t  i s  u s u a l l y  i m p o s s i b l e  t o  
d e t e r m i n e  w h e t h e r  s u c h  i n f l u e n c e s  a c t u a l l y  
p r e j u d i c e  a  j u r o r  a g a i n s t  t h e  d e f e n d a n t  i n  a  
p a r t i c u l a r  case.  The j u r o r  h i m s e l f  may w e l l  
b e  u n a w a r e  o f  t h e  s u b t l e  i n f l u e n c e s  w h i c h  
a f f e c t  h i s  d e c i s i o n .  F o r  t h i s  r e a s o n ,  
a d m o n i t i o n  a n d  i n s t r u c t i o n  of  t h e  j u r y  is  
p r o b a b l y  i n e f f e c t i v e  i n  a m e l i o r a t i n g  t h e  
p r e j u d i c i a l  e f f e c t s  o f  s e p a r a t i o n  d u r i n g  t h e  
d e l i b e r a t i o n s .  F o r  t h i s  r e a s o n  a l s o ,  t h e  u s e  
of  j u r o r  a f f i d a v i t s  t o  p r o v e  a p r o b a b i l i t y  o f  
p r e j u d i c e  i s  of  d u b i o u s  v a l u e ;  a  j u r o r  c a n n o t  
s w e a r  t o  b e i n g  p r e j u d i c e d  by  i n f l u e n c e s  o f  
w h i c h  h e  i s  u n a w a r e .  
S t a t e  v .  S m a l l s ,  9 9  Wash.2d a t  7 6 5 ,  6 6 5  P . 2 d  
a t  390-91 .  

L i v i n g s t o n ,  458 S o . 2 d  a t  238 ,  3 9 .  

T h e r e  i s  n o  q u e s t i o n  b u t  t h a t  t h e  r i g h t  of  d e f e n d a n t  t o  a 



f a i r  t r i a l ,  a  t r i a l  by an i m p a r t i a l  -Jury, i s  a  fundamenta l  r i g h t  

g u a r a n t e e d  by t h e  S i x t h  Amendment t o  t h e  Uni ted  S t a t e s  

C o n s t i t u t i o n  and A r t i c l e  I ,  s e c t i o n  1 6  of t h e  F l o r i d a  

C o n s t i t u t i o n .  Mr. Johnson was den ied  t h e s e  r i g h t s  d u r i n g  h i s  

t r i a l .  T h i s  was a  h i g h l y  p u b l i c i z e d  c a s e  w i t h  t e l e v i s i o n  cameras 

i n  t h e  cour t room a t  a l l  t i m e s .  Defense c o u n s e l  t i m e l y  o b j e c t e d  

t o  t h e  j u r y  s e p a r a t i o n  by r e q u e s t i n g  s e q u e s t r a t i o n  s p e c i f i c a l l y  

on t h e  a d v i c e  of a p p e l l a t e  c o u n s e l  who was p r e s e n t  a t  t h e  t ime ,  

a l t h o u g h  t h e  Ra ines  d e c i s i o n  d i d  n o t  even r e q u i r e  t h i s .  [See  

A f f . ,  Ex. I .  No twi ths tand ing  mot ions  f o r  s e q u e s t r a t i o n ,  

t h e  c o u r t  ignored  t h e  danger  of s e p a r a t i o n .  The c o u r t  c i t e d  no 

emergency, a c c i d e n t  or  o t h e r  s p e c i a l  n e c e s s i t y  t h a t  would have ,  

a t  l e a s t ,  g iven  some j u s t i f i c a t i o n  f o r  s e p a r a t i o n .  The c o u r t ' s  

o n l y  r eason  t o r  t h e  s e p a r a t i o n  was t h a t  i t  d i d  n o t  want t o  

inconven ience  t h e  j u r o r s .  T h i s  i s  no j u s t i f i c a t i o n  f o r  d e p r i v i n g  

Mr. Johnson of h i s  r i g h t  t o  a  f a i r  t r i a l  and i m p a r t i a l  j u ry .  Mr. 

Johnson was d e p r i v e d  of h i s  r i g h t s  under both  t h e  Uni ted  S t a t e s  

and F l o r i d a  C o n s t i t u t i o n s  and s h o u l d  be g r a n t e d  a  new t r i a l .  

A p p e l l a t e  c o u n s e l ' s  u t t e r  f a i l u r e  t o  a d d r e s s  t h i s  p r o p e r l y  

p r e s e r v e d  i s s u e  on d i r e c t  a p p e a l ,  e s p e c i a l l y  i n  l i g h t  of t h i s  

C o u r t ' s  l a t e r  d e c i s i o n  i n  L i v i n u s t o n .  d e m o n s t r a t e s  both h i s  

i n e f f e c t i v e n e s s  a s  c o u n s e l  and t h e  h i g h l y  p r e j u d i c i a l  n a t u r e  of 

t h i s  omiss ion .  The e r r o r  i s  of such fundamenta l  p r o p o r t i o n  t h a t  

t h e  Cour t  s h o u l d  a d d r e s s  t h e  i s s u e  d i r e c t l y  even i f  i t  f i n d s  

a p p e l l a t e  c o u n s e l  was n o t  i n e f f e c t i v e  f o r  o m i t t i n g  i t .  

2 .  Death Q u a l i f i c a t i o n  of C a p i t a l  J u r o r s  

Mr. J o h n s o n ' s  t r i a l  c o u n s e l  c h a l l e n g e d  t h e  d e a t h  

q u a l i f i c a t i o n  of t h i s  j u r y  by p r e t r i a l  motion and s p e c i f i c a l l y  

o b j e c t e d  t o  t h e  e x c l u s i o n  of j u r o r s  on t h e  p r e c i s e  ground w e l l  

b e f o r e  t h e  Supreme Cour t  i n  Lockhar t  v. McCree. 

A p p e l l a t e  c o u n s e l ' s  f a i l u r e  t o  d i s c u s s  t h i s  i s s u e  on d i r e c t  

a p p e a l ,  d e s p i t e  t r i a l  c o u n s e l ' s  p r e s e r v a t i o n  of t h e  r e c o r d  below, 

c o n s t i t u t e s  i n e f f e c t i v e  a s s i s t a n c e  of a p p e l l a t e  c o u n s e l .  T h i s  

Cour t  shou ld  s t a y  P e t i t i o n e r ' s  e x e c u t i o n  pending t h e  Supreme 

C o u r t ' s  r u l i n g  i n  Lockhar t .  



3 .  A d m i s s i o n  o t  J a m e s  S m i t h ' s  t e s t i m o n y  r e :  P e t i t i o n e r ' s  
v i o l e n t  " i n t e n t i o n s "  

A p p e l l a t e  c o u n s e l  was a l s o  i n e f f e c t i v e  i n  f a i l i n g  t o  r a i s e  

on a p p e a l  t h e  t r i a l  c o u r t ' s  a d m i s s i o n  of  c e r t a i n  t e s t i m o n y  

p r o v i d e d  by w i t n e s s  J a m e s  S m i t h  d u r i n g  P e t i t i o n e r  J o h n s o n ' s  

t r i a l ,  a l t h o u g h  t h e  i s s u e  of  a d m i s s i b i l i t y  h a d  b e e n  r a i s e d  a n d  

p r o p e r l y  p r e s e r v e d  be low.  

W i t n e s s  S m i t h  was  a n  i n m a t e  i n  t h e  same i n s t i t u t i o n  a s  Mr. 

J o h n s o n  d u r i n g  J a n u a r y ,  F e b r u a r y ,  and  March,  1 9 8 1 .  LTr. 1 1 0 8 1 .  

D u r i n g  t h a t  p e r i o d  o f  t ime,  w i t h  t h e  e n c o u r a g e m e n t  of a g e n t s  of  

t h e  s t a t e ,  [ T r .  1 1 2 1  f f .  p a s s i m l ,  S m i t h  e n g a g e d  Mr. J o h n s o n  i n  

s e v e r a l  c o n v e r s a t i o n s  c o n c e r n i n g  t h e  h o m i c i d e s  i n v o l v e d  h e r e i n .  

[ T r .  1 1 2 0 1 .  A f t e r  t e s t i f y i n g  t o  t h e  s u b s t a n c e  of c o n v e r s a t i o n s  

t h e  w i t n e s s  c l a i m e d  t o  h a v e  h a d  w i t h  Mr. J o h n s o n  d i r e c t l y  

c o n c e r n i n g  t h e  t h r e e  h o m i c i d e  v i c t i m s ,  S m i t h  was  q u e s t i o n e d  a s  

f o l l o w s :  

Q .  D i d  h e  m e n t i o n  g o i n g  t o  t h e  h o s p i t a l  o r  
what  h e  would  d o  i f  h e  c o u l d  g o  t o  t h e  
h o s p i t a l ?  
A .  Y e s .  
Q .  What? 

1Tr .  1 1 1 7 1 .  A t  t h a t  p o i n t ,  D e f e n d a n t ' s  t r i a l  c o u n s e l  o b l e c t e d  on 

t h e  g r o u n d s  of  r e l e v a n c y ;  t h e  C o u r t  o v e r r u l e d  t h e  o b j e c t i o n .  

The q u e s t i o n  was r e s t a t e d  w i t h  t h e  f o l l o w i n g  r e s p o n s e :  

Q .  What d i d  h e  s a y  a b o u t  g o i n g  t o  th'e 
h o s p i t a l ?  
A .  I f  t h e y  s e n t  a  l i t t l e  c o p ,  h e  knew h e  
c o u l d  t a k e  h i s  gun ,  i f  h e  t o o k  t h a t  b i g  s o n -  
o f - a - b i t c h ' s  gun i n  L a k e l a n d ,  and  h e  would  be  
home f r e e  t h e n .  

Q.  What d i d  h e  s a y  a b o u t  t h e  h o s p i t a l ?  
. A .  H e  s a i d  i f  t h e y  s e n t  a  l i t t l e  d e p u t y  w i t h  
him t o  t a k e  him t o  t h e  h o s p i t a l ,  i f  h e  c o u l d  
t a k e  t h a t  b i g  d u d e ' s  gun i n  L a k e l a n d ,  h e  
c o u l d  t a k e  t h a t  l i t t l e  o n e ' s  a n d  h e ' d  be  home 
f r e e .  

LTr .  1 1 1 8 1 .  

D e f e n s e  c o u n s e l  a s k e d  t o  make a  m o t i o n  o u t s i d e  t h e  p r e s e n c e  

of t h e  j u r y ;  t h e  C o u r t  d e f e r r e d  a r g u m e n t  u n t i l  a f t e r  c r o s s -  

e x a m i n a t i o n  of S m i t h .  1 T r .  1 1 1 9 1 .  A t  t h e  c o n c l u s i o n  of S m i t h ' s  



testimony, d e t e n s e  c o u n s e l  moved f o r  a m i s t r i a l :  

MR. SHEARER: Yes, Your  H o n o r ,  I ' d  l i k e  t o  
m a k e  a M o t i o n  f o r  M i s t r i a l  a t  t h i s  time o n  
t h e  g r o u n d  t h a t  Mr. James S m i t h  was p e r m i t t e d  
o v e r  o b j e c t i o n  t o  t e s t i f y  t o  a l l e g e d  
s t a t e m e n t s  o f  t h e  d e f e n d a n t  P a u l  B e a s l e y  
J o h n s o n  a b o u t  some a l l e g a t i o n s  a s  f a r  a s  w h a t  
h e  was g o i n g  t o  d o  o r  w o u l d  l i k e  t o  d o  
r e g a r d i n g  c r i m i n a l l y  v i o l e n t  o f f e n s e s  w h o l l y  
u n r e l a t e d  t o  t h e  c h a r g e  i n  t h i s  c a s e .  

To r e m i n d  t h e  C o u r t ,  Mr. S m i t h  w a s  a l l o w e d  
t o  t e s t i f y  t h a t  Mr. J o h n s o n  s u p p o s e d l y  s a i d  
i f  h e  e v e r  g o t  t o  t h e  h o s p i t a l ,  h e  w o u l d  t a k e  
a n o t h e r  d e p u t y ' s  g u n  away f r o m  h i m ,  t r y  t o  
e s c a p e ,  s o m e t h i n g  o f  t h i s  n a t u r e .  T h i s  is  
e v i d e n c e  o r  t e s t i m o n y  a l l e g e d l y  t h a t  t h e  
D e f e n d a n t  made s t a t e m e n t s  r e g a r d i n g  a n o t h e r  
o r  s u b s e q u e n t  o f f e n s e  r e g a r d i n g  e s c a p e ,  
a s s a u l t  o n  a p o l i c e  o f f i c e r ,  r e s i s t i n g  
a r r e s t ,  t o t a l l y  i r r e l e v a n t  t o  t h e  case  a t  b a r  
a n d  p r e j u d i c i a l  t o  t h e  d e f e n s e  a n d  a u t o m a t i c  
g r o u n d s  f o r  a m i s t r i a l .  

T h e  C o u r t  d e n i e d  t h e  m o t i o n  f o r  m i s t r i a l .  1 T r .  1 1 3 2 1 .  

D e s p i t e  t r i a l  c o u n s e l ' s  p r e s e r v a t i o n  o f  t h i s  e r r o r  b e l o w ,  

a p p e l l a t e  c o u n s e l  f a i l e d  t o  r a i s e  o r  a r g u e  t h e  m a t t e r  o n  d i r e c t  

a p p e a l .  

T h e  a d m i s s i o n  o f  S m i t h ' s  t e s t i m o n y  a s  t o  Mr. J o h n s o n ' s  

a l l e g e d  i n t e n t i o n  t o  c o m m i t  o t h e r ,  f u t u r e  v i o l e n t  c r i m e s  

c o n s t i t u t e s  f u n d a m e n t a l  e r r o r .  I n  t h e  f i r s t  p l a c e ,  t h e  t e s t i m o n y  

i n  q u e s t i o n ,  w h i l e  h i g h l y  p r e j u d i c i a l ,  i s  s i m p l y  i r r e l e v a n t .  

F . S .  9 0 . 4 0 1  d e f i n e s  r e l e v a n t  e v i d e n c e  a s  " e v i d e n c e  t e n d i n g  t o  

p r o v e  o r  d i s p u t e  a  m a t e r i a l  f a c t . "  What  Mr. J o h n s o n  s a i d  a b o u t  

h i s  f u t u r e  i n t e n t i o n s  -- w h i c h  i n  f a c t  w e r e  n e v e r  c a r r i e d  o u t  n o r  

c r i m i n a l l y  c h a r g e d  -- i s  s i m p l y  i r r e l e v a n t  t o  t h e  c r i m i n a l  

p r o s e c u t i o n  i n  t h i s  c a u s e .  H o w e v e r ,  t h e  i n t r o d u c t i o n  o f  s u c h  

e v l d e n c e  w a s  e x t r e m e l y  p r e j u d i c i a l  t o  Mr. J o h n s o n  i n  t h a t  i t  

t e n d e d  t o  show a g e n e r a l  p r e d i l e c t i o n  f o r  v i o l e n c e  a n d  f o r  

c r i m i n a l  b e h a v i o r  q u i t e  o u t s i d e  t h e  s c o p e  o f  t h e  i n d i c t m e n t .  I n  

a d d i t i o n ,  s u c h  t e s t i m o n y  c o u l d  n o t  f a i l  t o  c o l o r  t h e  j u r y ' s  

d e l i b e r a t i o n s  d u r i n g  t h e  p e n a l t y  p h a s e  o f  Mr. J o h n s o n ' s  t r i a l ,  

b e c a u s e  i t  t e n d e d  t o  i m p u g n  Mr. J o h n s o n ' s  c h a r a c t e r  i n  g e n e r a l  

t e r m s ,  a n d  b e c a u s e  i t  s u g g e s t e d  t h a t  a n y  p e n a l t y  s h o r t  o f  a  d e a t h  

s e n t e n c e  m i g h t  r e s u l t  i n  a n  e f f o r t  t o  e s c a p e .  

S e c o n d l y ,  t h e  t e s t i m o n y  i n  q u e s t i o n  i s  d i r e c t l y  a n a l o g o u s  t o  



"Wi l l i ams  Ru le"  e v i d e n c e ,  i n  t h a t  i t  i n v o l v e d  a l l e g a t i o n s  of 

" o t h e r  c r i m i n a l  a c t i v i t y "  i n t r o d u c e d  i m p r o p e r l y  i n  t h i s  c a s e ,  

s o l e l y  f o r  t h e  p u r p o s e  of showing Mr. J o h n s o n ' s  bad c h a r a c t e r ,  

p r o p e n s i t y  f o r  v i o l e n t  c r i m e ,  and i n t e n t i o n  t o  e s c a p e .  

I n  t h e  u s u a l  c a s e ,  i f  W i l l i a m s  Rule  e v i d e n c e  i s  p r o p e r l y  

a d m i s s i b l e  a s  t o  c o l l a t e r a l  c r i m e s  because  of a  s t r o n g  e l e m e n t  of 

s i m i l a r i t y  between t h e  c r i m e  cha rged  and t h e  c o l l a t e r a l  c r i m e ,  a  

l i m i t i n g  i n s t r u c t i o n  i s  s o u g h t  and g i v e n  t o  minimize  t h e  

p r e j u d i c i a l  e f f e c t  of t h e  c o l l a t e r a l  e v i d e n c e .  I n  t h i s  c a s e ,  

where t h e  " c r i m e s "  d i s c u s s e d  neve r  happened,  and were t o t a l l y  

i r r e l e v a n t  i n  a l l  r e s p e c t s ,  t r i a l  c o u n s e l  d i d  a l l  he  c o u l d  t o  

p r e s e r v e  t h e  e r r o r ,  by moving f o r  a  m i s t r i a l .  Had a p p e l l a t e  

c o u n s e l  r a i s e d  t h e  i s s u e  and a rgued  i t ,  t h e  c o n v i c t i o n  would have  

been r e v e r s e d .  R i v e r s  v.  S t a t e ,  425 So.2d 1 0 1  (1st DCA 

1 9 8 2 ) ;  Townsend v.  S t a t e ,  9 t h  DCA 1 9 8 2 ) ;  

Dix0.n v .  S t a t e ,  4 2 6  So.2d 1358 ( F l a .  2d DCA 1 9 8 3 ) .  

Panzavecchia v. Wainwright, 658 F.2d 337 ( 5 t h  C i r .  19811,  

h e l d  t h a t ,  where t h e  j u r y  h e a r d  c o n s t a n t  r e f e r e n c e  t o  t h e  

d e f e n d a n t ' s  c r i m i n a l  p a s t  w i t h o u t  any l i m i t i n g  i n s t r u c t i o n  t o  

a p p l y  such e v i d e n c e  o n l y  t o  a  p a r t i c u l a r  c h a r g e ,  such  l a c k  of 

i n s t r u c t i o n  was p r e j u d i c i a l  e r r o r ,  and 

r o s e  t o  such  a  l e v e l  a s  t o  make t h e  
p e t i t i o n e r ' s  t r i a l  fundamentally un fa i r  and 
i n  v i o l a t i o n  of t h e  F o u r t e e n t h  Amendment.65 

Panzavecchia, 658 F . 2 d  a t  341 ( e m p h a s i s  a d d e d ) .  T h i s  

same p a s s a g e  was emphasized and q u o t e d  i n  United S t a t e s  

v. S i l v a ,  745 F . 2 d  840 ( 4 t h  C i r .  1 9 8 4 ) .  Both 

Panzavecchia and S i l v a  d e a l  w i t h  improper  j o i n d e r  of 

o f f e n s e s ,  r i s i n g  t o  t h e  l e v e l  of c o n s t i t u t i o n a l  e r r o r .  I n  S i l v a ,  

t h e  c o u r t  f u r t h e r  s t a t e d  t h a t  t h e  p r e l u d i c i a l  e f f e c t  of 

i n t r o d u c t i o n  of a  d e f e n d a n t ' s  p r i o r  c o n v i c t i o n  can  be avo ided  

th rough  t h e  p r o p e r  u s e  of a  l i m i t i n g  i n s t r u c t i o n .  I n  S i l v a ,  t h e  

t r i a l  judge r e p e a t e d l y  cha rged  t h e  j u r y  t o  c o n s i d e r  a  p a r t i c u l a r  

c o n v i c t i o n  o n l y  f o r  t h e  p u r p o s e s  of one c h a r g e .  No such  

i n s t r u c t i o n s ,  which might  have a l l e v i a t e d  t h e  p r e j u d i c i a l  e f f e c t ,  

were p o s s i b l e  i n  t h i s  c a s e .  



F l o r i d a  S t a t u t e  9 0 . 4 0 4 ( 2 ) ( b ) ( 2 )  s p e c i f i c a l l y  s t a t e s  t h a t  

" [ a l f t e r  t h e  c l o s e  o f  t h e  e v i d e n c e ,  t h e  j u r y  s h a l l  b e  i n s t r u c t e d  

o n  t h e  l i m i t e d  p u r p o s e  f o r  w h i c h  t h e  [ W i l l i a m s  R u l e 1  e v i d e n c e  was  

r e c e i v e d  a n d  t h a t  t h e  d e f e n d a n t  c a n n o t  be c o n v i c t e d  f o r  a  c h a r g e  

n o t  i n c l u d e d  i n  t h e  i n d i c t m e n t  o r  i n f o r m a t i o n . "  

To a l l o w  e v i d e n c e  o f  c r i m e s  n o t  i n c l u d e d  i n  t h e  i n d i c t m e n t  

w o u l d  p e r m i t  t h e  s t a t e  t o  f a i l  t o  meet t h e  p r e l i m i n a r y  

r e q u i r e m e n t s  o f  t h i s  s t a t u t e .  T h i s  r u l e  w a s  a n n o u n c e d  i n  o r d e r  

t o  p r e v e n t  a b u s e  i n  p r e s e n t i n g  t e s t i m o n y .  S e e  F l a .  S t a t .  9 0 . 4 0 4 ,  

S p o n s o r ' s  Notes .  I n  Mr. J o h n s o n ' s  c a s e ,  p e r m i t t i n g  t e s t i m o n y  

c o n c e r n i n g  h i s  a l l e g e d  i n t e n t i o n s  t o  commi t  o t h e r ,  f u t u r e  v i o l e n t  

c r i m e s  -- n e v e r  c h a r g e d  i n  a n y  i n d i c t m e n t  o r  i n f o r m a t i o n  b e c a u s e  

t h e y  n e v e r  o c c u r r e d  -- -- i s  a n  e v e n  m o r e  e g r e g i o u s  e r r o r .  

A p p e l l a t e  c o u n s e l ' s  f a i l u r e  t o  r a i s e  t h i s  p o t e n t i a l l y  r e v e r s i b l e  

i s s u e  o n  d i r e c t  a p p e a l  t h e r e f o r e  c o n s t i t u t e s  i n e f f e c t i v e n e s s  a n d  

m u s t  be  r e d r e s s e d  by  t h i s  C o u r t .  

CONCLUSION 

O b v i o u s l y ,  t h i s  c o u r t  c a n n o t  s e a r c h  e v e r y  r e c o r d  o n  a p p e a l  

i n  e v e r y  c a p i t a l  c a s e  f o r  e r r o r .  Where  t h e  p o i n t s  o m i t t e d  w o u l d  

h a v e ,  a s  w e  h a v e  d e m o n s t r a t e d ,  r e s u l t e d  i n  r e v e r s a l ,  a p p e l l a t e  

c o u n s e l ' s  f a i l u r e  r e a c h e s  t h e  l e v e l  o f  c o n s t i t u t i o n a l l y  

i n e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l ,  a n d  P e t i t i o n e r ' s  c o n v i c t i o n s  

a n d  s e n t e n c e s  m u s t  be v a c a t e d .  E v e n  i f  t h i s  C o u r t  f i n d s  n o  

i n e f f e c t i v e n e s s  a s  t o  P o i n t  1, t h e  f u n d a m e n t a l  n a t u r e  o f  t h e  

e r r o r  r e q u i r e s  r e v e r s a l .  
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