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THE GRIGSBY CLAIM 

Petitioner relies on the pendency of Grigsby v. Mabry, 

758 F.2d 226 (8th Cir. 1985), cert. granted -- sub nom Lockhart 

v. McCree, 38 Cr. L. 4030 in support of his request for a stay 

of execution and a new sentencing hearing. The question 

presented to the court in Lockhart is the constitutionality of 

excluding from a capital jury those persons who could not 

inpose a sentence of death under any circumstances. 

Respondent respectfully submits this challenge to the capital 

sentencing procedure must fail when viewed in light of the 

Supreme Court's earlier decisions in both Witherspoon v. 

Illinois, 391 U.S. 510, 88 S.Ct. 1770, 20 L.Ed.2d 776 (1968), 

and Wainwright v. Witt, 469 U.S. , 105 S.Ct. , 83 

L.Ed.2d 841 (1985). 

In Witherspoon v. Illinois, supra, the Court was 

concerned with the constitutionality of excusing for cause 

veniremen who have scruples against the death penalty. The 

court in essence held a venireman cannot constitutionally be 

excused for cause if he simply voices a general objection, for 

religious or other reasons, to capital punishment. The court 

went on to say: 

"And a prospective juror cannot be 
expected to say in advance of trial 
whether he would in fact vote for the 
extreme penalty in the case before him. 
The most that can be demanded of a 
venireman in this regard is that he be 
willing to consider all of the penalties 
provided by state law and that he not be 
irrevocably committed, before the trial 
has begun, to vote against the penalty of 
death regardless of the facts and 
circumstances that might emerge in the 
course of the proceedings. I t  

(Text at 20 L.Ed.2d p. 785) 

Thus, Witherspoon, says a venireman can be excused for cause 

if he could not under any circumstances impose a sentence of 

death. That prospective juror is saying he could not follow 

the law since the death penalty is a part of the law. 



This interpretation of Witherspoon was affirmed in 

Wainwright v. Witt, supra. The court outlined the proper test 

to be applied in determining whether a prospective juror could 

be excused for cause based on his views on the death penalty. 

The Supreme Court concluded that the standard is whether his 

views would prevent or substantially impair his performance as 

a juror. A juror is sworn to follow the law as given to it by 

the court. The law as given to the jury in a capital 

sentencing in Florida includes a directive of determining if 

any of the statutory aggravating circumstances exist; 

existence of at least one such circumstance is a prerequisite 

to imposition of a sentence of death. Next the jury is told 

if aggravating circumstances are found, they must determine if 

there are mitigating circumstances and, if so, they must 

further decide if the mitigating circumstances outweigh the 

aggravating circumstances. A prospective juror who says under 

no circumstances could he impose death has told the court he 

could not follow the above procedure. 

The procedure of excusing for cause persons who could 

not impose a sentence of death under any cirucmstance does not 

differ constitutionally from excluding persons who would 

automatically vote for death in a first degree murder case. 

Both prospective jurors have made it clear they could not 

follow the law. Yet, there has been no suggestion that the 

State is entitled to keep such people as also representing 

another "fair cross section" of the community. Are we to have 

yet another set of alternate jurors who can sit through the 

guil t/innocence phase but must be excused from sentencing 

because they would automatically vote for death? 



B .  SECOND GROUND FOR RELIEF 

A s  h i s  second ground fo r  r e l i e f ,  Pe t i t ioner  a s s e r t s  

t ha t  he was denied the e f f ec t i ve  ass is tance  of appel la te  

counsel. The United S t a t e s  Supreme Court has recognized t ha t  

there  i s  a  cons t i tu t iona l  r i gh t  of e f f ec t i ve  ass is tance  of 

counsel on the f i r s t  appeal as a  matter of r i g h t .  E v i t t s  v.  

Lucey, 469 U.S.  , 105 S . C t .  830, 83 L.Ed.2d 821 (1985). 

However, even though there  i s  a  cons t i tu t iona l  r i gh t  t o  

receive e f f ec t i ve  ass is tance  of appel la te  counsel, there i s  no 

cons t i tu t iona l  duty t o  r a i s e  every non-frivolous i ssue .  

Jones v.  Barnes, 463 U.S. 745, 103 S . C t .  3308, 77 L.Ed.2d 987 

(1983). The f a i l u r e  of appel la te  counsel t o  b r ie f  issues he 

reasonably considers t o  be without merit i s  not ine f fec t ive  

ass is tance  of counsel. Alvord v. Wainwright, 725 F.2d 1282, 

1291 (11th C i r . ) ,  c e r t .  denied, 105 S . C t .  355 (1984). An 

examination of those claims Pe t i t ioner  now as se r t s  should have 

been ra ised  on d i r e c t  appeal by appel la te  counsel reveals  

t h a t ,  indeed, appel la te  counsel rendered reasonably e f f ec t i ve  

ass i s tance  of counsel. The ins tan t  case i s  inapposite t o  t h i s  

Honorable Court 's  decision i n  Wilson v. Wainwright, 474 So.2d 

1162 (Fla.  1985). In Wilson, t h i s  Court determined tha t  

appel la te  counsel ' s  performance the re in  was so def ic ien t  as t o  

undermine confidence i n  the fa i rness  and correctness of the 

appel la te  r e s u l t .  Sub judice,  there  i s  no doubt as t o  the  

fa i rness  and correctness of t h i s  Court 's  decision i n  Johnson's 

d i r ec t  appeal. 

1. Permitting the  jury t o  separate during 
de l ibe ra t ions .  

Pe t i t i one r  claims tha t  he was denied the e f f ec t i ve  

ass is tance  of appel la te  counsel where appel la te  counsel did 

not r a i s e  an i ssue  concerning whether the t r i a l  court  erred by 

permitting the  jury t o  go home overnight a f t e r  submission of 

the case t o  the jury for  del ibera t ion.  In h i s  p e t i t i o n  a t  

page 27, Pe t i t ioner  acknowledges t ha t  the object ion made by 



d e f e n s e  c o u n s e l  t o  t h e  j u r y  s e p a r a t i o n  was done s o  on the 

a d v i c e  of  a p p e l l a t e  c o u n s e l  who was p r e s e n t  a t  t h e  t i m e .  

Thus,  t h i s  i s  n o t  an i s s u e  which a p p e l l a t e  c o u n s e l  was unaware 

o f .  T h e r e f o r e ,  t h e  q u e s t i o n  becomes whether  P e t i t i o n e r  was 

den ied  t h e  e f f e c t i v e  a s s i s t a n c e  o f  a p p e l l a t e  c o u n s e l  by v i r t u e  

o f  t h e  n o n - i n c l u s i o n  of  t h i s  c l a i m  i n  P e t i t i o n e r ' s  d i r e c t  

a p p e a l .  

I n  s u p p o r t  o f  h i s  p r o p o s i t i o n ,  P e t i t i o n e r  re l ies  upon 

t h e  d e c i s i o n  rendered  by t h i s  Honorable Court  i n  L i v i n g s t o n  v. 

S t a t e ,  458 So.2d 235 ( F l a .  1984).  I n  L i v i n g s t o n ,  t h i s  Court  

e s t a b l i s h e d  a  " s t r i c t  r u l e "  t h a t  i n  a  c a p i t a l  c a s e  t h e  j u r y  

must be s e q u e s t e r e d  a f t e r  i t s  d e l i b e r a t i o n s  have begun. Th i s  

c a s e ,  o f  c o u r s e ,  was rendered  subsequen t  t o  the d e c i s i o n  o f  

t h i s  Court  i n  Johnson.  T h e r e f o r e ,  i t  i s  n e c e s s a r y  t o  review 

t h e  law a s  it e x i s t e d  a t  t h e  t i m e  o f  J o h n s o n ' s  t r i a l  i n  o r d e r  

t o  de te rmine  whether  a p p e l l a t e  c o u n s e l  was i n e f f e c t i v e  f o r  

f a i l u r e  t o  r a i s e  t h i s  c l a i m  on d i r e c t  a p p e a l .  

The q u e s t i o n  of  s e q u e s t r a t i o n  o f  t h e  j u r y  a f t e r  j u r y  

d e l i b e r a t i o n s  had begun was f i r s t  d i s c u s s e d  i n  t h i s  Honorable 

C o u r t ' s  d e c i s i o n  o f  Ra ines  v. S t a t e ,  65 So.2d 558 ( F l a .  1953) .  

I n  R a i n e s ,  a s  i n  t h e  i n s t a n t  c a s e ,  t h e  t r i a l  c o u r t  p e r m i t t e d  

t h e  j u r o r s  t o  go home o v e r n i g h t  a f t e r  d e l i b e r a t i o n s  had begun. 

However, u n l i k e  t h e  i n s t a n t  c a s e ,  no j u d i c i a l  i n s t r u c t i o n s  

were g i v e n  a s  t o  communicating w i t h  o t h e r s .  Th i s  Cour t  

concluded t h a t  a  1 5  hour  absence  under  no r e s t r a i n t  whatever  

a r e  c i r cumstances  s u f f i c i e n t  t o  r e l e a s e  a  de fendan t  from h is  

burden of  producing ev idence  o f  p r e j u d i c e .  R a i n e s ,  - I d .  a t  

560. I n  t h e  i n s t a n t  c a s e ,  however,  t h e  t r i a l  c o u r t  more t h a n  

a d e q u a t e l y  i n s t r u c t e d  t h e  j u r o r s  n o t  t o  communicate w i t h  each  

o t h e r ,  w i t h  a  spouse  o r  o t h e r  f a m i l y  members, o r  w i t h  f r i e n d s .  

The j u r y  was f u r t h e r  admonished n o t  t o  r e a d  a n y t h i n g  o r  do 

a n y t h i n g  o u t s i d e  t h e  j u r y  room concern ing  t h e  t r i a l  (R.1598- 

1599) .  Upon t h e  j u r y ' s  r e t u r n  e a r l y  t h e  n e x t  morning, t h e  

Court  i n q u i r e d  a s  t o  whether  any o f  t h e  j u r o r s  had s e e n  o r  

h e a r d  a n y t h i n g  which cou ld  i n f l u e n c e  t h e i r  d e l i b e r a t i o n s  



(R. 1603-1604). Thus, it i s  c l e a r  t h a t  t h e  t r i a l  c o u r t ' s  

a c t i v i t i e s  sub j u d i c e  m a t e r i a l l y  d i f f e r  from t h e  c i rcumstances  

p r e s e n t e d  i n  Ra ines  where no i n s t r u c t i o n s  a s  t o  communication 

were g iven .  

Inasmuch a s  Ra ine s  i s  m a t e r i a l l y  d i s t i n g u i s h a b l e  from 

t h e  f a c t s  p r e sen t ed  i n  t h e  i n s t a n t  c a s e ,  i t  i s  c l e a r  t h a t  

a p p e l l a t e  counse l  was n o t  i n e f f e c t i v e  f o r  f a i l i n g  t o  r a i s e  

t h i s  p o i n t  a s  a  c l a im  on appea l .  A s  no ted  above,  a p p e l l a t e  

counse l  w a s  r e s p o n s i b l e  f o r  d i r e c t i n g  de f ense  counse l  t o  

o b j e c t  t o  t h e  f a i l u r e  t o  s e q u e s t e r  t h e  j u r y .  It i s  

unreasonab le  t o  assume any th ing  o t h e r  t han  t h a t  a p p e l l a t e  

counse l  was aware o f  t h e  i s s u e  b u t  chose n o t  t o  r a i s e  same f o r  

good r ea son .  The d e c i s i o n  t o  n o t  r a i s e  t h i s  c l a im  i s  

suppor ted  by t h i s  Honorable C o u r t ' s  d e c i s i o n  i n  Engle v .  

S t a t e ,  438 So.2d 803 ( F l a .  1983) ,  a c a s e  dec ided  one month 

a f t e r  t h e  d i r e c t  appea l  i n  Johnson.  I n  Engle ,  t h i s  Honorable 

Court  noted  t h e  d i s t i n c t i o n s  between t h e  c a s e  b e f o r e  i t  and 

t h e  d e c i s i o n  i n  Ra ines :  

[ 3 ]  The f a c t s  i n  t h e  c a s e  sub j u d i c e  a r e ,  
however, d i s t i n g u i s h a b l e  from t h o s e  i n  
Ra ines .  . . Furthermore ,  p r i o r  t o  t h e i r  
s e p a r a t i o n  f o r  t h e  even ing ,  t h e  t r i a l  
judge admonished t h e  j u r y  t o  n e i t h e r  
d i s c u s s  t h e  ca se  w i t h  o u t s i d e r s ,  nor  r e a d ,  
watch,  o r  l i s t e n  t o  any media r e p o r t s  
t he r eon .  Unl ike  i n  Ra ine s ,  w e  a r e  h e r e  
convinced t h a t  a p p e m s  t r i a l  was 
conducted w i t h  t h a t  degree  o f  f a i r n e s s  and 
s e c u r i t y  t h a t  t h e  b i l l  o f  r i g h t s  
con t emp la t e s ,  and do n o t  b e l i e v e  t h a t  he  
h a s  good r ea son  t o  b e l i e v e  t h a t  he  was 
depr ived  o f  any fundamental r i g h t s .  
(Emphas i s  i n  o r i g i n a l )  

Engle ,  a t  808. Although t h e  c o u r t  i n  Engle n o t e s  t h a t  t r i a l  

counse l  agreed t o  t h e  s e p a r a t i o n  o f  t h e  j u r y  d u r i n g  

d e l i b e r a t i o n s ,  u n l i k e  t h e  i n s t a n t  c a s e  where a  motion t o  

s e q u e s t e r  was made, t h i s  Court  n e v e r t h e l e s s  r e l i e d  upon t h e  

f a c t  t h a t  t h e  j u r y  was p r o p e r l y  admonished by t h e  t r i a l  judge 

a s  t o  n o t  be ing  i n f l uenced  by o u t s i d e  s o u r c e s .  Thus, inasmuch 

a s  Ra ines  was n o t a b l e  f o r  t h e  l a c k  o f  t r i a l  c o u r t  i n s t r u c t i o n  

a s  t o  communication w i t h  o t h e r s ,  a p p e l l a t e  counse l  sub j u d i c e  



could  n o t  be cons ide r ed  i n e f f e c t i v e  f o r  t h e  f a i l u r e  t o  r a i s e ,  

a t  b e s t ,  a  c o l o r a b l e  i s s u e .  Appe l l a t e  counse l  cannot  be h e l d  

t o  t h e  s t anda rd  o f  a t t e m p t i n g  t o  p r e d i c t  a  f u t u r e  d e c i s i o n  o f  

t h i s  Court  (L iv ings ton )  and,  i n  f a c t ,  had t h i s  i s s u e  been 

r a i s e d  i t  i s  c l e a r  t h a t  it would have f a i l e d  based upon t h i s  

C o u r t ' s  d e c i s i o n  i n  Engle rendered  du r ing  t h e  same pe r i od  o f  

t i m e  a s  was t h e  Johnson d e c i s i o n .  

There i s  no language i n  L iv ings ton  t o  i n d i c a t e  t h a t  t h e  

r u l e  announced t h e r e i n  would be a p p l i e d  r e t r o a c t i v e l y .  Thus, 

a l t hough  P e t i t i o n e r  now a s s e r t s  t h a t  t h i s  c o u r t  shou ld ,  i f  i t  

f i n d s  t h a t  a p p e l l a t e  counse l  was n o t  i n e f f e c t i v e ,  c o n s i d e r  t h e  

c l a im  on i t s  merits,  such a  r e s u l t  cannot  o b t a i n  because o f  

t h e  d o c t r i n e  o f  f i n a l i t y .  Th i s  Honorable Court  and t h e  United 

S t a t e s  Supreme Court have c o n s i s t e n t l y  adhered t o  t h e  f i n a l i t y  

d o c t r i n e .  For example, i n  S t a t e  Farm Mutual Automobile 

I n su rance  Company v .  Judges  o f  t h e  D i s t r i c t  Court  o f  Appeal ,  

F i f t h  D i s t r i c t ,  405 So.2d 980 ( F l a .  1981) ,  t h i s  Honorable 

Court s t a t e d :  

. . . A l l  t h i n g s  must have end ,  even a  
d i s t r i c t  c o u r t  I s  power t o  c o r r e c t  
i n c o n s i s t e n c i e s .  The r ea sons  f o r  t h i s  
form t h e  bedrock o f  Anglo-American 
j u r i s p r u d e n c e :  "There must be an end o f  
l i t i g a t i o n .  P u b l i c  p o l i c y ,  a s  w e l l  a s  t h e  
i n t e r e s t s  o f  i n d i v i d u a l  l i t i g a n t s ,  demands 
i t ,  and t h e  r u l e  j u s t  announced i s  
i n d i s p e n s a b l e  t o  such a  consummation." 
( c i t a t i o n s  omi t t ed )  (Text  a t  982) 

S i m i l a r l y ,  t h e  Uni ted  S t a t e s  Supreme Court  has  expressed  i t s  

concern t h a t  t h e  d o c t r i n e  o f  f i n a l i t y  be  adhered t o :  

. . . Our t r i a l  and a p p e l l a t e  p rocedures  
a r e  n o t  so  u n r e l i a b l e  t h a t  w e  may n o t  
a f f o r d  t h e i r  completed o p e r a t i o n  any 
b ind ing  e f f e c t  beyond t h e  nex t  i n  a  series 
o f  e n d l e s s  pos t - conv i c t i on  c o l l a t e r a l  
a t  t a c k s .  To t h e  c o n t r a r y ,  a  f i n a l  
judgment commands r e s p e c t .  

[ 6 1  For  t h i s  r e a son ,  w e  have long and 
c o n s i s t e n t l y  a f f i rmed  t h a t  a  c o l l a t e r a l  
c h a l l e n g e  may n o t  do s e r v i c e  f o r  an 
appea l .  



United S t a t e s  v .  Frady, 456 U.S. 152, 102 S.Ct. 1584, 7 1  

L.Ed.2d 816, 828, Reh. den.,  102 S.Ct. 2287 (1982). 

Therefore,  inasmuch as  the  claim presented was not a  

fundamental r i g h t  a t  the  time of ~ o h n s o n ' s  d i r e c t  appeal ,  

Engle, supra ,  a t  808, t h i s  claim must f a i l  a t  t h i s  time a l s o .  

2. Death q u a l i f i c a t i o n  of c a p i t a l  ju ro r s  

Respondent submits appe l l a t e  counsel cannot be held 

i n e f f e c t i v e  f o r  f a i l i n g  t o  r a i s e  as  an i s sue  on appeal t h e  

matter of death q u a l i f i c a t i o n  of ju ro r s .  Although the  i s s u e  

was r a i s e d  before the  lower cour t ,  the  case law a v a i l a b l e  a t  

the  time of P e t i t i o n e r ' s  appeal demonstrates t h i s  was not a  

v i a b l e  i s sue .  Both t h i s  Court and the  f ede ra l  cour t s  had 

r e j e c t e d  Grigsby - type arguments. - See, S t e i n h o r s t  v .  S t a t e ,  

412 So.2d 332 (F la .  1982); Gafford v .  S t a t e ,  387 So.2d 333 

(1980); Jackson v .  S t a t e ,  366 So.2d 752 (Fla .  1978); Ri ley  v .  

S t a t e ,  366 So.2d 19 (Fla .  1978); Smith v.  Balkcom, 660 F.2d 

573 (5 th  C i r .  1981) ; Spinkel l ink  v .  Wainwright, 578 F.2d 582 

(5 th  C i r .  1978). 

Counsel cannot be held i n e f f e c t i v e  f o r  f a i l i n g  t o  r a i s e  

an i s sue  he reasonably believed would not  e n t i t l e  the  

defendant t o  any r e l i e f  on appeal.  Cf. Jones v.  Barnes, 

supra.  

3. Admission of James Smith's  testimonv r e :  - - 
.# 

P e t i t i o n e r ' s  v i o l e n t  " in tent ions"  

As h i s  f i n a l  content ion regarding whether a p p e l l a t e  

counsel was i n e f f e c t i v e ,  P e t i t i o n e r  a s s e r t s  t h a t  c e r t a i n  

testimony a t  t r i a l  d e a l t  with " fu ture  crimes'' so  as t o  r evea l  

t o  the  jury Johnson's general  p r e d i l e c t i o n  f o r  violence.  A t  

t r i a l ,  defense counsel moved fo r  a  m i s t r i a l  (R.1132). The 

t r i a l  cour t  denied t h a t  motion (R. 1132) . The testimony i n  



ques t ion  occurred dur ing  t h e  d i r e c t  examination of  S t a t e  

w i tnes s ,  James Smith. Smith 's  test imony which is  r e l e v a n t  t o  

t h e  i n s t a n t  c la im a s  s e t  f o r t h  a s  fol lows:  

Q .  What d id  he  say about going t o  t h e  
h o s p i t a l ?  
A .  I f  they  s e n t  a  l i t t l e  cop, he  knew he 
could t ake  h i s  gun, i f  he took t h a t  b i g  
son -o f - a -b i t ch ' s  gun i n  Lakeland, and he 
would be home f r e e  then .  

Q. What d id  he say  about t h e  h o s p i t a l ?  
A .  He s a i d  i f  they  s e n t  a  l i t t l e  deputy 
wi th  him t o  t ake  him t o  t h e  h o s p i t a l ,  i f  
he  could t a k e  t h a t  b i g  dude ' s  gun i n  
Lakeland,  he  could t ake  t h a t  l i t t l e  o n e ' s  
and he ' d  be home f r e e .  

For t h e  reasons  expressed below, a p p e l l a t e  counsel  was n o t  

i n e f f e c t i v e  where he d id  no t  argue t h i s  c la im on appea l .  

It must be observed t h a t  defense  counse l ,  a l though  

moving f o r  m i s t r i a l ,  never  d id  ask  f o r  a  c u r a t i v e  i n s t r u c t i o n .  

A motion f o r  m i s t r i a l  should never be gran ted  i n  a  midst  of a  

c r imina l  t r i a l  u n l e s s  t h e r e  i s  an abso lu t e  n e c e s s i t y  t o  s t o p  

t h e  t r i a l  and d i scharge  t h e  j u ry .  Williams v .  S t a t e ,  354 

So.2d 112 (F l a .  2d DCA 1979);  Dunn v .  S t a t e ,  341 So.2d 806 

(F l a .  3d DCA 1977);  Ke l ly  v .  S t a t e ,  202 So.2d 901 (F l a .  2d DCA 

1967).  The proper  procedure t o  fol low when remarks a r e  made 

t h a t  a r e  no t  by t h e i r  v e r y  e x i s t e n c e  of  such an inflammatory 

n a t u r e  a s  t o  deny a  f a i r  t r i a l  i s  t o  o b j e c t  and move f o r  

c u r a t i v e  i n s t r u c t i o n s .  A m i s t r i a l  i s  t h e  remedy when t h e  

c o r r e c t i v e  i n s t r u c t i o n  i s  denied o r  inadequate ,  o r  when t h e  

o f f ense  i s  r epea t ed .  Mabry v .  S t a t e ,  303 So.2d 369 ( F l a .  3d 

DCA 1974) ,  c e r t .  den ied ,  312 So.2d 756 ( F l a .  1975).  The 

g r a n t i n g  of a  motion f o r  m i s t r i a l  i s  a  ma t t e r  w i th in  t h e  sound 

d i s c r e t i o n  of t h e  t r i a l  c o u r t .  Ba l l a rd  v .  S t a t e ,  323 So.2d 

297 (F l a .  3d DCA 1975);  Sweetser  v .  S t a t e ,  258 So.2d 287 (F l a .  

3d DCA 1972);  Re i s  v .  S t a t e ,  148 So.2d 656 ( F l a .  3d DCA 1971).  

I n  t h e  i n s t a n t  c a s e ,  i t  i s  c l e a r  t h a t  Smi th ' s  tes t imony 

was no t  o f f e r e d  t o  show t h e  bad c h a r a c t e r  o r  p ropens i ty  o f  t h e  

defendant t o  commit t h e  crime charged.  Ra the r ,  t h e  s t a t emen t s  



o f  Johnson as t e s t i f i e d  t o  by Smith  are c o r r o b o r a t i v e  o f  

~ o h n s o n ' s  o t h e r  c o n f e s s i o n s  i n s o f a r  as deputy    urn ham's murder 

i s  concerned.  I n  o t h e r  words,  the s t a t e m e n t s  now o b j e c t e d  t o  

by P e t i t i o n e r  r e la te  t o  and are concerned w i t h  s t a t e m e n t s  o f  

Johnson a d m i t t i n g  t o  f a c t s  s u r r o u n d i n g  t h e  murder o f  Burnham. 

A s  such ,  t h i s  t e s t imony  is c e r t a i n l y  r e l e v a n t  as b e i n g  

ev idence  t e n d i n g  t o  prove  o r  d i s p u t e  a material f a c t .  By 

concern ing  h i m s e l f  w i t h  t h e  " l i t t l e  cop", P e t i t i o n e r  i g n o r e s  

t h e  major s u b s t a n c e  of  t h e  t e s t i m o n y ,  t h a t  i s ,  J o h n s o n ' s  

admiss ion  t h a t  d u r i n g  h i s  murder s p r e e  he managed t o  t a k e  

deputy  Burnham's weapon. 

The t e s t i m o n y  o f  Smith o b v i o u s l y  d i d  n o t  d e a l  w i t h  

W i l l i a m s  Ru le  t e s t imony  i n  t h a t  the W i l l i a m s  R u l e  a d d r e s s e s  

t h e  q u e s t i o n  of  t h e  r e l e v a n c y  of  p a s t  c r i m i n a l  conduc t .  Any 

d i s c u s s i o n  as t o  f u t u r e  i n t e n d e d  cr imes  i s  p u r e l y  s p e c u l a t i v e .  

A l s o ,  had w e  been d e a l i n g  w i t h  W i l l i a m s  Rule  t y p e  e v i d e n c e ,  

inasmuch as t h e  t e s t i m o n y  of  Smith  does n o t  e s t a b l i s h  a l l  t h e  

e lements  of a c r i m e ,  t h e  q u e s t i o n  of  a d m i s s i b i l i t y  o f  p r i o r  

c r i m i n a l  a c t s  would n o t  b e  p r e s e n t .  See Malloy, 382 

So.2d 1190 ( F l a .  1979) .  N e v e r t h e l e s s ,  t h e  S t a t e  asserts t h a t  

t h e  s t a t e m e n t s  o f  Johnson as r e l a t e d  by Smith  were p r o p e r l y  

a d m i t t e d  as r e l e v a n t  t o  e s t a b l i s h  t h e  f a c t  t h a t  Johnson 

o b t a i n e d  Burnham's gun. T h i s  c o n f e s s i o n  w a s  p r o p e r l y  

a d m i t t e d .  

Inasmuch as no c u r a t  i v e - t y p e  i n s t r u c t i o n  was r e q u e s t e d  

by t r i a l  c o u n s e l ,  and inasmuch as t h i s  i s s u e  i s  c o l o r a b l e  a t  

b e s t ,  a p p e l l a t e  counse l  w a s  n o t  i n e f f e c t i v e  f o r  n o t  r a i s i n g  

t h i s  c l a i m  on d i r e c t  a p p e a l .  



CONCLUSION 

Based upon t h e  fo rego ing  r e a s o n s ,  arguments and 

a u t h o r i t i e s ,  t h e  P e t i t i o n  f o r  Ex t ro rd ina ry  R e l i e f  and a W r i t  

o f  Habeas Corpus should be  den ied .  The Uni ted  S t a t e s  Supreme 

Court w i l l  r e s o l v e  t h e  Grigsby c la im and a rev iew o f  t h e  

r e c o r d  and t h e  b r i e f  f i l e d  on b e h a l f  of  P e t i t i o n e r  by 

a p p e l l a t e  counse l  r e v e a l s  t h a t  P e t i t i o n e r  r e c e i v e d  e f f e c t i v e  

a s s i s t a n c e  of  a p p e l l a t e  counse l .  
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