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PER CURIAM. 

Paul  Johnson, a  F l o r i d a  p r i s o n e r  under s en t ence  of dea th ,  

p e t i t i o n s  t h i s  Court  f o r  a  w r i t  of habeas corpus .  We have j u r i s -  

d i c t i o n .  A r t .  V ,  § 3 b  (1) , ( 9 )  , F l a .  Const .  We g r a n t  t h e  w r i t  

and remand f o r  a  new t r i a l .  

A jury  convic ted  Johnson o f ,  among o t h e r  t h i n g s ,  t h r e e  

counts  of f i r s t - d e g r e e  murder and recommended t h a t  he be 

sentenced t o  dea th .  The t r i a l  c o u r t  imposed t h r e e  dea th  

s en t ences  on Johnson, and we a f f i rmed h i s  conv ic t ions  and 

sen tences .  Johnson v.  S t a t e ,  438 So.2d 774 ( F l a .  19831, c e r t .  

den ied ,  465 U.S. 1051 (1984) .  The governor s igned  Johnson ' s  

dea th  war ran t  i n  January 1986, and Johnson subsequent ly  f i l e d  t h e  

i n s t a n t  p e t i t i o n .  

Johnson r a i s e s  two cla ims i n  t h i s  p e t i t i o n .  F i r s t ,  he 

argues  t h a t  t h i s  Court  should s t a y  h i s  execut ion  because t h e  

United S t a t e s  Supreme Court  i s  c u r r e n t l y  cons ide r ing  t h e  c o n s t i -  

t u t i o n a l i t y  of "dea th  q u a l i f y i n g "  j u r i e s  i n  Lockhart  v.  McCree, 

docket  no. 84-1865 (argued Jan .  13,  1986) .  We have p rev ious ly  

found t h i s  i s s u e  t o  be wi thout  m e r i t .  Kennedy v .  Wainwright, 

483 So.2d 4 2 4  ( F l a . ) ,  c e r t .  den ied ,  107 S.Ct. 291 (1986) .  More- 

over ,  a f t e r  Johnson f i l e d  t h i s  p e t i t i o n ,  t h e  Supreme Court  



decided Lockhart adverse ly  t o  h i s  p o s i t i o n .  106 S.Ct.  1758 

(1986) .  

A s  h i s  second p o i n t ,  Johnson c la ims t h a t  he rece ived  i n e f -  

f e c t i v e  a s s i s t a n c e  of a p p e l l a t e  counse l .  We gran ted  t h e  

reques ted  s t a y  s o  t h a t  o r a l  argument could be presen ted  on t h e  

second i s s u e .  A f t e r  reviewing t h i s  ma t t e r  we conclude t h a t  
* 

r e l i e f  i s  warranted.  

Seve ra l  hours  a f t e r  t h e  ju ry  had begun i t s  d e l i b e r a t i o n s  

on Johnson 's  g u i l t  o r  innocence,  t h e  t r i a l  c o u r t  allowed t h e  ju ry  

t o  s e p a r a t e  f o r  t h e  n i g h t .  Johnson ' s  t r i a l  counsel  ob j ec t ed  t o  

t h i s  s e p a r a t i o n  and reques ted  t h a t  t h e  jury  be s eques t e r ed  over-  

n i g h t .  The c o u r t  denied bo th  t h e  o b j e c t i o n  and t h e  r e q u e s t .  The 

fol lowing morning t r i a l  counsel  aga in  ob jec t ed  t o  t h e  procedure 

and moved f o r  a  m i s t r i a l .  The c o u r t  denied t h e  motion. Appel- 

l a t e  counse l  d i d  n o t  r a i s e  t h i s  s e p a r a t i o n  of t h e  jury  a s  an 

i s s u e  on appea l .  

I n  making t h e  i n s t a n t  c la im of i n e f f e c t i v e  a s s i s t a n c e  of 

a p p e l l a t e  counsel  Johnson r e l i e s  on Liv ings ton  v .  S t a t e ,  458 

So.2d 235 ( F l a .  1984) ,  and Raines v. S t a t e ,  65 ~ o . 2 d  558  la. 

1953) .  I n  L iv ings ton  we he ld  t h a t  " i n  a  c a p i t a l  c a s e ,  a f t e r  t h e  

j u r y ' s  d e l i b e r a t i o n s  have begun, t h e  ju ry  must be seques te red  

u n t i l  it reaches  a  v e r d i c t  o r  i s  d i scharged  a f t e r  being u l t ima te -  

l y  unable t o  do s o . "  458 So.2d a t  239. L iv ings ton  r e l i e d  on 

Raines,  wherein t h i s  Court  r eve r sed  f o r  a  new t r i a l  when t h e  ju ry  

had been allowed t o  s e p a r a t e  f o r  f i f t e e n  hours a f t e r  beginning t o  

d e l i b e r a t e .  Even though we d i d  n o t  f i l e  L iv ings ton  u n t i l  a  yea r  

a f t e r  we a f f i rmed Johnson 's  conv ic t ions  and sen tences ,  Raines 

embodied t h e  law a t  t h e  t ime of Johnson 's  t r i a l  and appeal .  

Under Raines r e v e r s i b l e  e r r o r  occurred dur ing  Johnson 's  t r i a l .  

We f i n d ,  t h e r e f o r e ,  t h a t  a p p e l l a t e  counsel  provided i n e f f e c t i v e  

a s s i s t a n c e  by n o t  b r ing ing  t h i s  i s s u e  t o  our  a t t e n t i o n .  

* 
Johnson mentions f i v e  i n s t a n c e s  of i n e f f e c t i v e n e s s .  Except 
f o r  t h e  ju ry  s e q u e s t r a t i o n  i s s u e ,  they a r e  wi thout  m e r i t .  



Relying on Engle v .  S t a t e ,  438 So.2d 803 ( F l a .  1 9 8 3 ) ,  

c e r t .  den ied ,  465 U . S .  1074 (1984) ,  t h e  s t a t e  argues  t h a t  

Johnson 's  a p p e l l a t e  counsel  provided e f f e c t i v e  a s s i s t a n c e  because 

Raines i s  m a t e r i a l l y  d i s t i n g u i s h a b l e  from t h e  i n s t a n t  ca se .  I n  

Engle t h e  t h e  t r i a l  c o u r t  had i n s t r u c t e d  t h e  ju ry  no t  t o  d i s c u s s  

t h e  ca se  and n o t  t o  r e a d ,  watch, o r  l i s t e n  t o  any media r e p o r t s  

on t h e  t r i a l ;  no such admonishment had been made i n  Raines.  The 

key d i f f e r e n c e  between Raines and t h e  i n s t a n t  ca se  on one hand 

and Engle on t h e  o t h e r ,  however, i s  t h a t  i n  Engle t h e  p a r t i e s  

s t i p u l a t e d  t o  t h e  s e p a r a t i o n .  Engle does n o t  make Johnson 's  

a p p e l l a t e  c o u n s e l ' s  performance e f f e c t i v e .  A d d i t i o n a l l y ,  we d i d  

n o t  f i l e  our  op in ion  i n  Engle u n t i l  a f t e r  we had a f f i rmed 

Johnson ' s  conv ic t ions  and sen tences .  

I f  a p p e l l a t e  counsel  had brought t h e  ju ry  s e p a r a t i o n  i s s u e  

t o  our  a t t e n t i o n  on appea l ,  a  new t r i a l  would have been gran ted .  

Johnson seeks  a  new appea l  i n  t h e  i n s t a n t  p e t i t i o n  and, i n  f a c t ,  

has  demonstrated h i s  c o u n s e l ' s  i n e f f e c t i v e n e s s .  I n  t h i s  

i n s t a n c e ,  however, a  new appea l  would be redundant because we 

acknowledge t h a t  r e v e r s i b l e  e r r o r  occur red  a t  t r i a l .  Therefore ,  

we r e v e r s e  Johnson ' s  conv ic t ions ,  vaca t e  h i s  s en t ences ,  and 

d i r e c t  t h a t  he be r e t r i e d .  

I t  i s  s o  ordered.  

McDONALD, C . J . ,  and A D K I N S ,  BOYD, OVERTON, E H R L I C H ,  SHAW AND 
BARKETT, JJ.,  Concur 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, IF  
FILED, DETERMINED. 
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