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The P e t i t i o n e r ,  PHILLIP DYLAN HOLLAND, was t h e  A p p e l l a n t  i n  t h e  D i s t r i c t  

Cour t  o f  Appeals f o r  t h e  F o u r t h  D i s t r i c t ,  Case No. 85-2583, wh ich was p u r s u a n t  

t o  a d e n i a l  o f  t h e  P e t i t t o n e r s  M o t i o n  f o r  Pos t -Conv ic t i on  R e l i e f  i n  t h e  t r i a l  

c o u r t  o f  t h e  Seventeenth J u d i c i a l  C i r c u i t ,  Broward County F l o r i d a ,  t h e  Honorable 

Rober t  W .  Tyson, J r .  C i r c u i t  Judge. 

The A p p e l l a n t  below w i l l  be r e f e r r e d  t o  i n  t h i s  B r i e f  as t h e  P e t i t i o n e r ,  

t h e  A p p e l l e e  below, t o  w i t ,  The S t a t e  o f  F l o r i d a ,  w i l l  be r e f f e r e d  t o  as t h e  

Respondent f o r  purposes o f  t h i s  J u r i s d i c t i o n a l  B r i e f .  

A  separa te  Appendix w i t h  a p p r o p r i a t e  i ndex  i s  subn i i t t ed  under  s e p a r a t e  

c o v e r  and w i l l  be r e f e r r e d  t o  i n  t h i s  B r i e f  as  (append ix ) .  

There was no Oral  Arguments below, and t h e r e f o r e  no t r a n s c r i p t s  o f  

t h e  D i s t r i c t  Cour t  proceed ings f o r  purposes o f  r e v i e w  i n  t h i s  Honorable Cour t .  

The P e t i t i o n e r  i s  proceed iqg t h u s f a r  p r o ' s e ,  and has n o t  been appo in ted  counsel  

by  any c o u r t  i n  any o f  t h e  proceedings r e l a t i n g  t o  t h i s  l i t i g a t i o n  h e r e i n .  



STATEMENT OF THE CASE AND FACTS 

On October 25, 1984, P e t i t i o n e r  f i l e d  a  M o t i o n  f o r  P o s t - C o n v i c t i o n  R e l i e f  

i n  t h e  C i r c u i t  C o u r t  o f  t h e  Seventeenth  J u d i c i a l  C i r c u i t ,  Broward County, 

be fo re  t h e  Honorab le  Rober t  W .  Tyson, J r . ,  C i r c u i t  Judge. 

On January  17, 1985, t h e  T r i a l  C o u r t  o r d e r e d  t h e  S t a t e  A t t o r n e y  and t h e  

P e t i t i o n e r s  Defense Counsel t o  respond t o  t h e  a l l e g a t i o n s  c o n t a i n e d  i n  t h e  

P e t l  t i o n e r s  M o t i o n  f o r  P o s t - C o n v i c t f o n  Re1 i e f ,  p remised upon t h e  a p p l i c a b l e  

r u l e s  when t h e  M o t i o n  was f i l e d  i n  October  25, 1984, i n t e r  a l i a ,  Ru le  3.850.  

F l a .  R .  C r i m .  P. 

On o r  abou t  March 19, 1985, t h e  P e t i t i o n e r  f i l e d  a  M o t i o n  f o r  Hear ing  

and a  M o t i o n  f o r  t h e  appo in tmen t  o f  counse l  i n  l i g h t  o f  t h e  o r d e r  by  t h e  

T r i a l  C o u r t  t h a t  a  response was due by  t h e  Defendants Counsel and t h e  S t a t e  

A t t o r n e y .  No repsonse was made by t h e  T r i a l  C o u r t  t o  t h e  M o t i o n s .  

On o r  abou t  J u l y  22, 1985, t h e  P e t i t i o n e r  a p p l i e d  f o r  a  Writ o f  Mandamus 

t o  t h e  D i s t r i c t  Cour t  o f  Appeals f o r  t h e  F o u r t h  D i s t r i c t .  On September 3 r d  

1985, t h e  D i s t r i c t  C o u r t  g r a n t e d  t h e  P e t i t i o n e r s  Writ o f  Mandamus d i r e c t i n g  

t h e  T r i a l  C o u r t  t o  r u l e  on t h e  P e t i t i o n e r s  M o t i o n  f f o r  P o s t - C o n v i c t i o n  R e l i e f .  

The i s s u e s  i n  t h e  P e t i t i o n e r s  m o t i o n  was t h e  d e n i a l  o f  t h e  e f f e c t i v e  a s s i s t a n c e  

o f  c o u n s e l ,  and d e n i a l  o f  a  f a i r  t r i a l ,  when t h e  T r i a l  C o u r t  s e n t  t h e  j u r y  home 

a f t e r  t h e y  had s t a r t e d  t h e i r  d e l i b e r a t i o n .  The l a t t e r  i s s u e  was r a i s e d  on 

d i r e c t  appea l ,  b u t  t h l s  C o u r t  t h r i t y  days l a t e r ,  a f t e r  d i r e c t  appeal  a f f i r m a n c e  

by  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  F l o r i d a ,  rendered  t h e  d e c i s i o n  o f  L i v i n g s t o n  v .  

S t a t e ,  458 So.2d 235 ( F l a .  1984) ,  wh ich  was an appea led case  f rom t h e  Seventeenth  

J u d i c i a l  C i r c u i t  a l s o .  There t h i s  Cour t  h e l d ,  t h a t  s e p a r a t i o n  o f  t h e  j u r y  

o v e r n i g h t  a f t e r  t h e  j u r y  had s t a r t e d  t h e i r  d e l i b e r a t i o n s  i n  a  C a p i t a l  Case i s  

p e r  se fundamental  r e v e r s a b l e  e r r o r  grounded i n  t h e  S i x t h  Amendment o f  t h e  U.S. 

C o n s t i t u t i o n ,  and r e q u r e s  a  g r a n t i n g  o f  a  new t r i a l ,  a l s o  p r e j u d i c e  o f  t h e  

e n t r i e  p roceed i  ngs i s  presumed. 



The f i r s t  i s s u e  o f  counse l  b e i n g  i n e f f e c t i v e  was premissed upon t h e  f a c t ,  

t h a t  he conceded t h e  g u i l t  o f  t h e  P e t i t i o n e r  t o  t h e  j u r y ,  t h a t  he was g u i l t y  

o f  murder .  

The T r i a l  C o u r t  den ied  t h e  m o t i o n  b u t  r e q u i r e d  t h e  Defense Counsel t o  f i l e  

a  Response r e g a r d i n g  i n e f f e c t i v e  a s s i s t a n c e  o f  counse l  wh ich  was done by t h e  

Defense Counse l .  

P e t i t i o n e r  subsequen t l y  s u b m i t t e d  a  IVot ice o f  Supplemental  A u t h o r i t y  o f  

t h i s  Cour t s  d e c i s i o n  o f  Morgan v .  S t a t e ,  475 So.2d 681 ( F l a .  1985) ,  wh ich  

h e l d  t h a t  a  h e a r i n g  i s  r e q u i r e d  when t h e  C o u r t  o r d e r s  a  response t o  r e f u t e  

t h e  a l l e g a t i o n s  i n  d i s p u t e .  

P e t i t i o n e r  f i l e d  a  t i m e l y  Nostice o f  Appeal t o  t h e  D i s t r i c t  C o u r t  o f  Appeals 

on November 18, 1985.  The D i s t r i c t  C o u r t  a f f i r m e d  t h e  T r i a l  Cour t ,  h o l d i n g  

t h a t  t h e  e r r o r  was harmless ,  though,  P e t i t i o n e r  was f a c i a l l y  c o r r e c t ,  c o n c e r n i n g  

t h e  e r r o r  commi t ted  by  t h e  T r i a l  C o u r t  (see append ix  under  s e p a r a t e  c o v e r ) .  

A  M o t i o n  f o r  Rehear ing  and Rehear ing  En Banc by  t h e  P e t i t i o n e r  was f i l e d  

b u t  p resumably  o u t  o f  t i m e ,  theugh t h e  P e t i t i o n e r  had f i l e d  an e x t e n s i o n  o f  

t i m e  due t o  c i r c u m s t a n c e  beyond h i s  c o n t r o l .  P e t i t i o n e r  subsequen t l y  sought  

Review i n  t h i s  C o u r t  b y  due n o t i c e  on Februa ry  11,  1986. 

A l so ,  p r i o r  t o  t h e  N o t i c e  i n  t h e  Cour t ,  P e t i t i o n e r  s u b m i t t e d  Suppleniental  

A u t h o r i t y  o f  t h e  d e c i s i o n  o f  t h e  F i r s t  D i s t r i c t  on t h e  same p o i n t  o f  l aw  

r e g a r d i n g  counse l ,  A l l e n  v .  S t a t e ,  So.2d - (11 FLW 299, Op in ion  January  

30, 1 9 8 6 ) ( F l a .  1 s t  DCA 1986) .  

P e t i t i o n e r  a1 so s u b m i t t e d  Februa ry  25, 1986, Mo t ions  f o r  Appo in tment  o f  

Counsel and a  S t a y  o f  Proceed ings pend ing r e s o l u t i o n  o f  P e t i t i o n e r s  m o t i o n  

f o r  Appo in tment  o f  Counsel . 
T h i s  B r i e f  f o l l o w s .  



SUMMARY OF THE ARGUEMENT 

The P e t i t i o n e r  w i l l  argue t h a t  t he  Dec is ion  o f  t h e  D i s t r i c t  Cour t  below 

c o n f l i c t s  w i t h  two p r i o r  dec i s i ons  of  t h i s  c o u r t  and t h a t  o f  t h e  D i s t r i c t  

Caur t  o f  Appeals f o r  t he  F i r s t  D i s t r i c t  o f  F l o r i d a .  

The P e t i t i o n e r  w i l l  argue t h a t  t h e  proceedings i n  t h e  t r i a l  c o u r t  which 

was a f f i r m e d  by t h e  D i s t r i c t  Court  i s  c o n t r a r y  t o  p r o v i s i o n  of  Rule 3.850., 

F l o r i d a  Rules o f  Cr im ina l  Procedure, which does n o t  pe rm i t  a  Defense A t t o rney  

f i l i n g  any response t o  an a l l e g a t i o n  i n  a  Mot ion  f o r  Pos t rConv ic t ion  R e l i e f ,  

where t h e r e  a re  i ssues  of  d i s p u t e  un reso l vab le  by t h e  reco rd  o r  t he  f i l e s  

i n  the case. 

And f i n a l l y  t h a t  t he  S i x t h  Amend~iient o f  t h e  Un i t ed  S ta tes  C o n s t i t u t i o n  

p r o h i b t t s  one's own t r i a l  a t t o r n e y  conceding h i s  c l i e n t s  g u i l t  t o  t he  j u r y  

d u r i n g  t h e  g u i l t / i n n o c e n s e  s tage o f  t h e  proceedings, and t h a t  a  new t r i a l  

i s  r e q u i r e d  o u t  o f  fundamental f a i r n e s s .  



ARGUMENT 

Issue :  

WHETHER THE DISTRICT COURTS DECISION 
CONFLICTS WITH THIS COURTS DECISION OF 
MORGAN v .  STATE, 475 So .Ed 681 ( F l  a .  1985) 
LlVINGSTON v .  STATE, 458 So .2d 235 
-LEN v .  STATE, So .2d 
- , (11 FLW 2 9 9 ) v a .  1 s t  DCA 1986J A  
DECISION OF THE FIRST DISTRICT COURT OF 
APPEALS ON THE SAME POINT OF LAN? 

I n  Morgan v .  S t a t e  supra,  t h i s  Cour t  h e l d  when a n a l y s i n g  Rule 3.850 F l a .  

R .  Crim. P., t h a t  "un less  t h e  m o t i o n  and t h e  f i l e s  and r e c o r d s  o f  t h e  case 

c o n c u l s i v e l y  show t h a t  t h e  p r i s o n e r  i s  e n t i t l e d  t o  no r e l i e f ,  t h e  c o u r t  s h a l l  

cause n o t i c e  t h e r e o f  t o  be served iupon  t h e  p r e s e c u t i n g  a t t o r n e y  o f  t h e  c o u r t ,  

g r a n t  a  prompt h e a r i n g  the reon ,  determine t h e  i s s u e s  and make f i n d i n g s  o f  

f a c t  and c o n c l u s i o n s  o f  l a w  w i t h  r e s p e c t  t h e r e t o .  I f  t h e  c o u r t  f i n d s  t h a t  

... t h e r e  has been such a  d e n i a l  o r  i n f r i n g e m e n t  o f  t h e  c o n s t i t u t i o n a l  r i g h t s  

o f  t h e  p r i s o n e r  as t o  render  t h e  judgment v u l n e r a b l e  t o c o l l a t e r a l  a t tac j f ,  t h e  

c o u r t  s h a l l  vaca te  and s e t  t h e  judgment s a s i d e  and s h a l l  d i s c h a r g e  t h e  p r i s o n e r  

o r  resentence him o r  g r a n t  h im a  new t r i a l  o r  c o r r e c t  t h e  sentence as may 

appear a p p r o p r i a t e " . ,  I d  a t  475 So.2d a t  682 ( F l a .  1985) .  

As t h i s  Cour t  determine t h e  r u l e  does n o t  contemplate  t h e  c o n s i d e r a t i o n  

o f  a  response by  t h e  s t a t e  n o r  any r e s o l u t i o n  o f  f a c t u a l  m a t t e r  w i t h o u t  an 

e v i d e n t i a r y  h e a r i n g .  F u r t h e r ,  t h e  Rule  does n o t  p e r m i t  o r  a l l o w  t h e  s u b m i t t i n g  

o f  a  response by t h e  Defendants v e r y  own t r i a l  a t t o r n e y .  Q u i t e  t h e  c o n t r a r y .  

I n  f a c t  t h e  Amended Rule 3.850, see 460 So.2d 907 ( F l a .  1984),  o n l y  p e r m i t s  

t h e  c o u r t  t o  o r d e r  t h e  S t a t e  A t t o r n e y  t o  make any response t o  t h e  a l l e g a t i o n s  

i n  t h e  m o t i o n .  

Therefore ,  t h e  D i s t r i c t  C o u r t  c l a i m  t h a t  t h e  e r r o r  o f  t h e  T r i a l  Cour t  i s  

harmless I s  t o t a l l y  i n  c o n f l i c t  w i t h t t h e  Rules o f  Pos t -Conv ic t ion  R e l i e f  



3.850., F l a .  R .  C r i m .  P., and t h e  d e c i s i o n  o f  t h i s  Cour t  i n  Morgan sup ra .  

Second, t h e  d e c i s i o n  e f f e c t i v e l y  c o n f l i c t s  w i t h  d e c i s i o n  o f  t h i s  Cour t  i n  

L i v i n g s t o n  v .  S t a t e  supra . ,  where t h i s  C o u r t  s t a t e d  i n  q u o t i n g  f rom t h e  Supreme 

Cour t  o f  Washington, t h a t  " j u r o r s  m i g h t  be s u b j e c t e d  t o  any number o f  p r e j u d i c i a l  

i n f l u e n c e s  whenever t h e  j u r y  i s  a l l o w e d  t o  separa te .  A j u r o r  a l l o w e d  t o  r e t u r n e d  

home o v e r n i g h t  m i g h t  be p r e j u d i c e d  by any o f  t h e  myr iadd  i n f l u e n c e s  on h i s  1  i f e .  

Who can say how a  j u r o r  m i g h t  be i n f l u e n c e d  b y  c o n t a c t  w i t h  h i s  f a m i l y  and 

f r i e n d s ,  o r  exposure  t o  t h e  v a r i o u s  news and e n t e r t a i n m e n t  media d u r i n g  an 

even ing  a t  home? I n  o u r  o p i n i o n ,  j u r o r s  a r e  e s p e c i a l l y  s e n s i t i v e  t o  p r e j u d i c i a l  

i n f l  uences d u r i n g  d e l  i b e r a t i o n s  . Whi l  e  s t i l l  h e a r i n g  ev idence,  i t  i s  p r o b a b l y  

e a s i e r  f o r  j u r o r s  t o  keep an open mind.  Moreover,  t h e  impac t  o f  p o t e n t i a l  

p r e j u d i c e i a l  i n f l u e n c e s  w i l l  be d i s s i p a t e d  b y  subsequent ev idence,  t h e  arguments, 

and i n s t r u c t i o n s .  B u t  when t h e  j u r o r s  have heard  a l l  theevidencee,, and have 

been focused o n t o  t h e  i s s u e s  b e f o r e  them b y  t h e  arguments o f  t h e  p a r t i e s  and 

i n s t r u c t i o n ,  t h e  p o t e n t i a l  f o r  p r e j u d i c e  n i n c r e a s e s  s u b s t a n t i a l l y .  A chance 

remark b y  a  j u r o r s  spouse o r  a  program watched on t e l e v i s i o n  d u r i n g  t h e  j u r o r s  

12  hours  a t  home would  have more immediacy t h e n  t h e  ev idence .  There i s  a  

v e r y  r e a l  p o s s i b i l i t y  t h a t  t h e  j u r o r s  r e c o l l e c t i o n  o f  t h e  ev idence  o r  p e r c e p t i o n  

o f  i t  m i g h t  be d i s t o t t e d  b y  such i n f l u e n c e s  r e c e i v e d  subsequent t o  t h e  c o n c l u s i o n  

o f  t h e  ev idence .  O f  cou rse  i t  i s  u s u a l l y  i m p o s s i b l e  t o  de te rm ine  whether  such 

i n f l u e n c e s  a c t u a l l y  p r e j u d i c e  a  j u r o r  a g a i n s t  t h e  de fendan t  i n  a  p a r t i c u l a r  

case.  The j u r o r  m h i ~ i i s e l f  may w e l l  be unaware o f  t h e  s u b t i l e  i n f l u e n c e s  wh ich  

a f f e c t  h i s  d e c i s i o n .  Fo r  t h i s  reason,  a d m o n i t i o n  and i n s t r u c t i o n  o f  t h e  j u r y  

i s  p r o b a b l y  i n e f f e c t i v e  i n  a m e l i o r a t i n g  t h e  p r e j u d i c i a l  e f f e c t s  o f  s e p a r a t i o n  

d u r i n g  t h e  d e l i b e r a t i o n s .  F o r  t h i s  reason  a l s o ,  t h e  use o f  j u r o r  a f f i d a v i t s  

t o  p r o v e  a  p r o b a b i l i t y  o f  p r e j u d i c e  i s  o f  dub ious  va lue ;  a  j u r o r  canno t  swear 

t o  b e i n g  p r e j u d i c e d  by i n f l u e n c e s  o f  wh ich  he i s  unaware", L i v i n g s t o n ,  sup ra  

a t  238-239, q u o t i n g  S t a t e  v .  Smal ls ,  99 Wash.2d a t  765, 665, P.2d a t  390-91. 



T h i s  e r r o r  wh ich t h e  D i s t r i c t  C o u r t  i s  a f f i r m i n g  th rough  t h e  d e c i s i o n  

o f  t h e  T r i a l  C o u r t ' s  d e n i a l  o f  t h e  P e t i t i o n e r s  M o t i o n  f o r  Pos t -Conv ic t i on  R e l i e f  

i s  t o t a l l y  i n  c o n f l i c t  w i t h  t h e  d e c i s i o n  o f  L i v i n g s t o n ,  supra. ,  and t h e  d i c t a t e s  

o f  t h e  S i x t h  Amendment o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .  

T h i r d ,  t h e  D i s t r i c t  Cour t  d e c i s i o n  a l s o  c o n f l i c t s  w i t h  t h e  d e c i s i o n  o f  

t h e  F i r s t  D i s t r i c t  Cour t  o f  Appeals which h e l d  t h a t  "summary d e n i a l  o f  a  f a c i a l l y  

s u f f i c i e n t  m o t i o n  f o r  p o s t - c o n v i c t i o n  r e 1  i e f  i s  improper  un less  t h e  c o u r t  

a t t a c h e s  t o  i t s  o r d e r  t h e  p o r t i o n s  o f  t h e  r e c o r d  r e f u t i n g  t h e  a l l e g a t i o n s " .  

The a l l e g a t i o n  i n  A l l e n  supra., was t h a t  "counsel  d e l i b e r a t e l y  sabotaged 

h l s  defense by conced ing h i s  g u i l t  a t  t r i a l  ". A l l e n  supra. ,  a t  (11 FLW a t  299),  

( F l a .  1 s t  DCA 1986) .  

The P e t i t i o n e r s  counsel  i n  t h e  i n s t a n t  case d i d  a b s o l u t e l y  t h e  same t h i n g ,  

and t h e  D i s t r i c t  Cour ts  A f f i r m a n c e  o f  t h e  d e n i a l  f rom t h e  P e t i t i o n e r s  M o t i o n  
D 

f o r  P o s t - C o n v i c t i o n  R e l i e f ,  i s  i n  c o n f l i c t  w i t h  t h e  d e c i s i o n  o f  A l l e n  supra. ,  

and t h e  S i x t h  Amendment o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n ,  r e g a r d i n g  t h e  r e -  

p r e s e n t a t i o n  o f  counse l  i n  c r i m i n a l  t r i a l s ,  S t r i c k l a n d  v .  Washington, 466 U . S .  

759, 104 S . C t .  2052, 80 L.Ed.2d 674 (1984);  C f .  Young v .  Zant, 677 F.2d a t  799 

( l l t h  C i r .  1982);  F r a n c i s  v .  Spragg ins ,  720 F.2d 1190 ( l l t h  C i r .  1983) .  

The j u r i s d i c t i o n  o f  t h i s  c o u r t  would be p r o p e r l y  e x e r c i s e  i f  i t  were t o  

a c c e p t  r e v i e w  o f  t h e  D i s t r i c t  Cour ts  d e c i s i o n  a f f i r m i n g  t h e  d e n i a l  o f  t h e  

P e t i t i o n e r s  m o t i o n  f o r  P o s t - C o n v i c t i o n  Re1 i e f .  



CONCLUSION 

WHEREFORE, t h e  P e t i t i o n e r ,  hav ing  s u b m i t t e d  reasonab le  cause f o r  t h e  

C o ~ ~ r t s  j u r i s d i c t i o n  t o  be i n v o k e d  i n  t h e  i n s t a n t  p roceed ing ,  moves i n  a l l  

r e s p e c t  t h a t  j u r i s d i c t i o n  o f  t h e  case w i l l  above a l l  be accep ted  i n  o r d e r  

t h a t  t h e  f a i r  a d m i n i s t r a t i o n  o f  j u s t i c e  w i l l  be c a r r i e d  o u t  w i t h  u n i f o r m i t y  

t h r o u g h b u t  t h e  S t a t e ,  i n  t h e  s p i r i t  o f  j u s t i c e .  

R e s p e c t f u l l y  s u b m i t t e d  
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