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PRELIMINARY STATEMENT 

This Court has accepted discretionary review jurisdiction to 

review the decision of the Fourth District Court of Appeal, 

aff irming the summary denial of petitioner's Rule 3.850 motion 

without an evidentiary hearing. References to the record in the 

District Court will be designated by use of the symbol "R" 

followed by the appropriate page number in parentheses. The 

pages will be referred to as though that record were consecuti- 

vely numbered, which it is not. References to the original trial 

transcript will be designated by use of the words "Trial Trans- 

cript" followed by the appropriate page number in parentheses. 

Petitioner, who is the movant in the trial court and the appel- 

lant in the District Court of Appeal will be referred to herein 

as petitioner. The respondent, STATE OF FLORIDA, will be 

referred to as the state. 



STATEMENT OF THE CASE AND FACTS 

On July 7, 1986, this Court accepted conflict jurisdiction 

to review the decision of the District Court of Appeal, Fourth 

District in petitioner's case in Holland v. State, 484 So.2d 596 

(Fla. 4th DCA 1986). The district court's decision affirmed the 

summary denial of petitioner's Rule 3.850 motion even though the 

district court found that petitioner was technically entitled to 

an evidentiary hearing under Morgan v. State, 475 So.2d 681 (Fla. 

1985). 

In 1981, petitioner was charged by a one count indictment 

with premeditated murder of George Blumish. He pled not guilty, 

proceeded to trial by jury and was convicted as charged (R-6, 

Petitioner's Motion for Post-Conviction Relief). Petitioner took 

a direct appeal to the District Court of Appeal, Fourth District, 

which affirmed without written decision. Holland v. State, 455 

So.2d 1042 (Fla. 1984). 

On October 29, 1984, petitioner filed a pro se motion for 

post-conviction relief in the Circuit Court alleging two grounds: 

denial of effective assistance of counsel in that, "Counsel for 

the defense on representing [petitioner] stated to the jury, 

prior to their rendering a verdict of [petitioner's] guilt or 

innocence that I was guilty'; the second ground asserted funda- 

mental error in the trial court's allowing the jury to go home 

during their deliberations, which ground had also been asserted 

on direct appeal. 

In July of 1985, petitioner filed a writ of mandamus in the 

district court asking that the trial judge be ordered to rule on 



his previously filed motion for post-conviction relief (R-13, 

Motion for Leave to Proceed in Forma Pauperis for petition for 

writ of mandamus or alternative writ, R-15-17). In his petition 

for mandamus petitioner alleged he had repeatedly attempted to 

have the trial court hold an evidentiary hearing during the times 

that he had been returned to Broward County to testify in federal 

proceedings. 

On January 17, 1985, the trial court had entered an order 

requesting the Office of the Public Defender in Broward County 

and the State Attorney's Office to respond to petitioner's motion 

for post-conviction relief which had previously been filed 

(R-25). 

Thereafter, petitioner filed a pro se motion for an eviden- 

tiary Hearing and a Request for Appointment of Counsel stating 

that he was being aided by inmate legal assistants, had no 

ability to argue his case on his own, believed he had presented a 

meritorious claim and that an evidentiary hearing and substantial 

research were necessary which required the appointment of counsel 

(R-26-27). On or about November 1, 1985, the circuit judge 

entered a two page written order denying petitioner's motion for 

post-conviction relief on both grounds (R-37-38, Petitioner's 

Appendix - 2-3). The court did not attach any portions of the 

record which might demonstrate that petitioner was not entitled 

. to any relief. 

Petitioner timely filed his appeal to the district court on 

November 15, 1985, along with Statement of Judicial Acts to be 

Reviewed. Number 10 of the Statement of Judicial Acts specified 



that the trial court erred because counsel's arqument to the jury 

that petitioner was guilty violated Young v. Zant, 677 F.2d at 

799 (11th Cir. 1982) (R-4). 

In accordance with the rule, no briefs were filed with the 

district court. On January 15, 1986, the court entered its 

decision in this case which read as follows: 

Mr. Holland's motion for post-conviction 
relief under Florida Rule of Criminal Procedure 
3.850 was denied without an evidentiary 
hearing. Holland appeals, contending that he 
was entitled to a hearins under authoritv of 
Morgan v. State, 475 ~o.-2d 681 (Fla. 1985). 
Facially, Holland is correct. However our 
review leaves us convinced that the error was 
harmless according to applicable criteria and 
that no purpose would be served by remanding 
for a hearing. Palmes v. State, 397 So.2d 648 
(Fla. 1981) and Recinos v. State, 420 So.2d 95 
(Fla. 3d DCA 1982). See also Section 924.33, 
Florida Statutes (1984)- - 

Af f irmed. 

Holland v. State, 484 So.2d 596 (Fla. 4th DCA 1986). 

Petitioner requested an extension of time in which to file a 

motion for rehearing, which was granted by the district court 

(Petitioner's Appendix - 24). 
On February 5, 1986, petitioner filed his motion for 

rehearing or rehearing en banc arguing the merits of his claim of 

ineffective assistance of counsel and that he was entitled to an 

evidentiary hearing since the trial court had failed to attach 

copies of the record to show that petitioner was not entitled to 

any relief. (Petitioner's ~ppendix - 5-23). 

Petitioner's motion for rehearing was denied (Peti- 

tioner's Appendix - 5, Denial of Motion for Rehearing). 



Petitioner timely filed a Notice of petition for review in 

the Fourth District Court of Appeal to invoke this Court's 

discretionary jurisdiction under the Florida Constitution. 

Petitioner served his pro se Brief on Jurisdiction on February 

26, 1986. On July 7, 1986, this Court determined to accept 

jurisdiction and appointed the Public Defender of the Fifteenth 

Judicial Circuit to file petitioner's brief on the merits. 



SUMMARY OF ARGUMENT 

Petitioner's motion for post-conviction relief stated a 

facially sufficient claim which the trial court could not deny 

without attaching portions of the record or holding an eviden- 

tiary hearing. It did neither. The district court then erred 

and placed itself squarely in conflict with Morgan by ruling that 

petitioner was entitled to an evidentiary hearing under Morgan 

but that the error was harmless. There is no basis for the 

district court to hold the error harmless without reviewing 

portions of the record of the trial proceedings or an evidentiary 

hearing to determine whether petitioner's defense counsel had 

conceded petitioner's guilt in closing argument to the jury in 

violation of petitioner's Sixth Amendment right to effective 

assistance of counsel. 



ARGUMENT 

POINT ON APPEAL 

THE DISTRICT COURT ERRED IN AFFIRMING THE 
SUMMARY DENIAL OF PETITIONER'S 3.850, WITHOUT 
AN EVIDENTIARY HEARING, AND WITHOUT ANY 
ATTACHED PORTIONS OF THE RECORD, TO REFUTE HIS 
CLAIM THAT COUNSEL'S CONCESSION OF HIS GUILT 
AMOUNTED TO INEFFECTIVE ASSISTANCE OF COUNSEL. 

In its decision affirming the summary denial of Holland's 

3.850 motion, the district court said that facially Holland was 

entitled to an evidentiary hearing under Morgan v. State, 475 

So.2d 681 (Fla. 1985). Like Morgan, petitioner here filed his 

3.850 motion before the January 1, 1985, amendments to the rule 

took effect. The Florida Bar re: Amendment to Rules of Criminal 

Procedure (Rule 3.850), 460 So.2d 907 (Fla. 1984). Morgan v. 

State holds that a facially sufficient 3.850 claim, not refuted 

by the files and records of the case, entitles the defendant to 

an evidentiary hearing. No other procedures may be utilized by 

the trial judge in initially considering whether to deny a 

facially sufficient motion. As in Morgan, the trial judge here 

called for a response by the state (Original Record from ~istrict 

Court at 24) to resolve a disputed issue of ineffective assis- 

tance of counsel, whether "counsel for the defense on represen- 

ting [petitioner] stated to the jury, prior to their rendering a 

verdict of guilt or innocence that [petitioner] was guilty." 

(District Court Record at 9, Petitioner's Motion for Post-Convic- 

tion Relief). 



T h i s  c la im t h a t  d e f e n s e  c o u n s e l  c o n c e d e d  t h e  d e f e n d a n t ' s  

g u i l t  a t  t r i a l  s t a t e s  a f a c i a l l y  s u f f i c i e n t  b a s i s  f o r  p o s t -  

c o n v i c t i o n  r e l i e f  u n d e r  i n e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l .  A l l e n  

v .  S t a t e ,  4 8 2  S o . 2 d  5 2 9  ( F l a .  1st DCA 1 9 8 6 ) .  F o r  p e t i t i o n e r  t o  

be t e c h n i c a l l y  correct, as  t h e  d i s t r i c t  c o u r t  f o u n d ,  t h a t  h e  was 

e n t i t l e d  t o  a n  e v i d e n t i a r y  h e a r i n g  u n d e r  Morgan,  h i s  3 .850 m u s t  

h a v e  s t a t e d  a f a c i a l l y  s u f f i c i e n t  c laim w h i c h  t h e  t r i a l  c o u r t  

d e n i e d  w i t h o u t  a t t a c h i n g  p o r t i o n s  o f  t h e  r e c o r d  t h a t  c o n c l u s i v e l y  

d e m o n s t r a t e d  p e t i t i o n e r  was e n t i t l e d  t o  n o  r e l i e f .  I n  A l l e n  v. 

S t a t e ,  s u p r a ,  t h e  d i s t r i c t  c o u r t  r e v e r s e d  a summary  d e n i a l  of 

s u c h  a claim f o r  t h e  t r i a l  j u d g e  t o  a t t a c h  p o r t i o n s  o f  t h e  r e c o r d  

s h o w i n g  t h e  d e f e n d a n t  was e n t i t l e d  t o  n o  r e l i e f  o r  t o  h o l d  a n  

e v i d e n t i a r y  h e a r i n g .  U n d e r  M o r g a n ,  t h e  d i s t r i c t  c o u r t  was 

p r e c l u d e d  from d r a w i n g  t h e  c o n c l u s i o n ,  as  i t  d i d  b a s e d  o n  P a l m e s  

v .  S t a t e ,  3 9 7  S o . 2 d  6 4 8  ( F l a .  1 9 8 1 )  a n d  R e c i n o s  v .  S t a t e ,  420 

S o . 2 d  9 5  ( F l a .  3d DCA 1 9 8 2 ) ,  t h a t  t h e  error was h a r m l e s s  w i t h o u t  

r e v i e w i n g  a n  e v i d e n t i a r y  h e a r i n g  o r  w i t h o u t  r e v i e w i n g  a n y  

a t t a c h e d  p o r t i o n s  o f  t h e  r e c o r d .  N o  p o r t i o n s  of t h e  r e c o r d  were 

a t t a c h e d  t o  t h e  t r i a l  c o u r t ' s  o r d e r  a n d  n o  e v i d e n t i a r y  h e a r i n g  

g r a n t e d  o r  h e l d  so Morgan p r e c l u d e d  t h e  d i s t r i c t  c o u r t ' s  d i s p o s -  

i n g  o f  t h e  t r i a l  c o u r t ' s  p r o c e d u r a l  errors by  t e r m i n g  t h e  d e n i a l  

o f  a n  e v i d e n t i a r y  h e a r i n g  " h a r m l e ~ s . ~ '  

T h e r e  i s  n o  r e c o r d  s u p p o r t  f o r  t h e  d i s t r i c t  c o u r t ' s  c o n c l u -  

s i o n  t h a t  t h e  error  i n  d e n y i n g  t h e  h e a r i n g  is h a r m l e s s .  I n  o r d e r  

t o  a f f  i r m  t h e  t r i a l  c o u r t ' s  f i n d i n g  t h a t  b u t  fo r  t h e  c o n c e s s i o n  

o n  p a g e  8 1 2 ,  t h e  e n t i r e t y  of c l o s i n g  a r g u m e n t  d o e s  n o t  r e v e a l  



c o n c e s s i o n  o f  g u i l t  ( P e t i t i o n e r ' s  A p p e n d i x  a t  p a g e  2 ) ,  t h e  

d i s t r i c t  c o u r t  would n e c e s s a r i l y  h a v e  t o  r e v i e w  t h o s e  p o r t i o n s  

o f  t h e  r e c o r d  t h a t  s u p p o r t  t h e  t r i a l  j u d g e ' s  c o n c l u s i o n .  

T h e  t r i a l  c o u r t ' s  o r d e r  r e f e r s  t o  a  comment o f  d e f e n s e  

c o u n s e l  c o n c e d i n g  t h e  d e f e n d a n t ' s  g u i l t  which a p p e a r s  a t  812 o f  

t h e  t r a n s c r i p t  b u t  t h e  o r d e r  d e n y i n g  p o s t - c o n v i c t i o n  r e l i e f  

o t h e r w i s e  f o u n d  t h a t  d e f e n s e  c o u n s e l  had  a r g u e d  v i g o r o u s l y  

a g a i n s t  a  f i n d i n g  o f  g u i l t  ( P e t i t i o n e r ' s  A p p e n d i x  a t  2 ) .  On 

r e h e a r i n g  t o  t h e  d i s t r i c t  c o u r t ,  p e t i t i o n e r  p o i n t e d  o u t  t h a t  t h e  

d e f e n s e  c o u n s e l  h a d  c o n c e d e d  t h a t  t h e  d e f e n d a n t  was  g u i l t y  o f  

t h i r d  d e g r e e  m u r d e r  a t  p a g e  8 4 9  o f  t h e  t r i a l  t r a n s c r i p t  ( p e t i -  

t i o n e r ' s  A p p e n d i x  a t  p a g e  8 ) .  Even  t h o u g h  p e t i t i o n e r  h a d  

a s s e r t e d  j u s t i f i a b l e  h o m i c i d e  and  l a c k  o f  i n t e n t  t o  s t e a l  t h e  

l i m o u s i n e  a s  h i s  d e f e n s e  i n  h i s  t r i a l  t e s t i m o n y  (see P e t i t i o n e r ' s  

A p p e n d i x  - 1 7 , 1 9 - 2 2 ,  M o t i o n  f o r  R e h e a r i n g ) .  D e f e n s e  c o u n s e l ' s  

argument  i n  c l o s i n g  t h a t  t h e  d e f e n d a n t  c o m m i t t e d  m u r d e r  w h i l e  

s t e a l i n g  t h e  l i m o u s i n e  conceded  a l l  f a c t s  n e c e s s a r y  t o  f i n d  t h e  

d e f e n d a n t  g u i l t y  o f  f i r s t  d e g r e e  f e l o n y  murder d u r i n g  a  r o b b e r y :  

N o w  e v e n  i f  you  b e l i e v e  e v e r y t h i n g  t h e  s t a t e  
p r e s e n t s  and h a s  p r e s e n t e d  and you b e l i e v e  a l l  
o u r  a r g u m e n t s ,  y o u  s t i l l  o n l y  h a v e  someone  
t r y i n g  t o  s t e a l  a  l i m o u s i n e  t h a t ' s  w o r t h  
$50,000,  and t h e r e f o r e ,  commi t t i ng  g r a n d  t h e f t ,  
and t h e r e f o r e ,  g u i l t y  o f  t h i r d  d e g r e e  m u r d e r .  
Even  i f  y o u  b e l i e v e  e v e r y t h i n g  t h e  S t a t e  
p r e s e n t s ,  t h e r e  is no e v i d e n c e  w h a t s o e v e r  t h a t  
h e  i n t e n d e d ,  o r  p r e m e d i t a t e d  o r  p l a n n e d  t o  
c o m m i t  a  r o b b e r y  or f i r s t  d e g r e e  murder ,  b u t  i f  
y o u  e v e n  t h i n k  h e  w a n t e d  t o  s t e a l  t h a t  l imou- 
s i n e ,  t h a t ' s  g r a n d  t h e f t .  And t h a t ' s  t h i r d  
d e g r e e  murder ,  i f  you i n t e n d  t o  s t e a l  some th ing  
o v e r  $100 and i n  t h e  c o u r s e  o f  it someone  d i e s  
and i t ' s  n o t  j u s t i f i a b l e .  



S o  e v e n  i n  t h e  b e s t  c a s e  and a n a l y s i s ,  even  i f  
you  v i e w  e v e r y t h i n g  t h e i r  way,  - h e  t r i e d  t o  
s t e a l  t h e  l i m o u s i n e .  He's o n l y  g u i l t y  o f  t h i r d  
d e g r e e  murder ,  b u t  I a s k  you t o  l o o k  c l o s e l y  a t  
t h e  e v i d e n c e  and a n a l y z e  it and t a k e  y o u r  t i m e .  
Remember how w e  t a l k e d  d u r i n g  j u r y  s e l e c t i o n  
a b o u t  how you s h o u l d  t a k e  y o u r  t i m e .  

( T r i a l  Record a t  848-849, P e t i t i o n e r ' s  Appendix a t  1 7 ) .  

T h e  d i s t r i c t  c o u r t  c o n c l u d e d  t h a t  t h e  e r r o r  was  h a r m l e s s  

b e c a u s e  u n d e r  P a l m e s  e v e n  c o n s t i t u t i o n a l  e r r o r  r e s t r i c t i n g  

p r e s e n t a t i o n  o f  e v i d e n c e ,  or unde r  R e c i n o s ,  s u c h  a  d e n i a l  o f  t h e  

S i x t h  Amendment r i g h t  t o  c o n s u l t  w i t h  c o u n s e l  d u r i n g  a  recess i n  

t h e  d e f e n d a n t ' s  d i r e c t  t e s t i m o n y ,  may b e  h a r m l e s s .  Here, t h e r e  

was  n o  r e c o r d  b a s i s  t o  c o n c l u d e  t h a t  t h e  d e f e n s e  a t t o r n e y ' s  

argument  was o t h e r w i s e  v i g o r o u s  a n d  t h a t  i f  c o n s i d e r e d  i n  i t s  

e n t i r e t y  a r g u e d  a g a i n s t  g u i l t .  P e r h a p s  t h e  d i s t r i c t  c o u r t ' s  

c o n c l u s i o n  t h a t  t h e  e r r o r  was h a r m l e s s  was a  f i n d i n g  t h a t  i t  was  

a l r i g h t  f o r  t h e  d e f e n s e  a t t o r n e y  t o  c o n c e d e  g u i l t  b e c a u s e  t h e  

d e f e n d a n t  was g u i l t y .  Both c o n c l u s i o n s  o f  l aw would b e  e r ror  o n  

t h i s  r e c o r d  unde r  t h e  d e c i s i o n  o f  Morgan v. S t a t e .  

A d e f e n s e  a t t o r n e y ' s  e r ror  o f  c o n c e d i n g  t h e  d e f e n d a n t ' s  

g u i l t  may b e  c o n s i d e r e d  p e r  se r e v e r s i b l e  e r r o r  e v e n  t h o u g h  

d e f e n d a n t ' s  c o u n s e l  o n l y  a d m i t t e d  g u i l t  of a  l e s s e r - i n c l u d e d  

o f f e n s e .  S t a t e  v .  H a r b i s o n ,  337  S .E .2d  504  ( N . C .  1 9 8 5 ) .  I n  

H a r b i s o n ,  t h e  d e f e n d a n t  was c h a r g e d  w i t h  second  d e g r e e  murder  b u t  

m a i n t a i n e d  h e  a c t e d  i n  s e l f - d e f e n s e .  A l t h o u g h  o n e  o f  t h e  

d e f e n d a n t ' s  a t t o r n e y s  had  a r g u e d  i n  c l o s i n g  f o r  a  n o t  g u i l t y  

v e r d i c t  o n  j u s t  i f  i a b l e  homic ide ,  h i s  co-counse l  had a rgued  t h a t  

t h e  d e f e n d a n t  was g u i l t y  o f  m a n s l a u g h t e r .  T h e  S u p r e m e  C o u r t  o f  

N o r t h  C a r o l i n a  h e l d  t h a t  " i n e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l  p e r  



se in violation of the Sixth Amendment has been established in 

every criminal case in which the defendant's counsel admits the 

defendant's guilt to the jury without the defendant's consent." 

State v. Harbison, at 507-508. See also, Commonwealth v. Street, 

446 N.E.2d 670 (Mass. 1983), where counsel abandoned a valid 

insanity defense and argued for a lesser of second degree murder 

was found to be ineffective in leaving the client "denuded of a 

defense." - Id. at 673. Commonwealth v. Westmoreland, 446 N.E.2d 

663 (Mass. 1983). 

At the very least, the trial court here was required to hold 

a hearing or attach portions of the record of closing argument to 

resolve contested factual issue: was defense counsel's conces- 

sion of guilt at transcript page 812 and further concession of 

guilt of third degree murder at transcript page 848, as pointed 

out by petitioner on rehearing, the only concessions of guilt1 

and were those that occurred a substantial concession of peti- 

tioner's guilt in violation of his Sixth Amendment rights? In 

petitioner's case, an admission that the murder occurred while 

the defendant was trying to steal the limo is a complete conces- 

sion to all facts necessary to find guilt of robbery and thus 

defendant's guilt of first degree murder under the felony murder 

rule. Petitioner's defense of justifiable homicide in the fight 

with the limousine driver was hardly a meaningful defense when 

Petitioner's appellate counsel would argue that throughout 
closing argument trial counsel refused to argue against first 
degree felony-murder (robbery) because it was not charged in 
the indictment and that a concession of guilt of third degree 
theft-murder is tantamount to a guilty plea but the district 
court record does not contain any trial transcript of the 
closing arguments of counsel. 



the defense attorney conceded, contrary to the defendant's 

testimony, that the defendant was in the course of stealing the 

limousine when the driver died (Appendix at 17, Trial Record at 

849). Since justifiable use of deadly force is not an available 

defense to a person engaged in committing a robbery, counsel's 

concession that petitioner was committing a theft when he 

justifiably stabbed the limo driver, was a denial of ineffective 

assistance of counsel. See People v. Hattery, 488 N.E.2d 513 

(Ill. 1985) (Counsel's reliance on the unavailable defense of 

compulsion to first degree murder is ineffective assistance of 

counsel 1. 

A defense counsel's concession of the defendant's guilt to 

the jury, where the defendant had a plausible defense to malice 

murder that he killed the victim out of heat of passion and where 

the defendant had a plausible defense to robbery, that he did not 

form the intent to steal or rob prior to the fatal assault, is 

ineffective assistance of counsel. Young v. Zant, 677 F.2d 792 

(11th Cir. 1982). Under the new bifurcated procedures for trying 

capital cases, there can be no possible discernible reasons for 

conceding the defendant's guilt. Francis v. Spragqins, 720 F.2d 

1190 (11th Cir. 1983). 

Nor did the trial court attach portions of the record to 

demonstrate any consent on petitioner's part to his counsel's 

concession of the defendant's guilt of first degree felony 

murder. In Wiley v. Sowders, 647 F.2d 642 (6th Cir. 1981), the 

Court held that defense counsel may not stipulate to facts which 



amount to a functional equivalent of a guilty plea and that such 

conduct amounted to ineffective assistance of counsel. Consent 

to counsel's argument that the defendant is guilty may not be 

presumed from a silent record nor obtained without the protection 

of an on-the-record inquiry required by Boynkin v. Alabama, 395 

U.S. 238, 89 S.Ct. 1709, 23 L.Ed.2d 274 (1969), Wiley v. Sowders, 

supra. Where defense counsel's strategy to concede guilt is 

totally at odds with the defendant's plea of not guilty, the 

defendant's consent may not be presumed from a silent record. 

People v. Hattery, 488 N.E.2d 513 (Ill. 1985). 

Other states have also adopted the Wiley rule, that defense 

counsel may not present argument which is the functional equiva- 

lent of a plea of guilty without showing on the record that the 

defendant consents to such argument. See People v. Fisher, 326 

N.W.2d 537 (Mich.App. 1982). People v. Carter, 354 N.E.2d 482 

(1ll.lst DCA 1976), People v. Duke, 395 N.Y.S.2d 200 (1977). 

Commonwealth v. Street, supra, Commonwealth v. Westmoreland, 

supra, which find that although counsel may stipulate to a 

particular element of the charge or issue of proof if he believes 

it tactically wise, his argument may not amount to a functional 

guilty plea. See also State v. Caldwell, 671 S.W.2d 459 (Tenn. 

1984), adopting the Wiley rule but finding the facts asserted 

there did not amount to a concession of the client's guilt. 

In State v. ~iplinger, 343 N.W.2d 861 (Minn. 1984), the 

Supreme Court adopted a similar rule of per se reversible error 

as did the North Carolina Supreme Court in State v. Harbison. 



There the Minnesota Court held that if defense counsel impliedly 

admits a defendant's guilt without the defendant's permission or 

acquiescence, then the defendant should be given a new trial 

even if it could be said that the defendant would have been 

convicted in any event. Although Wiplinger was a direct appeal, 

appellant's claim is clearly cognizable here on a 3.850, Allen v. 

State, supra. The Florida courts do not consider claims of 

ineffective assistance of counsel on direct appeal, State v. 

Barber, 301 So.2d 7 (Fla. 1974), Williams v. State, 438 So.2d 781 

(Fla. 1983). Claims should first be presented to the trial court 

before they may be presented to a court of appeal. Capers v. 

State, 433 So.2d 1323 (Fla. 3d DCA 1983). 

In conclusion, petitioner's motion for post-conviction 

relief stated a facially sufficient claim which the trial court 

could not deny without attaching portions of the record or 

holding an evidentiary hearing. It did neither. The district 

court then erred and placed itself squarely in conflict with 

Morgan by ruling that petitioner was entitled to an evidentiary 

hearing under Morgan but that the error was harmless. There is 

no basis for the district court to hold the error harmless 

without reviewing portions of the record of the trial proceedings 

or an evidentiary hearing to determine whether petitioner's 

defense counsel had conceded petitioner's guilt in closing 

argument to the jury in violation of petitioner's Sixth Amendment 

right to effective assistance of counsel. Where a capital 

defendant by his testimony as well as his plea seeks a not guilty 



v e r d i c t ,  t h e  d e f e n s e  c o u n s e l ,  e v e n  t h o u g h  f a c e d  w i t h  s t r o n g  

e v i d e n c e  o f  g u i l t ,  may n o t  c o n c e d e  i n  c l o s i n g  t o  t h e  j u r y  t h a t  

t h e  d e f e n d a n t  is  g u i l t y .  F r a n c i s  v .  S p r a g g i n s ,  s u p r a .  T h e  

d e c i s i o n  o f  t h e  d i s t r i c t  c o u r t  f i n d i n g  t h e  error  i n  p e t i t i o n e r ' s  

c a s e  h a r m l e s s  s h o u l d  b e  q u a s h e d ,  r e v e r s e d  a n d  r e m a n d e d  f o r  

p e t i t i o n e r  t o  b e  g r a n t e d  an e v i d e n t i a r y  h e a r i n g  on h i s  f a c i a l l y  

s u f f i c i e n t  c l a i m  o f  i n e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l .  



CONCLUSION 

Based on the foregoing, petitioner requests this Court to 

quash the decision of the District Court of Appeal and remand 

with directions to hold an evidentiary hearing on petitioner's 

facially sufficient claim of ineffective assistance of counsel. 
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