
CORRECTED OPINION 

No. 68,320 

PHILLIP DYLAN HOLLAND, P e t i t i o n e r ,  

V S .  

STATE OF FLORIDA, Respondent. 

[February 5 ,  19871 

BARKETT, J .  

We have f o r  review hol land  v. S t a t e ,  484 So.2d 596 ( F l a .  

4 th  DCA 1 9 8 6 ) ,  which c o n f l i c t s  wi th  Morgan v. S t a t e ,  475 So.2d 

681 (F l a .  1985) .  We have j u r i s d i c t i o n .  A r t .  V ,  § 3 ( b )  ( 3 ) ,  F l a .  

Const. 

The opinion of t h e  d i s t r i c t  c o u r t  below p u r p o r t s  t o  apply 

t h e  d o c t r i n e  of harmless e r r o r  t o  an erroneous d e n i a l  of a  

de fendan t ' s  r i g h t  t o  an e v i d e n t i a r y  hear ing  under F l o r i d a  Rule of 

Criminal  Procedure 3.850. We hold t h a t  t h e  d o c t r i n e  of harmless 

e r r o r  i s  no t  s u s c e p t i b l e  t o  such an a p p l i c a t i o n .  

On October 2 9 ,  1984, Holland f i l e d  a  motion f o r  pos t -  

conv ic t ion  r e l i e f  i n  t h e  c i r c u i t  c o u r t  under F l o r i d a  Rule of 

Criminal  Procedure 3.850. Holland a l l e g e d  i n  p a r t  t h a t  he was 

denied e f f e c t i v e  a s s i s t a n c e  of counsel  because dur ing  f i n a l  

argument h i s  lawyer conceded h i s  g u i l t  t o  a  l e s s e r  inc luded  

o f f e n s e  and thereby  c o n t r a d i c t e d  h i s  e n t i r e  theory  of defense .  

Rule 3.650 a t  t h a t  time* provided i n  p e r t i n e n t  p a r t :  

I f  t h e  motion and t h e  f i l e s  and r eco rds  i n  t h e  case  
conc lus ive ly  show t h a t  t h e  p r i s o n e r  i s  e n t i t l e d  t o  no 
r e l i e f ,  t h e  motion s h a l l  be denied without  a  hear ing .  
In  t hose  i n s t a n c e s  when such d e n i a l  i s  n o t  p r e d i c a t e d  
upon t h e  l e g a l  i n s u f f i c i e n c y  of t h e  motion on i t s  

* I t  has  s i n c e  been amended. See The F l o r i d a  Bar Re - 
Amendment t o  Rules of Criminal  Procedure (Rule 3 .850) ,  4 6 0  So.2d 
9 0 7  (F l a .  1984) .  



f a c e ,  a  copy of  t h a t  p o r t i o n  of t h e  f i l e s  and r e c o r d s  
which c o n c l u s i v e l y  shows t h a t  t h e  p r i s o n e r  i s  
e n t i t l e d  t o  no r e l i e f  s h a l l  be a t t a c h e d  t o  t h e  o r d e r .  
Unless  t h e  motion and t h e  f i l e s  and r e c o r d s  of  t h e  
c a s e  c o n c l u s i v e l y  show t h a t  t h e  p r i s o n e r  i s  e n t i t l e d  
t o  no r e l i e f ,  t h e  c o u r t  s h a l l  c ause  n o t i c e  t h e r e o f  t o  
be s e rved  upon t h e  p r o s e c u t i n g  a t t o r n e y  of t h e  c o u r t ,  
g r a n t  a  prompt h e a r i n g  t h e r e o n ,  de te rmine  t h e  i s s u e s  
and make f i n d i n g s  of  f a c t  and conc lu s ions  o f  law wi th  
r e s p e c t  t h e r e t o .  

The c i r c u i t  judge den i ed  Ho l l and ' s  motion f o r  p o s t -  

c o n v i c t i o n  r e l i e f .  Desp i t e  t h e  e x p r e s s  requ i rement  of t h e  r u l e ,  

t h e  t r i a l  c o u r t  n e i t h e r  den i ed  t h e  motion on t h e  b a s i s  o f  l e g a l  

i n s u f f i c i e n c y ,  no r  gave t h e  de f endan t  an e v i d e n t i a r y  h e a r i n g ,  n o r  

a t t a c h e d  p o r t i o n s  of t h e  r e c o r d  which would c o n c l u s i v e l y  

demons t ra te  t h a t  p e t i t i o n e r  was n o t  e n t i t l e d  t o  r e l i e f .  The 

judge s imply  s t a t e d  t h a t  he had "reviewed t h e  t r a n s c r i p t  of t h e  

Defendan t ' s  t r i a l "  and had determined t h a t  " t h e  t r a n s c r i p t  of  t h e  

c l o s i n g  argument when viewed i n  i t s  t o t a l i t y  r e v e a l s  a  v igo rous  

argument t h a t  t h e  Defendant was n o t  g u i l t y . ' '  

The d i s t r i c t  c o u r t ,  w i t hou t  any p o r t i o n s  of  t h e  r e c o r d  t o  

s u p p o r t  t h e  t r i a l  c o u r t ' s  a s s e r t i o n s  and a p p a r e n t l y  conceding t h e  

d e f e n d a n t ' s  e n t i t l e m e n t  t o  an e v i d e n t i a r y  h e a r i n g ,  a f f i r m e d  t h e  

t r i a l  c o u r t ' s  o r d e r  denying a l l  r e l i e f :  

M r .  Ho l l and ' s  motion f o r  pos t - conv i c t i on  r e l i e f  
under F l o r i d a  Rule of  Cr imina l  Procedure  3.850 was 
den i ed  w i t h o u t  an  e v i d e n t i a r y  h e a r i n g .  Holland 
a p p e a l s ,  con tend ing  t h a t  he  was e n t i t l e d  t o  a  h e a r i n g  
under  a u t h o r i t y  of  Morgan v .  S t a t e ,  475 So.2d 681 
( F l a . 1 9 8 5 ) .  F a c i a l l y ,  Holland i s  c o r r e c t .  However 
our  review l e a v e s  u s  convinced t h a t  t h e  e r r o r  was 
ha rmless  a cco rd ing  t o  a p p l i c a b l e  c r i t e r i a  and t h a t  no 
purpose  would be s e r v e d  by remanding f o r  a  h e a r i n g .  
Palmes v.  S t a t e ,  397 So.2d 648 ( F l a .  1981) and 
Recinos v .  S t a t e ,  420 So.2d 95 ( F l a .  3d DCA 1 9 8 2 ) .  
See a l s o  S e c t i o n  924.33, F l o r i d a  S t a t u t e s  ( 1984 ) .  -- 

484 So.2d a t  596. The appa ren t  a p p l i c a t i o n  of  t h e  ha rmless  e r r o r  

d o c t r i n e  t o  a  d e n i a l  of  an e v i d e n t i a r y  h e a r i n g  i n  t h i s  c a s e  

compels u s  t o  r e i t e r a t e  t h e  purposes  and t h e  a p p r o p r i a t e  

a p p l i c a t i o n  of t h e  d o c t r i n e .  

I m p l i c i t  i n  t h e  ha rmless  e r r o r  t e s t  i s  t h e  concess ion  t h a t  

a  r i g h t  under e i t h e r  t h e  f e d e r a l  and/or  s t a t e  c o n s t i t u t i o n s  o r  

under s t a t e  o r  f e d e r a l  r u l e s  o r  s t a t u t e s  h a s  been v i o l a t e d .  The 

d e t e r m i n a t i o n  o f  whether  t h a t  e r r o r  was p r e j u d i c i a l  o r  ha rmless  

must beg in  by a s s e s s i n g ,  under  s p e c i f i c a l l y  d e f i n e d  g u i d e l i n e s ,  



t h e  impact  of t h e  e r r o r  on t h e  r e s u l t .  Indeed ,  t h e  unde r ly ing  

s u p p o r t  f o r  t h e  ha rmless  e r r o r  r u l e  i s  i n e x t r i c a b l y  bound t o  i t s  

l i m i t a t i o n s .  That  i s ,  c o u r t s  have been persuaded t o  app ly  it 

because  it i s  l i m i t e d  t o  t h o s e  c a s e s  where,  a f t e r  t h e  r e q u i r e d  

s c r u t i n y ,  t h e  rev iewing  c o u r t  can  s ay  t h a t  beyond a  r e a s o n a b l e  

doubt  t h e  r e s u l t  would have been t h e  same a b s e n t  t h e  e r r o r .  See 

Rose v.  C l a r k ,  Delaware v .  

Van A r s d a l l ,  106 S.Ct.  1431,  1436 (1986 ) ;  Chapman v.  C a l i f o r n i a ,  

386 U . S .  1 8 ,  24 (1967) .  I t s  accep tance  i s  t h e  r e s u l t  of 

compromising t h e  competing p r i n c i p l e s  d e s c r i b e d  by P r o f e s s o r  

Mause : 

I n  ba l anc ing  t h e  i n t e r e s t s  a t  s t a k e  i n  
f o rmu la t i ng  and app ly ing  a  ha rmless  e r r o r  r u l e  two 
a s p e c t s  shou ld  be emphasized. S ince  t h e  r u l e  does  
n o t  app ly  u n t i l  it i s  de te rmined  t h a t  t h e r e  i s  e r r o r  
i n  t h e  r e c o r d ,  t h e  danger  of an  o v e r l y  broad harmless  
e r r o r  r u l e  i s  t h a t  v e r d i c t s  based on error may be 
a f f i rmed .  Depending on t h e  n a t u r e  o f  t h e  e r r o r ,  t h i s  
w i l l  l e a d  b o t h  t o  an u n j u s t  r e s u l t  i n  t h e  c a s e  t o  
which t h e  r u l e  i s  a p p l i e d ,  and t o  a  w h i t t l i n g  away of 
t h e  impact  o f  t h e  r u l e  o f  law which d e f i n e s  t h e  
error .  On t h e  o t h e r  hand,  an  o v e r l y  narrow harmless  
error r u l e  w i l l  l e a d  t o  a  was te  of  j u d i c i a l  r e s o u r c e s  
through t h e  n e e d l e s s  r e v e r s a l  and r e t r i a l  of  c a s e s  
which shou ld  have been a f f i r m e d .  

I n  app ly ing  t h e  ha rmless  error r u l e  t o  c r i m i n a l  
c o n v i c t i o n s  . . . t h e  ba l ance  of  i n t e r e s t s  t h e r e f o r e  
i n v o l v e s  t w o  dangers :  a f f i r m i n g  t h e  c o n v i c t i o n  of an  
i nnocen t  d e f e n d a n t ,  o r  more p r e c i s e l y  a  de f endan t  who 
would n o t  have been conv i c t ed  i n  t he - absence  o f  t h e  
e r r o r ;  and caus ing  t h e  s t a t e  t h e  n e e d l e s s  expense  of  
r e t r y i n g  an  a p p e l l a n t ' s  c a s e  on ly  t o  r e a c h  t h e  same 
r e s u l t  r e a c h e d i n  t h e  f i r s t  t r i a l .  To s t a t e  t h e  
i n t e r e s t s  t o  be ba lanced  i s  t o  emphasize t h a t  
u n c e r t a i n t v  shou ld  a lmos t  alwavs be r e s o l v e d  i n  f a v o r  
of t h e  c r i m i n a l  de f endan t .  

A 

Mause, Harmless C o n s t i t u t i o n a l  E r r o r :  The I m p l i c a t i o n s  o f  Chapman 

v .  C a l i f o r n i a ,  53 Minn. L. Rev. 519, 519-20 (1969) (emphasis  

s u p p l i e d ) .  

The d o c t r i n e  was o r i g i n a l l y  developed f o r  and g e n e r a l l y  

o c c u r s  w i t h i n  a  t r i a l  c o n t e x t .  The a n a l y s i s  demands t h a t  a l l  

i n fo rma t ion  n e c e s s a r y  t o  weigh t h e  impact  o f  t h e  e r r o r  upon t h e  

r e s u l t  i s  p r e s e n t  b e f o r e  t h e  rev iewing  c o u r t .  A s  former Chief  

J u s t i c e  Burger no ted  i n  Holloway v .  Arkansas ,  435 U.S. 475, 490 

I n  t h e  normal c a s e  where a  ha rmle s s - e r ro r  r u l e  i s  
a p p l i e d ,  t h e  e r r o r  occu r s  a t  t r i a l  and i t s  scope i s  



readily identifiable. Accordingly, the reviewing 
court can undertake with some confidence its 
relatively narrow task of assessing the likelihood 
that the error materially affected the deliberations 
of the jury. 

In Holloway, the trial judge forced a defense lawyer to 

represent three codefendants despite the lawyer's pleas of 

conflict. Justice Burger's opinion is helpful in considering how 

the absence of information relates to a harmless error analysis: 

It may be possible in some cases to identify from the 
record the prejudice resulting from an attorney's 
failure to undertake certain trial tasks, but even 
with a record of the sentencing hearing available it 
would be difficult to judge intelligently the impact 
of a conflict on the attorney's representation of a 
client. And to assess the impact of a conflict of 
interests on the attorney's options, tactics, and 
decisions in plea negotiations would be virtually 
impossible. Thus, an inquiry into a claim of 
harmless error here would require, unlike most cases, 
unguided speculation. 

In a case such as the one presently before us where the 

district court determined that the right to an evidentiary 

hearing had been erroneously denied, the impact of the error in 

precluding the presentation of evidence can never be harmless for 

the self-evident reason that a reviewing court does not know what 

that evidence would be. 

Moreover, there are some rules of paramount importance in 

our jurisprudence which must be guarded from the dilution which 

is the negative "side effect" or necessary by-product of the 

application of the harmless error doctrine. It is axiomatic and 

almost unnecessary to note that those statutes and rules which 

require hearings prior to a judgment derive from the most basic 

of all rights under our legal system, the right to due process of 

law. The danger is obvious when one considers that the same 

analysis could be used to obviate the need for any trial at all 

in a case, for example, where the crime had been televised or 

videotaped. Harmless error can never be applied to those 

procedures by which the state has insured the defendant's right 

to be heard. The need for an evidentiary hearing presupposes 

that there are issues of fact which cannot be conclusively 

resolved by the record. When a determination has been made that 



a  de f endan t  i s  e n t i t l e d  t o  such an e v i d e n t i a r y  h e a r i n g  (as  i n  

t h i s  c a s e ) ,  d e n i a l  of t h a t  r i g h t  would c o n s t i t u t e  d e n i a l  o f  a l l  

due p r o c e s s  and cou ld  never  be  deemed harmless .  

L a s t l y ,  w e  a r e  once a g a i n  compelled t o  c a u t i o n  a p p e l l a t e  

c o u r t s  t h a t  t h e  burden upon t h e  s t a t e  t o  prove ha rmless  e r r o r  

whenever t h e  d o c t r i n e  i s  a p p l i c a b l e  i s  most s e v e r e .  See S t a t e  v .  - 

DiGui l i o ,  4 9 1  So.2d 1129, 1139 ( F l a .  1986 ) .  I t  i s  t h e  du ty  of  

t h e  p a n e l  of  a p p e l l a t e  judges t o  r e ad  t h e  r e c o r d  i n  i t s  e n t i r e t y  

and rev iew t h e  i s s u e s  w i t h  c a r e f u l  s c r u t i n y  i n  o r d e r  t o  app ly  t h e  

tes t .  Under t h e  p o s t u r e  of t h i s  c a s e ,  t h e r e  was no " r eco rd"  f o r  

t h e  d i s t r i c t  c o u r t  t o  " review.  I' F l o r i d a  Rule of C r imina l  

Procedure  3 .850 p r e c l u d e s  b r i e f s  from be ing  submi t t ed  t o  t h e  

d i s t r i c t  c o u r t  when a  d e n i a l  of an e v i d e n t i a r y  h e a r i n g  ha s  been 

appea led .  The o n l y  " r eco rd"  b e f o r e  t h e  d i s t r i c t  c o u r t  under  t h e  

r u l e  c o n s i s t e d  of  p e t i t i o n e r ' s  motion and t h e  o r d e r  of  t h e  t r i a l  

c o u r t ,  s a n s  t h e  a t t a chmen t s  mandated by t h e  r u l e .  Indeed,  t h e  

ve ry  reason  t h a t  t h e  r u l e  r e q u i r e s  t h a t  t h e  c o u r t  e i t h e r  g r a n t  

t h e  h e a r i n g  o r  a t t a c h  t h o s e  p o r t i o n s  of  t h e  r e c o r d  which would 

c o n c l u s i v e l y  show t h a t  t h e  de fendan t  i s  n o t  e n t i t l e d  t o  r e l i e f ,  

i s  p r e c i s e l y  because  no o t h e r  means e x i s t  by which a  de fendan t  

can p r e s e n t  a  r e c o r d  t o  t h e  a p p e l l a t e  c o u r t .  Without t h e  

a t t a chmen t s  of t h e  p e r t i n e n t  p o r t i o n  of  t h e  r e c o r d ,  t h e  rev iewing  

c o u r t  ha s  no th ing  upon which t o  ba se  i t s  review.  To pe rmi t  t h e  

rev iewing  c o u r t  t o  r e l y  s o l e l y  upon t h e  t r i a l  c o u r t ' s  naked 

a s s e r t i o n  t h a t  t h e  r e c o r d  s u p p o r t s  h i s  r u l i n g  i s  t o  deny t h e  

de f endan t  any appea l  a t  a l l .  

Accordingly ,  w e  quash t h e  d e c i s i o n  below wi th  d i r e c t i o n s  

t o  t h e  d i s t r i c t  c o u r t  t o  remand t h e  m a t t e r  t o  t h e  t r i a l  c o u r t  f o r  

an  e v i d e n t i a r y  hea r i ng .  

I t  i s  s o  o rde r ed .  

OVERTON, EHRLICH and SHAW, JJ. ,  and ADKINS, J. ( R e t . ) ,  Concur 
McDONALD, C . J . ,  D i s s e n t s  w i t h  an  op in ion  

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, I F  
FILED, DETERMINED. 



McDONALD, C . J . ,  d i s s e n t i n g .  

Holland i s  e n t i t l e d  t o  no r e l i e f  nor any f u r t h e r  hea r ing .  

The t r i a l  judge ' s  o r d e r  on Hol land ' s  motion reads  as fol lows:  

1. The Defendant makes two cla ims i n  t h i s  
Motion f o r  Pos t  Convict ion R e l i e f .  The f i r s t  r e l a t e s  
t o  an a l l e g e d  d e n i a l  of t h e  e f f e c t i v e  a s s i s t a n c e  of 
counse l ,  i n  t h a t  h i s  counse l  a l l e g e d l y  s t a t e d ,  du r ing  
h i s  c l o s i n g  argument, t h a t  t h e  Defendant was g u i l t y .  
The Court  has  reviewed t h e  t r a n s c r i p t  of t h e  
Defendant ' s  t r i a l ,  and has  determined t h a t  t h e  
Defendant i s  r e f e r r i n g  t o  a  comment r epo r t ed  on page 
812 of t h e  t r a n s c r i p t  of t h e  Defendant ' s  t r i a l ,  
dur ing  h i s  c o u n s e l ' s  c l o s i n g  argument t o  t h e  ju ry .  
The Court  has  reviewed s a i d  t r a n s c r i p t s  and has  
determined t h a t ,  assuming t h e  accuracy of t h e  c o u r t  
r e p o r t e r ' s  t r a n s c r i p t i o n  of  t h a t  p a r t i c u l a r  page, 
t h i s  ground of t h e  Defendant ' s  Motion must be  denied 
a s  a  m a t t e r  of law because,  when viewed i n  i t s  
e n t i r e t y ,  i t  i s  abundantly c l e a r  t h a t  counsel  f o r  t h e  
defense  was a rgu ing  a g a i n s t  a  f i n d i n g  of g u i l t ,  and 
t h a t  by no s t r e t c h  of t h e  imagina t ion  can it be 
reasonably s t a t e d  t h a t  t h e  e n t i r e t y  of t h e  c l o s i n g  
argument r e v e a l s  a  concess ion of g u i l t  by t h e  defense  
a t t o r n e y .  Q u i t e  t h e  c o n t r a r y ,  t h e  t r a n s c r i p t  of t h e  
c l o s i n g  argument when viewed i n  i t s  t o t a l i t y  r e v e a l s  
a  v igorous  argument t h a t  t h e  Defendant was n o t  g u i l t y  
of t h e  crime charged.  Therefore ,  t h e  Court  r e j e c t s  
t h i s  f i r s t  c o n t e n t i o n  made by t h e  Defendant h e r e i n .  

2 .  The second ground r a i s e d  by t h e  Defendant 
a l l e g e s  t h a t  t h e  t r i a l  c o u r t  i n t e r r u p t e d  jury  
d e l i b e r a t i o n s  and allowed t h e  jury  t o  go home b e f o r e  
r ende r ing  a  v e r d i c t .  Even assuming t h e  accuracy of 
t h e  Defendant ' s  con ten t ion  t h a t  t h i s  i n c i d e n t  
occur red ,  t h e  Court  i s  of t h e  view t h a t  t h i s  e r r o r ,  
i f  committed by t h e  t r i a l  c o u r t ,  does n o t  g ive  r i s e  
t o  t h e  r e l i e f  sought  i n  t h e  Defendant ' s  Motion f o r  
Pos t  Convict ion R e l i e f .  F i r s t ,  t h e  Court  no t e s  t h a t  
t h i s  i s s u e  could have been r a i s e d  on d i r e c t  appea l ,  
and consequent ly  i s  n o t  t h e  type  of i s s u e  which i s  
cognizab le  by t h i s  Court  i n  a  motion pursuant  t o  
F l o r i d a  Rule of Criminal  Procedure 3.850. 
A d d i t i o n a l l y ,  t h e  F l o r i d a  Supreme Court  ca se  upon 
which t h e  Defendant r e l i e s  was no t  rendered u n t i l  
1984, two y e a r s  a f t e r  t h e  Defendant ' s  t r i a l .  This  
ca se  has  n o t  been h e l d  t o  be r e t r o a c t i v e ,  and t h e  
Court  h e r e i n  d e c l i n e s  t o  do so  a t  t h i s  t ime,  
e s p e c i a l l y  i n  a  p o s t  conv ic t ion  proceeding of t h i s  
n a t u r e .  

3. Accordingly,  t h e  Defendant ' s  Motion f o r  Pos t  
Convict ion Re l i e f  i s  hereby D E N I E D .  The Defendant 
s h a l l  have t h i r t y  (30)  days  t o  appea l  t h i s  Order. 

Th i s  o r d e r  demonstra tes  a  c o r r e c t  de te rmina t ion  t h a t  t h e  

f i l e s  and r eco rds  demonstra te  t h a t  Hol land ' s  c la im i s  e i t h e r  

c l e a r l y  r e f u t e d  o r  has  no l e g a l  b a s i s .  The d i s t r i c t  c o u r t  

reached t h e  r i g h t  conc lus ion .  I f  t h e r e  was any e r r o r  it was 

s o l e l y  because t h e  t r i a l  judge f a i l e d  t o  a t t a c h  t o  h i s  o r d e r  t h a t  

p a r t  of t h e  t r a n s c r i p t  r e f e r r e d  t o  i n  h i s  o r d e r .  This  was 



c l e a r l y  harmless  because  t h e r e  i s  no q u e s t i o n  t h a t  t h e  t r i a l  

judge a c c u r a t e l y  c i t e d  t h e  r eco rd .  The t r u n c a t e d  op in ion  of  t h e  

d i s t r i c t  c o u r t  may have made an e r roneous  pronouncement b u t  i t s  

conc lus ion  i s  sound. 
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