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The p a r t i e s  to  t h i s  a p p e a l  s h a l l  b e  r e f e r r e d  t o  i n  t h i s  B r i e f  a s  

Fol lows:  

Respondent H i  l  l sbo rough  County  A v i a t i o n  
A u t h o r i t y  

Respondent H i  l l  sbo rough  County  C i v i  l  
Serv  i ce  B o a r d  

P e t i t i o n e r  F l o r i d a  P u b l i c  Employees 
Re la t i ons  Commission 

P e t i t i o n e r  H i l l s b o r o u g h  County  Po l i ce  
Benevolent  Assoc ia t ion ,  I  nc .  

P e t i t i o n e r  H i  l l sbo rough  County  Governmenta l  
Employees Assoc ia t ion ,  I n c .  

P.B.A. a n d  G.E.A. w i l l  b e  r e f e r r e d  to  
co l  l e c t i v e l y  a s  t h e  

"Au thor  i t  y  I' 

"Board"  

"PERC" 

"P.B.A." 

"G.E.A." 

"Assoc i a t  ions"  

A l l  s t a t u t o r y  c i t a t i o n s  w i l l  b e  t o  t h e  1983 v e r s i o n  of  t he  F l o r i d a  

S ta tu tes  u n l e s s  o t h e r w i s e  noted.  



STATEMENT OF THE CASE 

T h i s  case a r i s e s  o u t  o f  two n e a r l y  i d e n t i c a l  u n f a i r  l a b o r  p r a c t i c e  

cha rges  f i l e d  w i t h  PERC b y  t h e  P.B.A. a n d  the  G.E.A. a g a i n s t  the  

A u t h o r i t y .  The c h a r g e s  a l l e g e d  t h a t  t he  A u t h o r i t y  h a d  commit ted a n  

u n f a i r  l a b o r  p r a c t i c e  b y  r e f u s i n g  to  implement c e r t a i n  p r o v i s i o n s  of the  

c o l l e c t i v e  b a r g a i n i n g  agreements reached w i t h  the  P.B.A. a n d  the  G.E.A. 

PERC determined t h a t  t he  A u t h o r i t y  h a d  committed u n f a i r  l a b o r  

p r a c t i c e s  i n  v i o l a t i o n  o f  Sect ion 447.501 ( 1  ) ( a )  a n d  ( c )  , F l o r i d a  S ta tu tes  

(1983) b y  r e f u s i n g  t o  implement c e r t a i n  p r o v i s i o n s  con ta ined  i n  the  1984 

r a t i f i e d  c o n t r a c t  agreements w i t h  t h e  P.B.A. a n d  the  G.E.A. conce rn ing  

t he  issues o f  h o l i d a y s ,  f u n e r a l  leave ,  s e n i o r i t y  a n d  l a y o f f s .  I n  r e a c h i n g  

i t s  de te rm ina t i on ,  PERC re1 i e d  p r i m a r i l y  o n  Sect ion 447.601, F l o r i d a  

S ta tu tes ;  i t s  o r d e r  i n  Hote l ,  Mote l ,  Res tau ran t  Employees a n d  Ba r tende rs  

Un ion ,  Loca l  737 v .  Escambia  County School Boa rd ,  7  FPER V12395 (1981) 

a n d  the  o p i n i o n  o f  t h e  F i r s t  D i s t r i c t  Cour t  of  Appeal  a f f i r m i n g  PERC i n  

Hote l ,  Mote l ,  Res tau ran t  Employees a n d  Ba r tende rs  Un ion ,  Loca l  737 v .  

Escambia  County School Board ,  426 So.2d 1017 ( F l a .  1st DCA 1983). 

The A u t h o r i t y  appea led  PERC's dec is ion .  The Second D i s t r i c t  Cour t  

of Appeal  r eve rsed  PERC's o r d e r  a n d  h e l d  t h a t  the A u t h o r i t y  d i d  not 

commit u n f a i r  l a b o r  p rac t i ces .  I n  r e a c h i n g  i t s  de te rm ina t i on ,  t h e  Cour t  

r e l i e d  p r i m a r i l y  on Sect ion 447.309(3),  F l o r i d a  S ta tu tes  a n d  i t s  o p i n i o n  

i n  P i n e l l a s  County Po l i ce  Benevolent  Assoc ia t ion  v .  H i l l s b o r o u g h  County 

A v i a t i o n  A u t h o r i t y ,  347 So.2d 801 ( F l a .  2nd  DCA 1977). 



I n  r e n d e r i n g  i t s  o p i n i o n ,  t h e  Second D i s t r i c t  C o u r t  o f  A p p e a l  

r e c o g n i z e d  t h e  a p p a r e n t  a n d  s u b s t a n t i a l  c o n f l i c t  be tween  t h e  P i n e l l a s  

a n d  E s c a m b i a  c o u r t  o p i n i o n s .  Because o f  t h e  s i g n i f i c a n c e  o f  t h e  i s s u e  

i n v o l v e d  a n d  t h e  l i k e l i h o o d  t h a t  t h e  i s s u e  w o u l d  a r i s e  a g a i n  i n  t h e  

f u t u r e ,  t h e  C o u r t  c e r t i f i e d  t o  t h e  F l o r i d a  Supreme C o u r t  t h e  f o l l o w i n g  

1 q u e s t i o n  t o  b e  o f  g r e a t  p u b l i c  i m p o r t a n c e :  

WHEN PROVISIONS OF A COLLECTIVE 
BARGA l  N l  NG AGREEMENT WH l  CH HAS BEEN 
ENTERED INTO BY A PUBLIC EMPLOYER 
CONFLICT WITH C l V l L  SERVICE RULES 
AND REGULAT l  ONS AND THE 
GOVERNMENTAL BODY HAV l  NG 
AMENDATORY POWER OVER THE C l V l L  
SERVICE RULES AND REGLILAT IONS 
REFUSES TO AMEND THOSE RULES AND 
REGULATIONS I N  SUCH A MANNER AS TO 
E L  l  M l  NATE THE CONFL I  CT, DOES SECT l  ON 
447.309(3) APPLY TO C l V l L  SERVICE 
RULES AND REGULATIONS AND THEREFORE 
GOVERN THE EFFECTIVENESS OF THE 
COLLECTIVE BARGAl N l  NG AGREEMENT? 

Based  u p o n  t h e  d e c i s i o n  o f  t h e  Second D i s t r i c t  C o u r t  o f  A p p e a l ,  t h e  

P.B.A. a n d  t h e  G.E.A. f i l e d  a  p e t i t i o n  t o  i n v o k e  t h e  d i s c r e t i o n a r y  

j u r i s d i c t i o n  o f  t h e  F l o r i d a  Supreme C o u r t .  On F e b r u a r y  19, 1986, t h i s  

C o u r t  a c c e p t e d  j u r i s d i c t i o n  o f  t h e  case.  



STATEMENT OF THE FACTS 

As set f o r t h  i n  PERCts f i n a l  order ,  the pa r t i es  s t ipu la ted  to the 

fac ts  i n  the u n f a i r  l abor  p rac t i ce  cases. Those fac ts  a re  as fo l lows:  

1 .  On March 13, 1975, P ine l las  County Pol ice Benevolent 

Associat ion, Inc.  (he re ina f te r  Pinel l as  County P.B.A.) f i l e d  a 

representat ion pe t i t i on  w i th  PERC (Case Number 8H-RC-756-2079) pu rsuan t  

to Section 447.009(2), F l o r i d a  Statutes, Chapter 74-100, Laws of F l o r i da  

(1974) and PERC Rules 8H-3.02-.04, F l a .  Admin. Code. The pe t i t i on  

sought to represent ce r t a i n  employees employed by  the Hi l l sborough 

County Av ia t ion  Author i ty .  On June 16, 1975, the pa r t i es  (P.B.A. and 

Au tho r i t y )  executed a consent elect ion agreement s t i p u l a t i n g  that  the 

appropr ia te  employee u n i t  f o r  coI Iect ive b a r g a i n i n g  purposes was one 

i nc l ud i ng  a l l  sergeants and patrolmen and exc lud ing  a l l  other sworn 

personnel.  The consent e lect ion agreement a lso s t ipu la ted  to the deta i  Is  

of conduct ing a secret ba l l o t  elect ion among the employees i n  the 

appropr ia te  u n i t  and  the agreement was subsequently approved by  the 

Chairman of PERC. 

Pursuant  to the consent elect ion agreement and i n  accordance w i th  

PERC 8H-3.28, F l a .  Admin. Code, a secret ba l l o t  e lect ion among e l i g i b l e  

employees employed i n  the appropr ia te  u n i t  was he ld  on July 15, 1975. 

The resu l t s  of t h i s  e lect ion,  which were ce r t i f i ed  on July 16, 1975 by  

the neu t ra l  p a r t y  conduct ing the elect ion, ind icated that  a ma jo r i t y  of 

the u n i t  employees cas t ing  va l  i d  ba l l o t s  had designated the Pine1 las  



County P.B.A. a s  t h e i r  e x c l u s i v e  agent  f o r  purposes  of c o l l e c t i v e  

b a r g a i n i n g .  On Ju l y  31, 1975, PERC c e r t i f i e d  t h e  P ine l  l a s  County P.B.A. 

a s  t h e  e x c l u s i v e  c o l l e c t i v e  b a r g a i n i n g  agent  f o r  a l l  se rgean ts  a n d  

pa t ro lmen  employed a s  sworn  personne l  b y  t he  A u t h o r i t y ,  whereupon the  

A u t h o r i t y  became sub jec t  to  a s t a t u t o r y  d u t y  to  b a r g a i n  c o l l e c t i v e l y  i n  

good f a i t h  w i t h  P.B.A. r e g a r d i n g  wages, hou rs ,  a n d  o t h e r  terms a n d  

c o n d i t i o n s  of employment of  t h e  employees i n  the  c e r t i f i e d  u n i t  p u r s u a n t  

t o  Sect ion 447.309( 1 ) ,  F l o r i d a  Statutes.  

2. On Augus t  7, 1978, the  P i n e l l a s  County P.B.A. d i sc la imed  

i n t e r e s t  i n  r e p r e s e n t i n g  t h e  above ment ioned c e r t i f i e d  u n i t .  

SimuI taneousl  y , b y  agreement of  the P a r t i e s ,  t he  H i  I I sbo rough  County 

P.B.A., I  n c . / ~ l o r i d a  P.B.A., p u r s u a n t  to  Sect ion 447.301 ( 1  ) , F l o r i d a  

S ta tu tes  (1977) a n d  F l a .  Admin.  Code R. 8H-2.05, p e t i t i o n e d  PERC f o r  

c e r t i f i c a t i o n .  On November 14, 1978, t he  Commission, p u r s u a n t  to  

447.207(b),  F l o r i d a  S ta tu tes  (19771, g r a n t e d  c e r t i f i c a t i o n .  

3. S ince 1975, t h e  P i n e l l a s  County P.B.A. o r  H i l l s b o r o u g h  County 

P.B.A. a n d  the  A u t h o r i t y  h a v e  been s i g n a t o r i e s  to  a ser ies  of  c o l l e c t i v e  

b a r g a i n i n g  agreements.  A copy of t he  most recent  c o l l e c t i v e  b a r g a i n i n g  

agreement i s  a t t ached  here to  a s  E x h i b i t  A. 

4. The A v i a t i o n  A u t h o r i t y  i s  a p u b l i c  agency c r e a t e d  b y  Chap te r  

23339, L a w s  of F l o r i d a  Acts  o f  1945, a Specia l  Act of  t he  L e g i s l a t u r e .  

The A u t h o r i t y  i s  f u n d e d  b y  i t s  own revenues.  I t  h a s  t he  a u t h o r i t y  to  

r a i s e  revenues,  en te r  i n t o  con t rac t s ,  a p p r o p r i a t e  f u n d s  a n d  gene ra l  l y  

a d m i n i s t e r  t h e  pub1 i c  a v i a t i o n  f a c ~  l i t i e s  i n  H i  l  l sbo rough  County ,  F l o r i d a .  
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The A u t h o r i t y  cons i s t s  o f  f i v e  members. One member i s  the  Mayo r  

of  the  C i t y  o f  Tampa. Another  member i s  a  member o f  t he  Boa rd  of 

County Commissioners o f  H i l  I sbo rough  County a n d  t h a t  member i s  selected 

b y  t he  County Commissioners themselves. The th ree  r e m a i n i n g  members 

a r e  a p p o i n t e d  b y  t h e  Governor .  I t  i s  not  a  s u b d i v i s i o n  o f  n o r  i s  i t  

r e s p o n s i b l e  to H i  l  I sborough County o r  t h e  H i  l I sborough County 

Commission. 

5. The H i l l s b o r o u g h  County C i v i l  Se rv i ce  Boa rd  was c rea ted  

subsequent  to  t he  C h a r t e r  of  t he  A u t h o r i t y  u n d e r  Specia l  L a w s  of F l o r i d a  

Chap te rs  69-1 121, 70-1003 a n d  71-675. The a u t h o r i t y  f o r  these spec ia l  

a c t s  i s  set f o r t h  i n  A r t i c l e  3, Sect ion 14 of t h e  F l o r i d a  Cons t i t u t i on .  

S a i d  spec ia l  a c t s  c rea ted  a n d  de f i ned  the  s t a t u t o r y  a u t h o r i t y  of  t he  

C i v i l  Se rv i ce  Board.  S p e c i f i c a l l y ,  t he  Board  was g i v e n  the  e x c l u s i v e  

power  t o  e s t a b l i s h  r u l e s  a n d  r e g u l a t i o n s  d e a l i n g  w i t h  r a t e s  o f  p a y ,  

h o u r s  of  wo rk ,  a n d  o t h e r  w o r k i n g  c o n d i t i o n s  f o r  employees i n  the  

" c l a s s i f i e d  serv ice . "  I t s  members a r e  appo in ted  b y  the  Governor  a n d  b y  

Spec ia l  Act ,  i t  was g i v e n  r u l e - m a k i n g  a u t h o r i t y  o v e r  A u t h o r i t y  

emp Ioyees. 

6. P u r s u a n t  t o  s a i d  a u t h o r i t y ,  t he  C i v i l  Se rv i ce  Board  h a s  

adopted  a  number  of  r u l e s  a n d  r e g u l a t i o n s  c o v e r i n g  terms a n d  c o n d i t i o n s  

o f  employment.  A  copy  o f  s a i d  r u l e s  a n d  r e g u l a t i o n s  i s  a t t ached  here to  

a s  E x h i b i t  B. 



7. The Hi l lsborough County Pol ice Benevolent Associat ion, I  nc . ,  

i s  a n  employee o rgan iza t i on  w i t h i n  the meaning of Section 447.203(11 ) ,  

F l o r i d a  Statutes, a n d  the  c e r t i f i e d  b a r g a i n i n g  agent  f o r  c e r t a i n  law 

enforcement personnel employed b y  the  H i l l sbo rough  County Av ia t i on  

Au tho r i t y  as  set f o r t h  i n  PERC Cer t i f i ca t i on  Number 433, as amended. 

8. The Hi l  Isborough County Av ia t i on  Au tho r i t y  i s  a pub1 ic  

employer w i t h i n  the meaning of Section 447.203(2), F l o r i d a  Statutes. 

9. I n  J u l y ,  1984, the P.B.A. a n d  the Au tho r i t y  entered i n t o  

col lect i v e  b a r g a i n i n g  negot iat ions.  

10. I n  August ,  1984, the P.B.A. a n d  the Au tho r i t y  completed 

col l ec t i ve  b a r g a i n i n g  negot ia t ions .  New benef i ts  secured f o r  b a r g a i n i n g  

u n i t  members th rough  the b a r g a i n i n g  process inc luded:  

a .  Bumping R igh ts  - A r t i c l e  XIV, Section 2 
(Sen ior i ty  a n d  L a y o f f )  

b .  3 Personal Ho l i days  Designated b y  Employee - 
A r t i c l e  X V ,  Section 2 (Ho l i days )  

c. Add i t i ona l  Hours of Funera l  Leave - 
A r t i c l e  X V ,  Section 9 (Funera l  Leave) 

d .  $50.00 I n c r e a s e c l o t h i n g  A l l o w a n c e -  
A r t i c l e  X V ,  Section 15 (IJniform Clean ing 
Al lowance) 

1 1 .  I n  l a t e  August ,  1984, the b a r g a i n i n g  u n i t  employees, 

represented by  the P.B.A. r a t i f i e d  the co l l ec t i ve  b a r g a i n i n g  agreement. 

12. On September 6, 1984, the Au tho r i t y  r a t i f i e d  the co l l ec t i ve  

b a r g a i n i n g  agreement reached w i t h  the P.B.A. 



13. On September 26, 1984, p u r s u a n t  to  F l a .  S ta t .  447.309(3),  t he  

A u t h o r i t y  p resen ted  to  t he  B o a r d  a reques t  t h a t  i t  amend i t s  r u l e s  a n d  

r e g u l a t i o n s  i n  o r d e r  to  e l  i m i n a t e  con f  l  i c t s  between those r u l e s  a n d  

r e g u l a t i o n s  a n d  t he  col  Iect  i v e  b a r g a i n i n g  agreement  r eached  w i t h  t he  

P.B.A. Those a r e a s  sought  t o  b e  amended were h o l i d a y s ,  f u n e r a l  leave ,  

s e n i o r i t y  a n d  l a y o f f s .  The p roposed amendments to  t h e  c i v i l  s e r v i c e  

r u l e s  were cons i s ten t  w i t h  t h e  c o n t r a c t u a l  p r o v i s i o n s  d e s c r i b e d  i n  

P a r a g r a p h  l G i a ) ,  ( b )  a n d  ( c ) .  

14. On September 26, 1984, t he  Boa rd  re fused  to  amend i t s  r u l e s  

a n d  r e g u l a t i o n s  i n  o r d e r  t o  el i m i n a t e  c o n f l i c t s  between those r u l e s  a n d  

r e g u l a t i o n s  a n d  t h e  c o l l e c t i v e  b a r g a i n i n g  agreement  r eached  between the 

P.B.A. a n d  t h e  A u t h o r i t y .  

15. On October  2, 1984, t he  A u t h o r i t y  n o t i f i e d  t he  P.B.A. t h a t  

based  upon  t he  a c t i o n  o f  t he  Boa rd ,  t h e  A u t h o r i t y  r e fused  a n d  wou ld  not  

implement  those c o n t r a c t u a l  p r o v i s i o n s  d e s c r i b e d  i n  P a r a g r a p h  1 0 ( a ) ,  ( b )  

a n d  ( c ) .  

16. The H i  l  l sbo rough  County  Governmenta l  Employees Assoc ia t ion ,  

I n c .  (G.E.A.) i s  a n  employee o r g a n i z a t i o n  w i t h i n  t he  mean ing  of  Sect ion 

447.203(11 ) ,  F l o r i d a  S ta tu tes .  I t  i s  the  c e r t i f i e d  b a r g a i n i n g  agen t  f o r  

c e r t a i n  non -c l e r i ca l  a n d  n o n - a d m i n i s t r a t i v e  personne l  employed b y  t he  

H i l l s b o r o u g h  County  A v i a t i o n  A u t h o r i t y  a s  set f o r t h  i n  PERC C e r t i f i c a t i o n  

Number 51 1 .  



17. I n  J u l y ,  1984, the G.E.A. and  the Au tho r i t y  entered in to  

co l l ec t i ve  b a r g a i n i n g  negot iat ions.  

18. I n  August,  1984, the G.E.A. and  the Author i ty  completed 

co l l ec t i ve  b a r g a i n i n g  negot iat ions.  New benef i ts  secured f o r  b a r g a i n i n g  

u n i t  members through the b a r g a i n i n g  process inc luded:  

a.  Bumping R igh ts  - A r t i c l e  XIV, Section 3 
(Sen ior i ty  and  L a y o f f )  

b .  3 Personal Ho l idays  Designated by  Employee - 
A r t i c l e  XV, Section 2 (Ho l idays )  

c. Add i t i ona l  Hours of Funera l  Leave - 
A r t i c l e  XV, Section 8 (Funera l  Leave) 

d .  C lo th ing Al lowance f o r  Tour Guides - 
A r t i c l e  XI I ,  Section 1 (Uni form Clean ing 
Al lowance) 

19. I n  l a t e  August,  1984, the b a r g a i n i n g  u n i t  employees, 

represented b y  the G.E.A. r a t i f i e d  the co l l ec t i ve  b a r g a i n i n g  agreement. 

20. On September 6, 1984, the Author i ty  r a t i f i e d  the co l l ec t i ve  

b a r g a i n i n g  agreement reached w i t h  the G.E .A. 

21. On September 26, 1984, pu rsuan t  to F l a .  Stat.  447.309(3), the 

Author i ty  presented to the Board a request to amend i t s  r u l e s  and  

regu la t ions  i n  o rde r  to el  im inate  conf l i c t s  between those r u l e s  and 

regu la t ions  and  the col Iect i v e  b a r g a i n i n g  agreement reached w i t h  the 

G.E.A. Those areas sought to be amended were ho ld iays ,  funera l  leave, 

sen io r i t y  and  lay-of fs .  The proposed amendments to the C i v i l  Service 

Rules were consistent w i th  the cont rac tua l  p rov is ions  descr ibed i n  

Paragraph  1 8 ( a ) ,  ( b )  and  ( c ) .  



22. On September 26, 1984, t he  Board  re fused  to  amend i t s  r u l e s  

a n d  r e g u l a t i o n s  i n  o r d e r  t o  el  i m i n a t e  conf  l i c t s  between those r u l e s  a n d  

r e g u l a t i o n s  a n d  the  co l  l e c t i v e  b a r g a i n i n g  agreement reached between the  

G.E.A. a n d  the  A u t h o r i t y .  

23. On October 2,  1984, the  A u t h o r i t y  n o t i f i e d  t he  G.E.A. t h a t  

based upon the  a c t i o n  of t h e  Boa rd ,  t he  A u t h o r i t y  re fused a n d  wou ld  not 

implement those c o n t r a c t u a l  p r o v i s i o n s  desc r i bed  i n  P a r g r a p h  1 8 ( a ) ,  ( b )  

a n d  ( c ) .  

24. On October 12, 1984, t he  P.B.A. a n d  the  G.E.A. f i l e d  U n f a i r  

L a b o r  P r a c t i c e  Charges  a g a i n s t  the A u t h o r i t y  . The subs tance  of s a i d  

cha rges  a r e  o u t l i n e d  i n  p a r a g r a p h s  seven t h r o u g h  twenty - th ree  above. 

25. On October 17, 1984, the Genera l  Counsel f i l e d  i t s  Not ice of 

Su f f i c i ency  i n  the cases a t  b a r .  

26. On October 30, 1984, the A u t h o r i t y  f i l e d  i t s  Answer a n d  

A f f i r m a t i v e  Defenses to  t he  cases a t  b a r .  

27. On November 1 ,  1984, the P.B.A. a n d  the  G.E.A. f i l e d  i t s  

Mot ion t o  Proceed i n  Accordance w i t h  Sect ion 120.57(2),  F l o r i d a  Statutes.  

28. On November 2,  1984, the Commission g r a n t e d  C h a r g i n g  

P a r t y ' s  Mot ion to  Proceed i n  Accordance w i t h  Sect ion 120.57(2),  F l o r i d a  

S ta tu tes  (1983) i n  t he  cases a t  b a r .  



RELEVANT STATUTORY PROV l  S l  ONS 

Section 447.309(3), F l o r i d a  Statutes: 

( 3 )  I f  any p rov is ion  of a co l lec t ive  
b a r g a i n i n g  agreement i s  i n  con f l i c t  
w i t h  any law,  ordinance,  r u l e  o r  
regu la t ion  over which the chief  
execut ive o f f i ce r  has no amendatory 
power, the chief  execut ive o f f i ce r  shal l  
submit to the appropr ia te  governmental 
body hav ing  amendatory power a 
proposed amendment to such law,  
ordinance,  r u l e  o r  regu la t ion.  Unless 
and u n t i l  such amendment i s  enacted o r  
adopted and becomes ef fect ive,  the 
con f l i c t i ng  p rov is ion  of the cot Iect ive 
b a r g a i n i n g  agreement shal I not become 
ef fect ive.  

Section 447.601, F l o r i d a  Statutes: 

447.601 Mer i t  o r  c i v i l  serv ice svstem: 
a p p l i c a b i l i t y  .-The prov is ions of t h i s  
p a r t  sha l l  not be construed to repea l ,  
amend, o r  modify the prov is ions of any 
law o r  ord inance es tab l i sh ing  a mer i t  
o r  c i v i l  serv ice system fo r  p u b l i c  
employees o r  the r u l es  and regu la t ions  
adopted pursuan t  thereto o r  to p r o h i b i t  
o r  h inder  the establ ishment of other 
such personnel systems unless the 
prov is ions of such mer i t  o r  c i v i l  
serv ice system laws o r  ordinances o r  
r u l es  and regu la t ions  adopted pursuan t  
thereto a re  i n  conf l ic t  w i t h  the 
prov is ions of t h i s  p a r t ,  i n  which event 
such laws,  ordinances,  o r  ru les  and 
regu la t ions sha l l  not a p p l y ,  except as 
p rov ided  i n  s. 447.301 ( 4 ) .  



ISSIJE C E R T I F I E D  BY  THE COURT 

WHEN PROVISIONS OF A C O L L E C T I V E  
BARGAIN ING AGREEMENT WHICH HAVE 
BEEN ENTERED INTO BY  A P U B L I C  
EMPLOYER CONFL l  CT  W I T H  C I V I L  
SERVICE RULES AND REGULATIONS AND 
THE GOVERNMENTAL BODY HAVING 
AMENDATORY POWER OVER THE C l V l L  
SERVICE RULES AND REGULAT l  ONS 
REFUSES TO AMEND THOSE RULES AND 
REGULATIONS I N  SUCH A MANNER AS TO 
E L I  M I  NATE THE C O N F L I C T ,  DOES SECTION 
447 .309(3 )  A P P L Y  TO C l V l L  SERVICE 
RULES AND REGULAT IONS AND THEREFORE 
GOVERN THE EFFECTIVENESS OF THE 
C O L L E C T I V E  BARGAl  N l  NG AGREEMENT? 



1 SUMMARY OF ARGUMENT 

The P.B.A. and the G.E.A. have a problem i n  t he i r  negotiat ions 

w i t h  the Author i ty .  They reach agreement w i t h  the Author i ty  on ly  to 

have substant ive terms of the col lect ive b a r g a i n i n g  agreements rejected 

by the Board and rendered inef fect ive.  Thus, col Iec t ive  ba rga in i ng  

negot iat ions a re  a nu1 l i t y .  

There are  two approaches to the problem. The procedure out l ined 

above f o r  reso lv ing conf l ic ts  between prov is ions of a col lec t ive  

ba rga in i ng  agreement and c i v i l  serv ice ru les  i s  that  of the Second 

D is t r i c t  Court of Appeal. Such an approach unconsi tu t iona l  l y  abr idges 

the fundamental r i g h t  to col lec t ive ly  barga in .  

PERC and the F i r s t  D is t r i c t  Court of Appeal have adopted a 

d i f ferent  approach to the con f l i c t  issue. That procedure honors the c i v i l  

serv ice ru les  when no con f l i c t  i s  present. I f  a con f l i c t  between the 

prov is ions of a col lect i ve  b a r g a i n i n g  agreement and c i v i  l  service ru les  

occurs respect ing "wages, hours and terms and condi t ions of 

employment ," the prov is ions of the agreement a re  honored. 

The approach of PERC and the F i r s t  D is t r i c t  Court of Appeal 

accomodates the r i g h t s  and interests of a l l  par t ies .  I t  should be 

approved by the Court which should hold that  Section 4 4 7 . 3 0 9 ( 3 ) ,  F lo r i da  

Statutes does not app ly  to con f l i c t s  between prov is ions of a ba rga in i ng  

agreement and c i v i  l serv ice ru les .  



ARGUMENT 

SECTION 447.309(3),  FLOR l  DA STATUTES 
DOES NOT APPLY TO C I V I L  SERVICE 
RULES AND REGULATIONS. INSTEAD, 
SECT ION 447.601 , FLOR IDA STATUTES, 
GOVERNS THE RELATIONSHIP BETWEEN A 
COLLECT l VE BARGAl N l  NG AGREEMENT AND 
CONFL 1 CT l NG C 1 V l L  SERV l  CE RULES AND 
REGULAT IONS. 

The P.B.A. a n d  t he  G.E.A. h a v e  a p r o b l e m  i n  t h e i r  c o l l e c t i v e  

b a r g a i n i n g  r e l a t i o n s h i p  w i t h  t he  A u t h o r i t y .  They b a r g a i n  w i t h  t he  

A u t h o r i t y ;  p r o p o s a l s  a r e  advanced ,  concess ions a r e  made a n d  employment 

b e n e f i t s  a r e  o b t a i n e d .  U l t i m a t e l y  , col  l e c t i v e  b a r g a i n i n g  agreements a r e  

reached  a n d  r a t i f i e d .  The  P.B.A., t he  G.E.A., t h e  A u t h o r i t y  a n d ,  most 

i m p o r t a n t l y ,  t he  employees rep resen ted  b y  t he  Assoc ia t ions  a r e  s a t i s f i e d .  

Nex t ,  t he  A u t h o r i t y  t akes  t he  r a t i f i e d  agreements t o  t he  Board .  The 

A u t h o r i t y  r eques t s  t h a t  t he  Boa rd  p e r m i t  i t  t o  implement  c e r t a i n  

p r o v i s i o n s  o f  t he  agreements w h i c h  a r e  i n  c o n f l i c t  w i t h  t he  c i v i l  s e r v i c e  

r u l e s  a n d  r e g u l a t i o n s .  The  Boa rd  r e j e c t s  t h i s  r eques t .  

Based on  t h e  B o a r d ' s  a c t i o n ,  t he  A u t h o r i t y  con tac t s  t he  P.B.A. a n d  

t he  G.E.A. I t  a d v i s e s  them t h a t  t he  c o l l e c t i v e  b a r g a i n i n g  agreements a r e  

i n  e f fec t  excep t  f o r  those p r o v i s i o n s  re j ec ted  b y  t he  Boa rd .  Fu r the rmore ,  

t h e  A u t h o r i t y  a d v i s e s  t he  P.B.A. a n d  G.E.A. t h a t  t h e  re j ec ted  p r o v i s i o n s  

a r e  no t  i n  e f fec t  a n d  w i l l  no t  b e  p l a c e d  i n t o  e f fec t .  The employment  

b e n e f i t s  g a i n e d  b y  t he  P.B.A. a n d  t he  G.E.A. h a v e  been los t .  



Tha t  i s  t he  p rob lem a n d  i t  i s  a  v e r y  r e a l  p rob lem.  I n  1984, 

t h ree -qua r te rs  of  the m a j o r  employment b e n e f i t s  ach ieved  b y  t he  P.B.A. 

a n d  the  G.E .A. t h r o u g h  co l  l e c t i v e  b a r g a i n i n g  nego t i a t i ons  a n d  con ta ined  

i n  1984-1985 b a r g a i n i n g  agreements were rende red  i n e f f e c t i v e  because the  

Boa rd  re fused  to  p e r m i t  t h e  A u t h o r i t y  to  implement them. Those 

p r o v i s i o n s  rende red  i n e f f e c t i v e  b y  t he  Boa rd  i nc l  uded such  fundamen ta l  

employment issues a s  l a y o f f  r i g h t s ,  h o l i d a y  l eave  a n d  f u n e r a l  leave.  I n  

r e a l  i t y  , t h e  B o a r d ' s  a c t i o n  nu1 l  i f  i ed  col  l e c t i v e  b a r g a i n i n g  nego t i a t i ons  

f o r  t h e  employees represented  b y  t h e  P.B.A. a n d  G.E.A. f o r  t he  

1 1  1984-1985 f i s c a l  year.- 

I t  must  b e  unders tood  t h a t  t he  scena r i o  j u s t  set f o r t h  f o r  r e s o l v i n g  

con f l  i c t s  between p r o v i s i o n s  o f  a  col  Iect  i v e  b a r g a i n i n g  agreement a n d  

c i v i l  s e r v i c e  r u l e s  i s  t h a t  of  t he  Second D i s t r i c t  Cour t  of  Appeal .  I t  i s  

based upon a s t r i c t  r e a d i n g  of Sect ion 447.309(3),  F l o r i d a  S ta tu tes ,  as  

i n t e r p r e t e d  b y  t h a t  Cour t  i n  the  case  o f  P i n e l l a s  County Po l i ce  

Benevolent  Assoc ia t ion  v .  H i l l s b o r o u g h  County A v i a t i o n  A u t h o r i t y ,  347 

So.2d 801 ( F l a .  2nd  DCA 1977). 

1 / - As e a r l y  a s  1982, a  spec ia l  mas ter  s i t t i n g  i n  r e v i e w  of 
n e g o t i a t i o n s  between t h e  A u t h o r i t y  a n d  the  P.B.A. no ted  i n  h i s  
dec i s i on  o n  impasse issues  t h a t  t he  H i  l  I sbo rough  County C i v i l  
Se rv i ce  Act "appea rs  t o  i n f r i n g e  upon  the  c o n s t i t u t i o n a l  l y  
g u a r a n t e d  r i g h t  of  c o l l e c t i v e  b a r g a i n i n g  between the  A u t h o r i t y ,  
a n d  t h e  Assoc ia t ion ,  a s  those r i g h t s  were e v a l u a t e d  i n  the  
Escambia Decis ion recen t l y  dec ided  b y  PERC." H i  l  I sborough County 
P.B.A. v .  H i l l s b o r o u g h  County A v i a t i o n  A u t h o r i t y ,  Case No. 
SM-82-82 a t  1 1 .  (Dec is ion  o f  t he  Specia l  Mas ter ,  May 14, 1982). 
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The P.B.A. a n d  G.E.A. wou ld  r e s p e c t f u l l y  asse r t  t h a t  the  c o n f l i c t  

r e s o l u t i o n  p rocedu re  o u t l i n e d  b y  the  Second D i s t r i c t  Cou r t  of  Appeal  i n  

P ine l  i a s  cons t i t u tes  a n  u n c o n s t i t u t i o n a l  ab r i dgemen t  of t he  f undamen ta l  

r i g h t  to  c o l l e c t i v e l y  b a r g a i n  i n  v i o l a t i o n  of A r t i c l e  I ,  Sect ion 6 of  t he  

F l o r i d a  Cons t i t u t i on  a n d  t h i s  C o u r t ' s  h o l d i n g  i n  the  case  of C i t y  of 

Ta l l ahassee  v .  P u b l i c  Employees Re la t i ons  Commission, 410 So.2d 487 

2  / ( F l a .  1981) .- F o r t u n a t e l y ,  t h e  c o n f l i c t  r e s o l u t i o n  p rocedu re  f a v o r e d  b y  

t h e  Second D i s t r i c t  Cour t  of  Appeal  i s  no t  sha red  b y  PERC ( t h e  S ta te  

agency c h a r g e d  w i t h  the  i n i t i a l  i n t e r p r e t a t i o n  a n d  a p p l  i c a t i o n  of 

Chap te r  447, P a r t  I  I ,  F l o r i d a  S ta tu tes)  n o r  the  F i r s t  D i s t r i c t  Cou r t  of  

Appea l .  - See, Hotel ,  Motel ,  Res tau ran t  Employees a n d  Ba r tende rs  Un ion ,  

Loca l  737 v .  Escambia County School Boa rd ,  7  FPER 'iT12395 a f f ' d .  426 

So.2d 1017 ( F l a .  1st DCA 1983). 

The p rocedu re  e s t a b l i s h e d  b y  PERC f o r  t he  r e s o l u t i o n  of c o n f l i c t s  

between p r o v i s i o n s  of a  co l  Iect  i v e  b a r g a i n i n g  agreement a n d  c i v i l  

s e r v i c e  r u l e s  i s  based o n  Sect ion 447.601, F l o r i d a  S ta tu tes .  I t  r ep resen ts  

a n  accomodat ion of t he  c o n s t i t u t i o n a l  r i g h t s  p r o v i d e d  i n  A r t i c l e  I ,  

Sect ion 6  ( c o l l e c t i v e  b a r g a i n i n g )  a n d  A r t i c l e  l  l  I ,  Sect ion 14 of t he  

2/ - The Second D i s t r i c t  Cour t  of Appeal  exp ress l y  re fused  to  p a s s  o n  
the  c o n s t i t u t i o n a l i t y  of Sect ion 447.309(3) i n  t he  P ine l  l a s  case. 
347 So.2d a t  803. 



F l o r i d a  C o n s t i t u t i o n  ( c i v i l  s e r v i c e  systems)  r a t h e r  t h a n  t he  se lec t ion  o f  

one r i g h t  to t he  e x c l u s i o n  o f  ano the r ,  more f undamen ta l  r i g h t ,  the  r i g h t  

t o  co l  l e c t i v e l y  b a r g a i n .  

Under  t he  PERC p rocedu re ,  t h e  c i v i l  s e r v i c e  system c o n t r o l s  

comple te ly  u n t i l  employees i n  a  b a r g a i n i n g  u n i t  e lec t  a  co l  I e c t i v e  

b a r g a i n i n g  r e p r e s e n t a t i v e .  Even  then ,  the  c i v i l  s e r v i c e  r u l e s  c o n t i n u e  to  

a p p l y  t o  b a r g a i n i n g  u n i t  employees so l o n g  a s  t h e  r u l e s  a n d  the  

n e g o t i a t e d  co l  lec t  i v e  b a r g a i n i n g  agreement  d o  no t  con f  I  i c t  on  m a t t e r s  

3/ I f  c o n c e r n i n g  "wages, h o u r s ,  a n d  terms a n d  c o n d i t i o n s  of employment .I1- 

a  con f  l  i c t  deve lops  between t he  n e g o t i a t e d  p r o v i s i o n s  of  a  b a r g a i n i n g  

agreement  a n d  the  c i v i l  s e r v i c e  r u l e s  o v e r  "wages,  h o u r s ,  a n d  terms 

a n d  c o n d i t i o n s  o f  employment" ,  t he  nego t i a ted  p r o v i s i o n s  o f  the  

agreement  w i l l  p r e v a i l .  7  FPER a t  871. 

T h i s  p r o c e d u r e  i s  based  o n  a  p l a i n  r e a d i n g  o f  Sect ion 447.601 

w h i c h  s p e c i f i c a l  I y  l i m i t s  the  a p p l i c a b i l i t y  o f  c i v i l  s e r v i c e  r u l e s  i n  

s i t u a t i o n s  where  they  c o n f l i c t  w i t h  r i g h t s  p r o v i d e d  f o r  u n d e r  Chap te r  

447, P a r t  I  I ,  F l o r i d a  S ta tu tes .  Sect ion 447.309(3) does no t  come i n t o  

p l a y  s i nce  PERC i n t e r p r e t s  i t  t o  a p p l y  to  l a w s  o r  r e g u l a t i o n s  o t h e r  t h a n  

l a w s  o r  r e g u l a t i o n s  r e l a t i n g  t o  a  c i v i l  s e r v i c e  system. 7  FPER a t  874. 

3 1  - Sect ion 447.309(1) F l o r i d a  S ta tu tes ,  r e q u i r e s  a  b a r g a i n i n g  
r e p r e s e n t a t i v e  a n d  a  p u b l i c  emp loyer  to  " b a r g a i n  c o l l e c t i v e l y  i n  
t he  d e t e r m i n a t i o n  of  t he  wages, hou rs ,  a n d  terms a n d  c o n d i t i o n s  of  
employment" o f  employees w i t h i n  t he  b a r g a i n i n g  u n i t .  



When the PERC con f l i c t  reso lu t ion procedure i s  app l ied  to the fac ts  

i n  th i s  case, the problem which confronted the P.B.A., the G.E.A. and 

the employees they represent i s  resolved. The prov is ions of the co l lec t ive  

b a r g a i n i n g  agreement cover ing layof fs ,  hol i days  and funera l  leave would 

app ly  to b a r g a i n i n g  u n i t  employees. Thus, the benef i ts  obtained through 

the co l lec t ive  ba rga in i ng  process a re  honored, as i s  the fundamental 

r i g h t  to co l lec t ive ly  ba rga in .  The interests of the P.B.A., the G.E.A., 

the Author i ty  and the employees represented by  the Associations a re  

sat is f ied .  

The Board 's  in teres ts  a re  also sat is f ied .  I t ' s  r u l es  and  regu la t ions 

cont inue to app ly  i n  a l l  respects to employees not represented by  a  

co l lec t ive  b a r g a i n i n g  representat ive.  Add i t i ona l l y ,  i t s  ru les  and 

regu la t ions  continue to app ly  to a l l  employees w i t h i n  the c i v i l  serv ice 

system except when a  p u b l i c  employer, the b a r g a i n i n g  representa t ive  

and b a r g a i n i n g  u n i t  employees agree, th rough a  r a t i f i e d  ba rga in i ng  

agreement, that  d i f fe ren t  prov is ions r e l a t i n g  to "wages, hours, and 

terms and condi t ions of employment" should app ly  . 

I n  summary, the con f l i c t  resolut ion procedure establ ished by  PERC 

accomodates a l l  p a r t i e s '  r i g h t s  and interests. I t s  construct ion of Section 

447 .309(3 )  and Section 447.601 removes any doubt that  a  b road ly  termed 

c i v i l  serv ice law w i l l  operate "as a  wholesale impediment to co l lec t ive  

barga in ing . "  7  FPER a t  874. I t s  construct ion also el iminates the "grave 

const i tu t iona l  doubts" expressed by the F i r s t  D i s t r i c t  Court of Appeal 



w h i c h  wou ld  r e s u l t  f r om the  s t r i c t  r e a d i n g  o f  Sect ion 447.309(3) f a v o r e d  

b y  the  Second D i s t r i c t  Cou r t  o f  Appea l .  Hote l ,  Mote l ,  Res tau ran t  

Employees a n d  B a r t e n d e r s  Un ion ,  Loca l  737 v .  Escambia  County  School 

Boa rd ,  426 So.2d 1017, 1019 ( F l a .  1st DCA 1983). 



The i n t e r p r e t a t i o n  of Section 447.309(3) and  Section 447.601 

expressed b y  PERC and  a f f i rmed  b y  the  F i r s t  D i s t r i c t  Court of Appeal i n  

the Escarnbia case i s  p roper  and  a  f a i r  accornodation of r i g h t s .  Th is  

Zourt should approve t h a t  i n t e r p r e t a t i o n  and  h o l d  tha t  Section 447.309(3) 

cloes not a p p l y  to c i v i l  serv ice  ru les .  Th is  Court should f u r t h e r  ho ld  

tha t  Section 447.601 governs the r e l a t i o n s h i p  between a  col Iec t ive  

3 a r g a i n i n g  agreement and c o n f l i c t i n g  c i v i  1 se rv ice  r u l e s  and 

regu la t ions .  

DATED t h i s  7 th  d a y  of A p r i l ,  1986. 

Respectful  l  y  subrni t ted,  

,- 1 

AL" JOHNSON 
f o r  Pet i t ioner  
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