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I N  THE SUPREME COURT OF FLORIDA 

J. C. FEAD, SR., 

A p p e l l a n t ,  

v. CASE NO. 68,341 

STATE OF FLORIDA, 

Appe l l ee .  

INITIAL BRIEF OF APPELLANT 

I PRELIMINARY STATEMENT 

A p p e l l a n t  was t h e  d e f e n d a n t  below, and w i l l  b e  re- 

f e r r e d  t o  a s  a p p e l l a n t ,  o r  J. C . ,  o r  by h i s  nickname 

Buddy i n  t h i s  b r i e f .  An e i g h t  volume r e c o r d  on a p p e a l ,  

i n c l u d i n g  t r a n s c r i p t s ,  i s  s e q u e n t i a l l y  numbered a t  t h e  

bot tom of  each  page ,  and w i l l  be  r e f e r r e d  t o  a s  "R" 

fo l lowed  by t h e  a p p r o p r i a t e  page number i n  p a r e n t h e s e s .  

A l l  e x h i b i t s  w i l l  b e  r e f e r r e d  t o  by t h e i r  e x h i b i t  number. 

A l l  p r o c e e d i n g s  below were b e f o r e  C i r c u i t  Judge  L. Ar thur  

Lawrence, Jr. 



I1 STATEMENT OF THE CASE 

By indictment filed November 19, 1984, appellant was 

charged with first degree murder, the crime having occurred 

on October 14, 1984 (R 1-2). Appellant entered a written 

plea of not guilty through court appointed counsel on 

January 14, 1985 (R 14). A psychiatrist was appointed to 

examine appellant and report to his counsel (R 34-42). 

Appellant's pretrial motion for supplemental discovery 

(R 87-88), motion to dismiss the indictment (R 89-90), and 

motion for individual voir dire were denied just prior to 

the trial (R 542-49) . 
The jury trial was held on November 13-15, 1985, and 

at the conclusion thereof appellant was found guilty as 

rn charged (R 477). On November 21, 1985, the jury recommended 

a life sentence (R 503). Appellant's motion for new trial 

(R 504-505) was denied by written order filed February 5, 

1986 (R 528). On November 25, 1985, appellant was 

adjudicated guilty and sentenced to death, the court over- 

riding the jury's life recommendation by finding two 

aggravating circumstances and only one mitigating circum- 

stance (R 506-10; 521-54). 

On February 14, 1986, a timely notice of appeal was 

filed (R 529). On April 24, 1986, the Public Defender of 

the Second Judicial Circuit was designated to represent 

appellant. 



I11 STATEMENT OF THE FACTS 

J u s t  p r i o r  t o  t r i a l ,  t h e  s h e r i f f  was c a u t i o n e d  n o t  t o  

c o n v e r s e  w i t h  t h e  p r o s p e c t i v e  j u r o r s ,  s i n c e  h e  would be  a  

w i t n e s s  a t  t h e  t r i a l  ( R  541-42).  A p p e l l a n t  a l s o  p r e s e n t e d  

h i s  motion t o  d i s m i s s  ( R  89)  which was o r a l l y  d e n i e d  ( R  542- 

4 3 ) .  A p p e l l a n t  a l s o  p r e s e n t e d  h i s  motion f o r  i n d i v i d u a l  

v o i r  d i r e  ( R  9 1 ) .  The c o u r t  a g r e e d  t o  a l l o w  i n d i v i d u a l  

v o i r  d i r e  i f  g e n e r a l  i n q u i r y  d i s c l o s e d  t h e  need f o r  it 

( R  543-47).  A p p e l l a n t  a l s o  p r e s e n t e d  h i s  motion f o r  

supp lementa l  d i s c o v e r y  ( R  87-88) which was o r a l l y  d e n i e d  

( R  547-49).  

The j u r y  was s e l e c t e d  and sworn ( R  549-861). Opening 

s t a t e m e n t s  were g i v e n  ( R  866-80).  The s t a t e ' s  f i r s t  w i t n e s s ,  

I n v e s t i g a t o r  O l i v e r  J. Lake, i d e n t i f i e d  drawings  he  had 

made of  t h e  P i n e  Lake Apar tments ,  l o c a t e d  i n  G r e e n v i l l e ,  

e i g h t  months a f t e r  t h e  c r ime  ( R  880-89).  The t r i a l  was 

r e c e s s e d  u n t i l  t h e  n e x t  day ( R  8 8 9 ) .  

Reg ina ld  Jerome "Greg" Hawkins v e r i f i e d  t h a t  t h e  

drawing of  t h e  a p a r t m e n t  complex was a c c u r a t e ,  and t h a t  

drawing was e n t e r e d  i n t o  ev idence  w i t h o u t  o b j e c t i o n  a s  

s t a t e  e x h i b i t  #l. The same o c c u r r e d  a s  t o  s t a t e  e x h i b i t  

#2,  t h e  d iagram of t h e  apar tment .  An o v e r l a y  of  t h e  

ar rangement  of  f u r n i t u r e  i n  t h e  a p a r t m e n t  was e n t e r e d  

i n t o  e v i z e n c e  a s  s t a t e  e x h i b i t  #3 ,  o v e r  o b j e c t i o n  t h a t  it 

was n o t  a c c u r a t e  ( R  895-99).  



Hawkins t e s t i f i e d  t h a t  h e  was t h e  b ro the r - in - l aw of 

t h e  v i c t i m ,  L i s a  Poole .  On t h e  S a t u r d a y  morning b e f o r e  

t h e  s h o o t i n g ,  Hawkins' w i f e  Joanna went f i s h i n g  w i t h  

a p p e l l a n t .  They r e t u r n e d  l a t e r ,  a t  a b o u t  5:30 o r  6:00 

p.m., and a p p e l l a n t  asked where L i s a  was. Hawkins went 

w i t h  a p p e l l a n t  t o  look f o r  L i s a .  They went t o  John 

Henry ' s  P l a c e  and each  had a  b e e r .  They r e t u r n e d  home 

and l e f t  a  second t i m e  t o  d r i v e  around and look  f o r  L i s a .  

Hawkins saw a p p e l l a n t  p u t  a  gun on t h e  dashboard  of  t h e  

t r u c k .  A p p e l l a n t  s a i d  h e  would k i l l  t h e  g i r l  because  h e  

had t o l d  h e r  t o  s t a y  home. Hawkins t h e n  s p l i t  up w i t h  

a p p e l l a n t ,  and went t o  John Henry ' s  a g a i n ,  where he 

f i n a l l y  l o c a t e d  L i s a  and t o l d  h e r  what a p p e l l a n t  had s a i d  

( R  900-906). 

A t  a b o u t  7:15 p.m., a p p e l l a n t  and L i s a  came t o  

Hawkins' a p a r t m e n t  and p icked  up Joanna,  f o r  a  n i g h t  o u t .  

The t h r e e  r e t u r n e d  t o  a p a r t m e n t  6  a t  a b o u t  1:00 a.m. 

w h i l e  Hawkins was i n  a p a r t m e n t  10  watching a  movie. 

Nothing appeared  t o  b e  wrong between a p p e l l a n t  and L i s a .  

F i v e  minu tes  l a t e r  Joanna came i n t o  apar tment  10 and s a i d  

a p p e l l a n t  and L i s a  w e r e  t e a r i n g  up a p a r t m e n t  6. Hawkins 

t o l d  t h e  two t o  f i g h t  e l sewhere .  Hawkins r e t u r n e d  t o  t h e  

movie i n  apa r tment  10 ,  b u t  t h e n  went back t o  h i s  a p a r t m e n t ,  

where L i s a  was t r y i n g  t o  l e a v e  ( R  906-15). 

A p p e l l a n t  p u l l e d  t h e  p i s t o l  from h i s  b o o t .  L i s a  

jumped behind Hawkins. A p p e l l a n t  f i r e d  one s h o t  a t  Hawkins' 

f e e t .  L i s a  jumped a g a i n  and a p p e l l a n t  s h o t  h e r  i n  t h e  neck 



o r  s h o u l d e r .  She f e l l ,  and a p p e l l a n t  t h e n  s t r a d d l e d  h e r  and 

s h o t  h e r  t w i c e  i n  t h e  head.  A p p e l l a n t  l e f t  i n  h i s  t r u c k  

( R  915-24).  I n  Hawkins' o p i n i o n ,  a p p e l l a n t  w a s  n o t  drunk 

t h a t  n i g h t ,  and L i s a  had had n o t h i n g  a t  a l l  t o  d r i n k  ( R  925- 

2 7 ) .  A p p e l l a n t ,  age  45, was j e a l o u s  of  L i s a ,  a g e  23 ( R  957- 

5 8 ) .  

Joanna Poo le  Hawkins, L i s a ' s  sister and G r e g ' s  w i f e ,  

t e s t i f i e d  t h a t  s h e  went f i s h i n g  w i t h  a p p e l l a n t  a t  1 1 : O O  a . m .  

t h a t  day.  They r e t u r n e d  a t  2:00 p.m. and a s  t h e y  w e r e  

c l e a n i n g  t h e  c a t f i s h ,  a p p e l l a n t  l e f t  t o  f i n d  L i s a .  L a t e r  

t h a t  even ing ,  Joanna went w i t h  a p p e l l a n t  and h e r  t w o  

sisters t o  M o n t i c e l l o ,  where t h e y  v i s i t e d  a  b a r  and bought  

a b o t t l e  o f  whiskey,  which a p p e l l a n t  and L i s a  d rank .  The 

f o u r  t h e n  went t o  a  b a r  i n  Wascissa ,  where L i s a  danced 

w i t h  t h r e e  or  f o u r  o t h e r  men. They r e t u r n e d  t o  J o a n n a ' s  

apa r tment .  L i s a  r e f u s e d  t o  l e a v e  w i t h  a p p e l l a n t .  Joanna 

w i t n e s s e d  t h e  argument and t h e  s h o o t i n g .  I n  h e r  o p i n i o n ,  

Buddy was n o t  drunk ( R  961-80). 

A p p e l l a n t  was j e a l o u s  of  L i s a ,  who l i k e d  t o  go o u t  

and p a r t y ;  a p p e l l a n t  p r e f e r r e d  t o  s t a y  home ( R  995-96).  

A p p e l l a n t  and Joanna took  a  s i x  pack o f  16 ounce b e e r  on 

t h e  f i s h i n g  t r i p ,  and each had a n o t h e r  t a l l  can  on t h e  way 

home ( R  981-84).  When t h e y  went o u t  d r i n k i n g  t h a t  n i g h t ,  

a p p e l l a n t  had t h e  whiskey and a n o t h e r  16 ounce can  of b e e r  

( R  997-1000).  

L e s l i e  "Chuckie" P o o l e ,  L i s a ' s  b r o t h e r ,  t e s t i f i e d  

t h a t  when h e  a r r i v e d  a t  G r e g ' s  a p a r t m e n t ,  a p p e l l a n t  and 



L i s a  w e r e  h a v i n g  a n  argument.  Joanna l e f t  t o  c a l l  t h e  

p o l i c e .  Chuckie went t o  a  phone booth  t o  c a l l  t h e  p o l i c e  

a s  w e l l .  A s  he  l e f t  t h e  boo th ,  h e  h e a r d  a  s h o t ,  and t h e n  

a n o t h e r .  H e  t h e n  saw a p p e l l a n t  s h o o t  L i s a  w h i l e  s h e  was 

l y i n g  on t h e  f l o o r  ( R  1012-24).  A p p e l l a n t  was j e a l o u s  

of  L i s a  ( R  1 0 2 6 ) .  

G r e e n v i l l e  P o l i c e  O f f i c e r  Odel "Rabbi t"  L i v i n g s t o n  

t e s t i f i e d  t h a t  h e  responded t o  t h e  a p a r t m e n t  a t  2:30 a.m. 

and saw Buddy d r i v i n g  away. H e  fo l lowed  a p p e l l a n t  t o  

a p p e l l a n t ' s  house .  A p p e l l a n t  took  h i s  b o o t s  o f f  and s a i d  

h e  would be  r e a d y  t o  qo  w i t h  t h e  o f f i c e r  a f t e r  h e  gave  

h i s  sister some p a p e r s .  A p p e l l a n t  became u p s e t  when Odel 

s a i d  it was t i m e  t o  qo ,  b u t  a p p e l l a n t  was p e r m i t t e d  t o  

u r i n a t e  i n t o  a  p o t  i n  h i s  room and t h e n  r o d e  w i t h  Deputy 

G l e e  t o  t h e  j a i l  i n  t h e  f r o n t  s e a t  of  t h e  p a t r o l  c a r .  

Odel s e a r c h e d  f o r  t h e  gun b u t  c o u l d  n o t  f i n d  it ( R  1036- 

4 6 ) .  Odel c o u l d  t e l l  t h a t  a p p e l l a n t  had been d r i n k i n g  

( R  1 0 4 8 ) .  

Deputy S h e r i f f  Wesley Ross t e s t i f i e d  t h a t  he  

responded t o  t h e  apar tment  and saw t h e  v i c t i m ,  who was n o t  

b r e a t h i n g .  L a t e r ,  h e  a s s i s t e d  t h e  s h e r i f f  i n  r e c o v e r i n q  

t h e  gun a t  a p p e l l a n t ' s  house ,  which a p p e l l a n t  v o l u n t a r i l y  

gave  them ( R  1 0 5 6 ) .  H e  a l s o  t r a n s p o r t e d  e v i d e n c e  t o  t h e  

c r ime  l a b  ( R  1050-55).  

Deputy S h e r i f f  H .  Q. Melgaard t e s t i f i e d  t h a t  h e  

photographed t h e  s c e n e ,  which p h o t o s  w e r e  e n t e r e d  i n t o  

e v i d e n c e  w i t h o u t  o b j e c t i o n  a s  s t a t e  e x h i b i t  # lo-13,  



i n c l u s i v e  ( R  1062-65).  J a i l e r  L e s t e r  Wether ington booked 

a p p e l l a n t  i n t o  t h e  j a i l  a t  5:00 a.m. and found e i g h t  .22 

r i f l e  c a r t r i d g e s  i n  a p p e l l a n t ' s  p o c k e t  ( R  1062-70).  

S h e r i f f  J o e  Peavy t e s t i f i e d  t h a t  h e  a r r i v e d  a t  t h e  

s c e n e  a t  2:30. H e  t h e n  went t o  t h e  coun ty  j a i l  ( R  1071-73).  

During a  p r o f f e r ,  he  t e s t i f i e d  t h a t  h e  a d v i s e d  a p p e l l a n t  

of  h i s  c o n s t i t u t i o n a l  r i g h t s  a t  4:00 a.m. Both he  and 

a p p e l l a n t  s i g n e d  t h e  r i g h t s  wa ive r  form. A p p e l l a n t  

s t a t e d  t h a t  h e  and t h e  g i r l  were s c u f f l i n g  and p l a y i n g  

w i t h  t h e  gun, and it had d i s c h a r g e d  a c c i d e n t a l l y .  

A p p e l l a n t  a l s o  s a i d  h e  had thrown t h e  gun i n t o  t h e  

bushes  i n  f r o n t  of t h e  apar tment .  H e  a l s o  i n t e r v i e w e d  

a p p e l l a n t  a g a i n  l a t e r  t h a t  morning. A p p e l l a n t  t h e n  s a i d  

h e  had l i e d  a b o u t  t h e  gun, and took Peavy t o  h i s  house  

t o  r e c o v e r  it ( R  1071-79).  

On c ross -examina t ion  d u r i n g  t h e  p r o f f e r ,  t h e  

s h e r i f f  t e s t i f i e d  t h a t  a p p e l l a n t  was n o t  h e a v i l y  

i n t o x i c a t e d  a t  t h e  t i m e  of h i s  a r r e s t .  However, h e  a l s o  

a d m i t t e d  t h a t  h e  had t e s t i f i e d  a t  a  p a r o l e  r e v o c a t i o n  

h e a r i n g  on November 5 ,  1984,  t h a t  a p p e l l a n t  was " h e a v i l y  

i n t o x i c a t e d "  ( R  1 0 8 0 ) .  

A p p e l l a n t ' s  c o u n s e l  a rgued  t h a t  t h e  s t a t e  was 

g u i l t y  of a  d i s c o v e r y  v i o l a t i o n ,  s i n c e  t h e  r e s p o n s e  t o  

d i s c o v e r y  had s t a t e d  t h a t  a p p e l l a n t  t o l d  Peavy t h a t  

"de fendan t  and v i c t i m  w e r e  a r g u i n g ;  d e f e n d a n t  p u l l e d  h i s  

gun; dropped it t o  t h e  f l o o r ;  it went  o f f  and t h e  b u l l e t  



hit victim" (R 9) and that Peavy's deposition had stated 

that appellant said "He dropped the pistol and it went 

off, and it was just an accident, but he didn't mean to 

do it, and it was just an accident" (R 173), but that 

Peavy's trial testimony was that appellant and the girl 

were playing with the gun. The court found no discovery 

violation (R 1082-84) . 
Appellant's counsel also argued that the statement 

was not an exception to the hearsay rule for an admission 

against penal interests, since it was only a self-serving 

declaration. The court found the statement was an 

admission and therefore admissible (R 1085-86). 

Before the jury, Sheriff Peavy identified the rights 

waiver form, and it was entered into evidence as state 

exhibit #14 without objection. Over counsel's renewed 

objection, Sheriff Peavy testified that appellant stated 

the gun accidentally went off and the victim was killed. 

Appellant said he threw the gun into the bushes. The 

second rights waiver form was also entered into evidence 

as state exhibit #15 and 16, without objection. Peavy 

testified that appellant told him the gun was at his home. 

The sheriff and Deputy Ross accompanied appellant to the 

house, where appellant retrieved the gun from the back 

porch. The pistol contained four spent cartridqes and 

two unfired rounds. The sheriff identified these items, 

as well as other pieces of evidence (R 1058-1100). 



I n  t h e  s h e r i f f ' s  o p i n i o n ,  a p p e l l a n t  d i d  n o t  a p p e a r  

t o  b e  drunk,  b u t  d i d  s m e l l  o f  a l c o h o l .  When t h e  s h e r i f f  

v o l u n t e e r e d  t h a t  a p p e l l a n t  " d i d n ' t  t e l l  m e  t h e  t r u t h " ,  

a p p e l l a n t ' s  c o u n s e l  o b j e c t e d  and asked  t h a t  t h e  comment 

b e  s t r i c k e n  and t h a t  t h e  j u r y  b e  i n s t r u c t e d  t o  d i s r e g a r d  

it. The c o u r t  d i d  s o  ( R  1100-1102). 

Upon c ross -examina t ion ,  t h e  s h e r i f f  r e l u c t a n t l y  

a d m i t t e d  t h a t  h e  had t e s t i f i e d  on t h e  p r i o r  o c c a s i o n  t h a t  

a p p e l l a n t  was " h e a v i l y  i n t o x i c a t e d "  ( R  1103-05).  

Chief  Deputy James 0.  Bunt ing  k e p t  c u s t o d y  o f  t h e  

p i s t o l  and t h e  b u l l e t s .  When t h e  p r o s e c u t o r  o f f e r e d  

them i n t o  ev idence ,  a p p e l l a n t ' s  c o u n s e l  a rgued  t h a t  

t h e y  were i r r e l e v a n t .  The c o u r t  a g r e e d  ( R  1105-1108).  

During a  r e c e s s ,  a p p e l l a n t ' s  c o u n s e l  moved f o r  a  

m i s t r i a l  because  t h e  s h e r i f f  had t e s t i f i e d  t h a t  a p p e l l a n t  

was l y i n g ,  and because  t h e  i n s t r u c t i o n  f o r  t h e  j u r y  t o  

d i s r e g a r d  t h e  t e s t i m o n y  was i n s u f f i c i e n t  t o  remove t h e  

damage. The c o u r t  d e n i e d  t h e  motion ( R  1109-10).  

I t  was s t i p u l a t e d  t h a t  s t a t e  e x h i b i t  #17 was a  photo  

of t h e  v i c t i m ,  and it was e n t e r e d  i n t o  e v i d e n c e  w i t h o u t  

o b j e c t i o n  ( R  1110-11).  Medical  Examiner Dwondia F l o r a  

was q u a l i f i e d  a s  a n  e x p e r t  w i t h o u t  o b j e c t i o n .  H e  

i d e n t i f i e d  a u t o p s y  pho tographs  of  t h e  v i c t i m ,  which w e r e  

e n t e r e d  i n t o  e v i d e n c e  w i t h o u t  o b j e c t i o n  a s  s t a t e  e x h i b i t  

#18-22, i n c l u s i v e  ( R  1111-16).  H e  removed t h e  t h r e e  

b u l l e t s  from t h e  body and t h e y  w e r e  a l s o  e n t e r e d  i n t o  

e v i d e n c e  w i t h o u t  o b j e c t i o n  a s  s t a t e  e x h i b i t  #7-9, i n c l u s i v e .  



H e  d e s c r i b e d  a  gunsho t  wound t o  t h e  back of  t h e  l e f t  s i d e  

o f  t h e  head,  i n t o  t h e  b r a i n ,  from which h e  recovered  a  

b u l l e t .  H e  a l s o  d e s c r i b e d  a  second gunsho t  wound t o  t h e  

r i g h t  s i d e  of  t h e  neck,  which a l s o  c o n t a i n e d  powder burns .  

Tha t  b u l l e t  h i t  a v e r t e b r a e ,  s p l i t  i n  two, and e x i t e d  t h e  

neck.  H e  a l s o  d e s c r i b e d  a  t h i r d  gunsho t  wound t o  t h e  

back and a  f o u r t h  n o n - f a t a l  wound t o  t h e  s h o u l d e r  j o i n t .  

The c a u s e  of  d e a t h  was from any of  t h e  t h r e e  wounds t o  

t h e  head ,  neck ,  o r  back ( R  1116-22).  The v i c t i m  had a  

blood a l c o h o l  c o n t e n t  of  .27, which showed t h a t  s h e  was 

i n t o x i c a t e d  ( R  1123-27) . 
FDLE F i r e a r m s  Examiner David L. Wi l l i ams  was q u a l i f i e d  

a s  an  e x p e r t  w i t h o u t  o b j e c t i o n .  H e  de termined t h a t  t h e  gun 

was a  s i n g l e  a c t i o n  r e v o l v e r  w i t h  a  h a i r  t r i g g e r .  H e  

de te rmined  t h a t  i f  t h e  hammer i s  cocked,  o r  i s  r e s t i n g  on 

t h e  f i r i n g  p i n ,  t h e  gun would f i r e  i f  h i t  w i t h  a n o t h e r  

o b j e c t ,  w i t h o u t  p u l l i n g  t h e  t r i g g e r .  H e  a l s o  de te rmined  

t h a t  t h e  f o u r  c a r t r i d q e s  recovered  from t h e  gun w e r e  f i r e d  

by it. H e  c o u l d  n o t  d e t e r m i n e  whether  t h e  t h r e e  b u l l e t s  

r ecovered  from t h e  a u t o p s y  w e r e  f i r e d  from t h e  gun,  o n l y  

t h a t  t h e y  w e r e  . 2 2  c a l i b e r  Remington P e t e r s  ( R  1128-39).  

When t h e  gun, c a r t r i d g e s ,  and b u l l e t s  w e r e  o f f e r e d  i n t o  

e v i d e n c e ,  a p p e l l a n t ' s  c o u n s e l  o b j e c t e d  because  t h e y  w e r e  

n o t  s u f f i c i e n t l y  connec ted ,  b u t  t h e  c o u r t  o v e r r u l e d  t h e  

o b j e c t i o n  and t h e  i t e m s  w e r e  e n t e r e d  i n t o  ev idence  a s  

s t a t e  e x h i b i t  #4-9, i n c l u s i v e  ( R  1140-41).  



The state proffered the testimony of Cora Howard. 

She testified that she never married appellant, but had 

eight children by him. On May 19, 1973, she saw 

appellant shoot and kill Mamie Hurd. The court ruled 

the testimony to be irrelevant and inadmissible. The 

state rested ( R  1142-58). 

Appellant rested and the jury was excused for the 

day. Appellant renewed his motion for mistrial regarding 

the testimony of the sheriff that appellant had lied. 

The motion was again denied. Appellant moved for a judq- 

ment of acquittal because the state had failed to prove 

the homicide was premeditated. The court denied the 

motion ( R  1158-60). 

During a charge conference, it was agreed that the 

jury would be instructed on voluntary intoxication ( R  486) 

as a defense to first degree premeditated murder ( R  1163-68). 

Appellant requested that the jury be instructed on the 

penalties for second degree murder and manslaughter, since 

it knew the penalty for first degree murder ( R  1170-71). 

Appellant's counsel waived an instruction on third degree 

murder as a lesser offense ( R  1172). 

On November 15, 1985, final arguments were presented 

to the jury, during which appellant argued that appellant 

had no specific intent to commit first degree murder, due 

to his voluntary intoxication (R 1179-1237). The jury 

was instructed without further objection ( R  1237-52). 

* After 50 minutes of deliberation, the jury returned its 



verdict of guilty of first degree murder, and was released 

until the penalty phase (R 1252-57). 

On November 21, 1985, the penalty phase was conducted. 

The state's only witness, Cora Howard, the mother of 

appellant's eight children, testified, over a relevancy 

objection, that she saw appellant shoot and kill Mamie Hurd 

on May 19, 1973 (R 1269-71). The prior judgment and 

sentence for second degree murder (R 512-13) was stipulated 

into evidence (R 502) and the stipulation was read to the 

jury, which included the fact that appellant was on parole 

(R 1272-74) . 
Appellant presented numerous witnesses in mitigation. 

Dr. Umesh Mhatre, a psychiatrist, was qualified as an 

expert. He examined appellant on May 30, 1985, after having 

reviewed the deposition of the witnesses. Dr. Mhatre 

concluded that appellant would have had a blood alcohol 

of .25 at the time of the shooting. This heavy level of 

intoxication would have severely affected appellant's ability 

to think and perform other functions. Appellant also would 

have been under extreme mental duress and extreme mental 

and emotional disturbance at the time of the crime due to 

his heavy intoxication (R 1274-79). 

Dr. Mhatre further testified that a person's motor 

coordination begins to be affected at the .10 blood alcohol 

level. At the .20 level, the sensory coordination becomes 

affected. At the .30 level, people have a blackout spell and 



c a n n o t  remember what happened. Between .20 and .30, t h e  pe r son  

a l o s e s  t h e  a b i l i t y  t o  t h i n k  r a t i o n a l l y  and t o  u n d e r s t a n d  h i s  

b e h a v i o r .  The pe r son  a l s o  l o s e s  t h e  a b i l i t y  t o  c o n t r o l  h i s  

impulses .  A t  t h i s  l e v e l ,  t h e  pe r son  may be  u n a b l e  t o  

c o n t r o l  h i m s e l f  a t  a l l  ( R  1280-82).  

D r .  Mhatre f u r t h e r  t e s t i f i e d  t h a t  a p p e l l a n t ' s  a b i l i t y  

t o  t h i n k  r a t i o n a l l y  would have  been a f f e c t e d  t o  a  g r e a t  

e x t e n t .  H e  d i d  n o t  u n d e r s t a n d  t h e  consequences  of  h i s  

b e h a v i o r .  H i s  a c t i o n s  were a  r e s u l t  of  a n g e r  and impulse .  

Any p r e - e x i s t i n g  f e e l i n g s  o f  a n g e r  and j e a l o u s y  would b e  

m a g n i f i e d  by t h e  a l c o h o l .  A p p e l l a n t  had a  g r e a t l y  d imin i shed  

c a p a c i t y  t o  a p p r e c i a t e  h i s  a c t s  and t o  c o n t r o l  h i s  impulses  

( R  1282-84).  

D r .  Mhatre f u r t h e r  t e s t i f i e d  t h a t  a p p e l l a n t  e x p r e s s e d  

• remorse  o v e r  L i s a ' s  d e a t h ,  and c r i e d  i n  t h e  d o c t o r ' s  o f f i c e  

when t h e y  t a l k e d  a b o u t  h e r .  A p p e l l a n t  had p l a c e d  h i s  a n g e r  

o v e r  h e r  danc ing  w i t h  o t h e r  men o u t  o f  p r o p o r t i o n ,  i n t o  a  

major  i s s u e ,  due  t o  t h e  heavy i n t o x i c a t i o n  ( R  1 2 9 7 ) .  I n  

D r .  M h a t r e ' s  o p i n i o n ,  a p p e l l a n t  d i d  n o t  p l a n  t o  k i l l  h e r .  

H i s  t h r e a t s  t o  h e r  d u r i n g  t h e  day w e r e  a  way of  e x p r e s s i n g  

h i s  a n g e r  ( R  1 2 9 8 ) .  

Mamie Lee Fead,  a g e  50, Buddy's s ister,  t e s t i f i e d  

t h a t  t h e y  grew up i n  G r e e n v i l l e  i n  a  f a m i l y  of 1 3  c h i l d r e n .  

They w e r e  a  poor f a m i l y  and t h e  c h i l d r e n  had t o  work 

i n s t e a d  of go t o  s c h o o l .  T h e i r  p a r e n t s  w e r e  s h a r e c r o p p e r s .  

Buddy went t o  s c h o o l ,  b u t  had t o  d r o p  o u t  t o  work a s  e a r l y  



a s  t h e  t h i r d  g r a d e .  He s t a r t e d  working a t  t h e  f e e d  m i l l ,  

which was t h e  o n l y  job  h e  e v e r  had.  Buddy was a  h a r d  

working man who s u p p o r t e d  h i s  c h i l d r e n .  Buddy and L i s a  

w e r e  l i v i n g  w i t h  Mamie i n  t h e i r  own room. When t h e y  w e r e  

a t  home, Buddy and L i s a  a lways  g o t  a l o n q  w e l l .  Buddy 

c a r e d  v e r y  much f o r  L i s a .  Buddy would cook food and t a k e  

it t o  L i s a .  He would a l s o  t a k e  h e r  b a t h i n g  w a t e r  t o  t h e  

room. Buddy was a  q u i e t ,  e a s y  goinq pe r son  ( R  1300-1307).  

Leroy Handley, owner of  t h e  G r e e n v i l l e  Dry C l e a n e r s ,  

t e s t i f i e d  t h a t  h e  had known a p p e l l a n t  a l l  of  h i s  l i f e .  

Handley would s e e  J. C.  a l m o s t  e v e r y  day,  and v e r y  o f t e n  

took  J.  C. t o  work a t  t h e  f e e d  m i l l .  J. C. a l s o  b r o u g h t  

h i s  c l o t h e s  and h i s  k i d s '  c l o t h e s  t o  t h e  l a u n d r y  e v e r y  

F r i d a y .  J .  C.  was a lways  q u i e t  and e a s y  go ing ;  Handley 

had n e v e r  s e e n  a p p e l l a n t  drunk.  A l l  o f  t h e  businessmen 

and r e s i d e n t s  of  t h e  town l i k e d  J. C.  ( R  1307-12).  

Wal lace  B a i l e y ,  a n  employee of  t h e  G r e e n v i l l e  Feed 

and Farm Supply ,  t e s t i f i e d  t h a t  he had known Buddy a l l  of 

h i s  l i f e ,  b u t  became w e l l  a c q u a i n t e d  w i t h  him s i n c e  1976, 

when t h e y  began working t o g e t h e r  a t  t h e  f e e d  m i l l .  The 

two w e r e  i n  c h a r g e  of  t h e  rest  of  t h e  employees. Buddy 

was a  f a i t h f u l  employee and a  h a r d  worker  who a lways  

g o t  a l o n g  w e l l  w i t h  t h e  o t h e r  employees ( R  1313-16).  

James Tracy S tephens ,  s u p e r v i s o r  a t  F l o r i d a  Plywood 

i n  G r e e n v i l l e ,  t e s t i f i e d  t h a t  h e  had known Buddy t o  b e  a n  

e a s y  g o i n g ,  h a r d  working man ( R  1317-20).  J a c q u e l i n e  Day, 

a  r e s i d e n t  o f  G r e e n v i l l e  f o r  19 1 / 2  y e a r s ,  t e s t i f i e d  t h a t  



Buddy w a s  employed by h e r  husband Wayne Day. Buddy had  

worked a t  Wayne's f e e d  m i l l  and  a l s o  a t  t h e i r  farm. She 

knew t h a t  Buddy had been  c o n v i c t e d  o f  murder  and s e n t  t o  

p r i s o n  i n  1973.  She n e v e r  f e l t  Buddy w a s  a d a n g e r  t o  h e r  

o r  t o  h e r  two c h i l d r e n  ( R  1321-25) .  

Wayne Day, fo rmer  owner of  t h e  Day Feed M i l l ,  

t e s t i f i e d  t h a t  h e  began working w i t h  J. C. i n  March o f  

1958,  a t  t h e  f e e d  m i l l .  Both worked s i x  o r  seven  d a y s  a 

week, o f t e n  a t  n i g h t .  J. C.  was h i g h l y  t r u s t e d  and r a r e l y  

missed  work. When Day bought  t h e  b u s i n e s s  i n  1970,  h e  

made J .  C .  a p r o d u c t i o n  l e a d e r .  H e  a l s o  worked w e l l  w i t h  

c u s t o m e r s .  J. C.  a l s o  worked w i t h  Day ' s  hog and c a t t l e  

o p e r a t i o n  a t  h i s  fa rm ( R  1326-28) .  

Day v i s i t e d  J. C .  i n  p r i s o n  i n  1973. When J. C.  was 

moved from R a i f o r d  t o  T a l l a h a s s e e  t o  a work r e l e a s e  

program, Day c o n t a c t e d  him and p e r s o n a l l y  b r o u g h t  J. C.  

back t o  G r e e n v i l l e  upon h i s  release. Day a d v i s e d  J. C.  t o  

p u t  t h e  money h e  had  made on work release i n  t h e  bank. J. C .  

d i d  s o ,  and a b o u t  a  y e a r  l a t e r ,  J. C .  used t h e  money f o r  a 

down payment on a  house .  Day made him a p e r s o n a l  l o a n  and  

g o t  J. C.  s e t t l e d  i n t o  t h e  house .  Day n e v e r  f e l t  h i s  

c h i l d r e n  w e r e  i n  d a n g e r  of J. C .  ( R  1329-31) .  

Troy Rhodes,  P r o b a t i o n  S u p e r v i s o r  w i t h  t h e  Department  

o f  C o r r e c t i o n s ,  t e s t i f i e d  t h a t  h e  had been  i n  t h e  Madison 

o f f i c e  s i n c e  1964,  and  had  known a p p e l l a n t  s i n c e  t h e  1973 

murder .  When a p p e l l a n t  was p a r o l e d  from h i s  l i f e  s e n t e n c e  i n  

1979,  Rhodes became h i s  s u p e r v i s o r .  Rhodes'  f i l e s  r e f l e c t e d  



t h a t  a p p e l l a n t  was a  model p r i s o n e r ,  hav ing  r e c e i v e d  no 

d i s c i p l i n a r y  r e p o r t s  w h i l e  i n  p r i s o n .  Rhodes a l s o  b e l i e v e d  

a p p e l l a n t  t o  be  a  model p a r o l e e ,  hav ing  r e c e i v e d  no 

c o m p l a i n t s  a b o u t  him. I f  a p p e l l a n t  r e c e i v e d  a  l i f e  s e n t e n c e ,  

he  c o u l d  work i n  f a rming  w i t h i n  t h e  p r i s o n  system. Rhodes 

was n o t  p e r m i t t e d  t o  t e s t i f y  b e f o r e  t h e  j u r y  a s  t o  h i s  

o p i n i o n  a b o u t  whether  t h e  d e a t h  s e n t e n c e  would b e  a p p r o p r i a t e  

( R  1336-44).  During a  p r o f f e r ,  h e  d i d  e x p r e s s  h i s  o p i n i o n  

t h a t  t h e  a g g r a v a t i n g  c i r c u m s t a n c e s  were n o t  s u f f i c i e n t  t o  

j u s t i f y  t h e  d e a t h  p e n a l t y  ( R  1347-56).  

During a  c h a r g e  c o n f e r e n c e ,  a p p e l l a n t ' s  c o u n s e l  

o b j e c t e d  t o  t h e  g i v i n g  of  a n  i n s t r u c t i o n  on t h e  a g g r a v a t i n g  

c i r c u m s t a n c e  of  under  s e n t e n c e  of imprisonment by v i r t u e  

of be ing  on p a r o l e ,  b u t  conceded t h a t  t h i s  Cour t  had r u l e d  

o t h e r w i s e  ( R  1356-58).  A p p e l l a n t  conceded t h a t  t h e  

i n s t r u c t i o n  on p r i o r  v i o l e n t  f e l o n y  was a p p r o p r i a t e  ( R  1 3 5 9 ) .  

I t  was a g r e e d  t h a t  o t h e r  a g g r a v a t i n g  c i r c u m s t a n c e s  would n o t  

b e  g iven .  The p r o s e c u t o r  r e q u e s t e d  an  i n s t r u c t i o n  on h e i n o u s ,  

a t r o c i o u s  and c r u e l ,  and on c o l d ,  c a l c u l a t e d ,  and p r e m e d i t a t e d ,  

t o  which a p p e l l a n t  o b j e c t e d .  The c o u r t  o v e r r u l e d  t h e  

o b j e c t i o n  a s  t o  t h e  former  b u t  s u s t a i n e d  t h e  o b j e c t i o n  a s  

t o  t h e  l a t t e r  ( R  1359-68).  

A p p e l l a n t  r e c e i v e d  i n s t r u c t i o n s  on two s t a t u t o r y  

menta l  m i t i g a t i n g  c i r c u m s t a n c e s ,  b u t  two s p e c i a l  r e q u e s t e d  

m i t i g a t i n g  i n s t r u c t i o n s  w e r e  d e n i e d ,  a l t h o u g h  c o u n s e l  would 

be  p e r m i t t e d  t o  a r g u e  them t o  t h e  j u r y  ( R  1368-75).  



During the prosecutor's closing argument, he argued 

that there were three aggravating circumstances, but 

conceded that there were three mitigating circumstances 

(R 1379-92). Appellant's closing argument (R 1392-1411) 

resulted in a life recommendation from the jury after 

40 minutes of deliberation (R 1417-20). 

At sentencing on November 25, 1985, appellant intro- 

duced into evidence the report of appellant's preliminary 

parole violation hearing (R 1425). Appellant's counsel 

again conceded the first two aggravating circumstances 

existed, but argued that the third - heinous, atrocious, and 
cruel - should not be found (R 1426-36). Appellant's 

counsel further argued that the predominately white 

jury's recommendation of a life sentence should be followed 

The judge stated that he had cone to court with a 

"tentative idea" of what sentence to impose, and that 

appellant's counsel had not persuaded him otherwise 

(R 1463-64). The court made no mention of the life 

recommendation, but stated: 

I do feel very strongly that there are 
two aggravating circumstances, both 
conceded by the defense, which far out- 
weigh any mitigating circumstances. 

A written sentencing order was filed on January 17, 

1986. It notes that the jury recommended life ( R  522). 

It finds two aggravating circumstances: Under sentence of 



imprisonment by being on parole, and prior violent felony 

conviction for second degree murder (R 5 2 2 ) .  It finds no 

statutory mitigating circumstances. It finds one 

non-statutory mitigating circumstance relating to 

appellant's character, but also notes that appellant had 

committed an uncharged crime of possession of a firearm 

by a convicted felon ( R  5 2 3 ) .  The order finds the sole 

mitigating circumstance "has almost no weight in relation- 

ship to the [two] aggravating circumstances" (R 5 2 4 ) .  

The order further finds that "either one of the aggravat- 

ing circumstances alone far outweigh [sic:] the single 

mitigating circumstance" (R 5 2 4 ) .  This appeal follows. 



I V  SUMMARY OF ARGUWNT 

A p p e l l a n t  w i l l  a r g u e  i n  t h i s  b r i e f  t h a t  h i s  d e a t h  

s e n t e n c e  shou ld  b e  v a c a t e d ,  and t h e  lower  c o u r t  d i r e c t e d  

t o  impose a  s e n t e n c e  of  l i f e  i n  p r i s o n  w i t h o u t  p o s s i b i l i t y  

of  p a r o l e  f o r  2 5  y e a r s .  The d e a t h  s e n t e n c e  i s  i l l e g a l  i n  

many r e s p e c t s .  F i r s t ,  t h e  judge gave a b s o l u t e l y  no 

we igh t  o r  c o n s i d e r a t i o n  t o  t h e  j u r y ' s  l i f e  recommendation. 

Second, t h e  j u r y ' s  l i f e  recommendation i s  based upon 

s t a t u t o r y  and n o n - s t a t u t o r y  m i t i g a t i o n ;  t h e  j u r y ' s  l i f e  

recommendation was e n t i r e l y  r e a s o n a b l e .  T h i r d ,  t h e  

s e n t e n c i n g  judge t o t a l l y  ignored  t h e  e x p e r t  t e s t i m o n y  

r e g a r d i n g  a p p e l l a n t ' s  men ta l  c o n d i t i o n  a t  t h e  t i m e  of t h e  

s h o o t i n g .  F o u r t h ,  t h e  judge e x p r e s s l y  gave v e r y  l i t t l e  

we igh t  t o  t h e  overwhelming n o n - s t a t u t o r y  m i t i g a t i n g  

e v i d e n c e  r e g a r d i n g  a p p e l l a n t ' s  h i s t o r y  and background. 

F i f t h ,  t h e  s e n t e n c i n g  judge found t h a t  a p p e l l a n t  had 

committed a n o t h e r  c r i m e ,  p o s s e s s i o n  of  a  f i r e a r m  by a  

c o n v i c t e d  f e l o n ,  even though a p p e l l a n t  was n e v e r  cha rged  

w i t h  nor c o n v i c t e d  of  t h i s  c r ime.  F i n a l l y ,  a p p e l l a n t  w i l l  

make a  p r o p o r t i o n a l i t y  argument t h a t  a  d e a t h  s e n t e n c e  i s  

n o t  a p p r o p r i a t e  f o r  t h i s  homicide.  

For  any o r  a l l  of  t h e s e  r e a s o n s ,  a p p e l l a n t  w i l l  a r g u e  

t h a t  t h i s  C o u r t  must v a c a t e  h i s  d e a t h  s e n t e n c e .  



V ARGUMENT 

ISSUE PRESENTED 

APPELLANT'S DEATH SENTENCE WAS IMPOSED 
I N  VIOLATION OF THE EIGHTH AND 
FOURTEENTH AMENDMENTS, UNITED STATES 
CONSTITUTION, BECAUSE ABSOLUTELY NO 
CONSIDERATION WAS GIVEN TO THE JURY'S 
LIFE RECOMMENDATION AND TO THE UNREBUTTED 
TESTIMONY CONCERNING STATUTORY MITIGATING 
CIRCUMSTANCES, BECAUSE LITTLE WEIGHT WAS 
GIVEN TO THE UNREBUTTED NON-STATUTORY 
MITIGATING EVIDENCE, BECAUSE THE COURT 
IMPROPERLY FOUND EVIDENCE OF A CRIME FOR 
WHICH APPELLANT WAS NOT CONVICTED, AND 
BECAUSE APPELLANT DOES NOT DESERVE A 
DEATH SENTENCE FOR THIS HOMICIDE. 

A. The l i f e  recommendation i s  e n t i t l e d  t o  
g r e a t  weight ;  t h e  lower  c o u r t  gave  it 
no c o n s i d e r a t i o n  a t  a l l .  

A s  n o t e d  above,  t h i s  r u r a l ,  North F l o r i d a ,  p redomina te ly  

w h i t e  j u r y  recommended a l i f e  s e n t e n c e  f o r  a poor  b l a c k  man 

a f t e r  a s h o r t  p e r i o d  of  d e l i b e r a t i o n .  The s e n t e n c i n g  judge,  

i n  o r a l l y  imposing t h e  d e a t h  s e n t e n c e ,  made a b s o l u t e l y  no 

mention o f  t h e  l i f e  recommendation. H e  a d m i t t e d  coming i n t o  

c o u r t  t h a t  day ,  p r e d i s p o s e d  t o  impose a d e a t h  s e n t e n c e .  H e  

shou ld  have been p r e d i s p o s e d  toward l i f e ,  because  of t h e  

j u r y ' s  recommendation. I n  h i s  w r i t t e n  o r d e r ,  t h e  l i f e  

recommendation r e c e i v e d  o n l y  p a s s i n g  r e f e r e n c e .  

T h i s  Cour t  h a s  on many o c c a s i o n s  r e v e r s e d  a d e a t h  

s e n t e n c e ,  i n  f a v o r  of  a l i f e  s e n t e n c e  w i t h o u t  p a r o l e  f o r  

25 y e a r s ,  where it was obv ious  t h a t  t h e  s e n t e n c i n g  judge 

had ignored  t h e  r e a s o n a b l e  b a s i s  s u p p o r t i n g  t h e  j u r y ' s  

l i f e  recommendation: T a y l o r  v. S t a t e ,  294 So.2d 648 ( F l a .  

1 9 7 4 ) ;  S l a t e r  v. S t a t e ,  316 So.2d 539 ( F l a .  1 9 7 5 ) ;  Swan 

v. S t a t e ,  322 So.2d 485 ( F l a .  1 9 7 5 ) ;  Tedder v. S t a t e ,  322 



So.2d 906 (Fla. 1975); Thompson v. State, 328 So.2d 1 (Fla. 

1976); Jones v. State, 332 So.2d 615 (Fla. 1976); Provence 

v. State, 337 So.2d 783 (Fla. 1976); Chambers v. State, 

339 So.2d 204 (Fla. 1976); Burch v. State, 343 So.2d 831 

(Fla. 1977); McCaskill v. State, 344 So.2d 1276 (Fla. 1977); 

Buckrem v. State, 355 So.2d 111 (Fla. 1978); Brown v. State, 

367 So.2d 616 (Fla. 1979); Malloy v. State, 382 So.2d 1190 

(Fla. 1979); Neary v. State, 384 So.2d 881 (Fla. 1980); 

Williams v. State, 386 So.2d 538 (Fla. 1980); Phippen v. 

State, 389 So.2d 991 (Fla. 1980); Lewis v. State, 398 So.2d 

432 (Fla. 1981); Barfield v. State, 402 So.2d 377 (Fla. 

1981); Welty v. State, 402 So.2d 1159 (Fla. 1981); Stokes 

v. State, 403 So.2d 377 (Fla. 1981); Smith v. State, 403 

So.2d 933 (Fla. 1981); Odom v. State, 403 So.2d 936 (Fla. 

1981); McKennon v. State, 403 So.2d 389 (Fla. 1981); 

Goodwin v. State, 405 So.2d 170 (Fla. 19Gl); McCray v. 

State, 416 So.2d 804 (Fla. 1982); Gilvin v. State, 418 

So.2d 996 (Fla. 1982); Walsh v. State, 418 So.2d 1000 (Fla. 

1982); McCampbell v. State, 421 So.2d 1072 (Fla. 1982); 

Cannady v. State, 427 So.2d 723 (Fla. 1983); Norris v. 

State, 429 So.2d 688 (Fla. 1983); Washinqton v. State, 432 

So.2d 44 (Fla. 1983); Webb v. State, 433 So.2d 496 (Fla. 

1983); Hawkins v. State, 436 So.2d 44 (Fla. 1983); Richardson 

v. State, 437 So.2d 1091 (Fla. 1983); Herzog v. State, 439 

So.2d 1372 (Fla. 1983); Thompson v. State, 456 So.2d 444 

(Fla. 1984); Rivers v. State, 458 So.2d 762 (Fla. 1984); 

Barclay v. State, 470 So.2d 691 (Fla. 1985); Huddleston 

v. State, 475 So.2d 204 (Fla. 1985); and Amazon v. State, 



487 So.2d 8  ( F l a .  1 9 8 6 ) .  

The t e s t  f o r  e v a l u a t i n g  an  o v e r r i d e  i s  p rov ided  by 

Tedder ,  s u p r a ,  322 So.2d a t  910: 

A j u r y  recommendation under  o u r  
t r i f u r c a t e d  d e a t h  p e n a l t y  s t a t u t e  
shou ld  b e  g i v e n  g r e a t  weight .  I n  
o r d e r  t o  s u s t a i n  a  s e n t e n c e  o f  
d e a t h  f o l l o w i n g  a  ju ry  recommenda- 
t i o n  of  l i f e ,  t h e  f a c t s  s u g g e s t i n g  
a  s e n t e n c e  o f  d e a t h  shou ld  b e  s o  
c l e a r  and c o n v i n c i n g  t h a t  v i r t u a l l y  
no r e a s o n a b l e  pe r son  c o u l d  d i f f e r .  
Tha t  i s  n o t  t h e  s i t u a t i o n  h e r e .  

See Thompson, s u p r a ,  328 So.2d a t  5 ("The a d v i s o r y  

o p i n i o n  of t h e  j u r y  must  b e  g i v e n  s e r i o u s  c o n s i d e r a t i o n " ) ;  

McCaski l l ,  s u p r a ,  344 So.2d a t  1280 ( " T h i s  C o u r t ,  i n  

r ev iewing  t h e  p r o p r i e t y  of t h e  d e a t h  s e n t e n c e ,  must weigh 

h e a v i l y  t h e  a d v i s o r y  o p i n i o n  of  t h e  s e n t e n c i n g  j u r y " )  ; 

Neary, s u p r a ,  384 So.2d a t  885 ("The f a c t s  j u s t i f y i n g  t h e  

d e a t h  s e n t e n c e  must b e  c l e a r  and conv inc ing  i n  o r d e r  t o  

o v e r r i d e  t h e  j u r y ' s  recommendation");  and McKennon, s u p r a ,  

403 So.2d a t  391 ( "There  was a  r a t i o n a l  b a s i s  f o r  t h e  

j u r y ' s  recommendation, and t h e r e  was no  i n d i c a t i o n  t h a t  

t h e  j u r y  was m i s l e d " ) .  See  e s p e c i a l l y  Smith ,  s u p r a ,  403 

The t r i a l  judge d i d  n o t  a r t i c u l a t e  any 
r e a s o n  f o r  r e j e c t i n g  t h e  j u r y ' s  
recommendation of a  l i f e  s e n t e n c e .  
The r e c o r d  does  n o t  show t h a t  h e  had 
anymore i n f o r m a t i o n  t h a n  t h e  j u r y  d i d ;  
t h e  t r i a l  judge d i d  n o t  d e m o n s t r a t e  
how r e a s o n a b l e  men would n o t  d i f f e r  on 
t h e  m a t t e r  of  s e n t e n c i n g .  Whatever 
h i s  r a t i o n a l ,  w e  a r e  u n a b l e  t o  d i s c e r n  
a  b a s i s  which would b e  s u f f i c i e n t  t o  
r e j e c t  t h e  l i f e  s e n t e n c e  recommendation. 

Under any o f  t h e s e  a f o r e s a i d  tests,  a p p e l l a n t ' s  d e a t h  

s e n t e n c e  must  f a l l  f o r  t h e  f o l l o w i n g  r e a s o n s .  



B. A r e a s o n a b l e  b a s i s  e x i s t s  f o r  t h e  
j u r y  recommendat ion.  

The j u r y  had  e v e r y  p i e c e  o f  e v i d e n c e  a v a i l a b l e  t o  t h e  

judge ,  w i t h  t h e  e x c e p t i o n  o f  P a r o l e  O f f i c e r  Rhodes'  b e l i e f  

t h a t  a p p e l l a n t  d i d  n o t  d e s e r v e  t h e  d e a t h  p e n a l t y ;  t h i s  j u r y  

knew t h a t  a p p e l l a n t  was on  p a r o l e  f o r  a  p r e v i o u s  murder;  

t h i s  j u r y  was d e a t h  q u a l i f i e d  ( R  598-99; 781; 805-806);  

t h i s  j u r y  c o n t a i n e d  e i g h t  w h i t e s  and f o u r  b l a c k s ;  and t h i s  

j u r y  w a s  a  c r o s s - s e c t i o n  o f  a s m a l l ,  r u r a l ,  Nor th  F l o r i d a  

c o u n t y ,  whose o n l y  p r i o r  e x p e r i e n c e  w i t h  c a p i t a l  cases 

r e s u l t e d  i n  a d e a t h  recommendation. Johnson v .  S t a t e ,  

442 So.2d 185  ( F l a .  1 9 8 3 ) .  T h i s  j u r y  a l s o  came f rom a 

c i r c u i t  i n  which e v e r y  p r e v i o u s  c a p i t a l  case b e f o r e  t h i s  

C o u r t  c o n t a i n e d  a  recommendation o f  d e a t h :  Meeks v .  S t a t e ,  

336 So.2d 1142  l la. 1976)  ( T a y l o r  c o u n t y ) ;  Meeks v .  S t a t e ,  

339 So.2d 186 ( F l a .  1976)  ( T a y l o r  C o u n t y ) ;  Manning v .  S t a t e ,  

378 So.2d 274 ( F l a .  1980)  (Columbia C o u n t y ) ;  F o s t e r  v .  S t a t e ,  

387 So.2d 344 ( F l a .  1980)  (Columbia Coun ty ) ;  F o s t e r  v .  S t a t e ,  

436 So.2d 56 ( F l a .  1983)  (Columbia C o u n t y ) ;  Brumbley v .  S t a t e ,  

453 So.2d 381 ( F l a .  1984)  ( T a y l o r  C o u n t y ) ;  Bundy v .  S t a t e ,  

471 So.2d 9  ( F l a .  1985)  (Columbia C o u n t y ) ;  L i v i n g s t o n  v .  

S t a t e ,  No. 68 ,323 ,  pend ing  ( T a y l o r  C o u n t y ) ;  and  Wi l l i amson  

v .  S t a t e ,  No. 68 ,800 ,  pend ing  ( D i x i e  C o u n t y ) .  

Numerous f a c t o r s  j u s t i f y  t h e  l i f e  recommendation i n  

t h i s  c a s e .  F i r s t ,  Buddy w a s  i n t o x i c a t e d  a t  t h e  t i m e  o f  

t h e  c r i m e .  Second,  Buddy w a s  s u f f e r i n g  f rom e x t r e m e  m e n t a l  

and  e m o t i o n a l  d i s t u r b a n c e ,  w i t h i n  t h e  meaning o f  S e c t i o n  



921.141(6)  ( b ) ,  F l o r i d a  S t a t u t e s .  T h i r d ,  Buddy was s u f f e r i n g  

from impa i red  c a p a c i t y ,  due t o  h i s  i n t o x i c a t i o n ,  w i t h i n  t h e  

meaning of  S e c t i o n  921.141 ( 6 )  (f) , F l o r i d a  S t a t u t e s .  F o u r t h ,  

Buddy was a  model p r i s o n e r  d u r i n g  h i s  p r e v i o u s  commitment. 

F i f t h ,  Buddy was a  model p a r o l e e .  S i x t h ,  Buddy was a  

h a r d  working man who s u p p o r t e d  h i s  c h i l d r e n .  Seventh ,  

Buddy was w e l l  l i k e d  by a l l  i n  t h e  community. 

S i n c e  t h e  s e n t e n c i n g  judge made n o  a t t e m p t  t o  e x p l a i n  

why he  c o u l d  n o t  f o l l o w  t h e  j u r y ' s  l i f e  recommendation, o r  

why it was u n r e a s o n a b l e ,  o r  why he  c o u l d  n o t  g i v e  it g r e a t  

w e i g h t ,  o r  why it had no r a t i o n a l  b a s i s ,  o r  what  c l e a r  and 

c o n v i n c i n g  f a c t s  j u s t i f i e d  i t s  r e j e c t i o n ,  it a p p e a r s  from 

h i s  own language t h a t  h e  comple te ly  ignored  it. T h i s  C o u r t  

must c o r r e c t  t h e  e r r o r  and reduce  a p p e l l a n t ' s  s e n t e n c e  t o  

l i f e .  

C.  S e n t e n c i n g  judge t o t a l l y  i g n o r e d  t h e  
e x p e r t  t e s t i m o n y  r e g a r d i n g  s t a t u t o r y  
menta l  m i t i g a t i o n .  

A s  p r e v i o u s l y  n o t e d ,  t h e  c o u r t - a p p o i n t e d  p s y c h i a t r i s t  

found t h a t  a p p e l l a n t ' s  men ta l  c o n d i t i o n ,  a s  a  r e s u l t  o f  h i s  

a l c o h o l  i n t o x i c a t i o n ,  f i t  two s t a t u t o r y  menta l  m i t i g a t i n g  

c i r c u m s t a n c e s .  Even i f  t h i s  c a s e  d i d  n o t  have  a  j u r y  

recommendation of  l i f e ,  t h i s  Cour t  would have  t o  r e v e r s e ,  

s i n c e  t h e  s e n t e n c i n g  judge,  a s  ev idenced  by h i s  o r a l  and 

w r i t t e n  comments, d i d  n o t  l i s t e n  t o  any of  t h e  p s y c h i a t r i s t ' s  

t e s t imony:  



J u s t  a s  t h e  s t a t e  may n o t  by s t a t u t e  
p r e c l u d e  t h e  s e n t e n c e r  from c o n s i d e r i n g  
any m i t i g a t i n g  f a c t o r ,  n e i t h e r  may 
t h e  s e n t e n c e r  r e f u s e  t o  c o n s i d e r ,  a s  a  
m a t t e r  of  law, any r e l e v a n t  m i t i g a t i n g  
ev idence .  I n  t h i s  i n s t a n c e ,  it was 
a s  i f  t h e  t r i a l  judge had i n s t r u c t e d  
a  j u r y  t o  d i s r e g a r d  t h e  m i t i g a t i n g  
e v i d e n c e  Eddings p r o f f e r e d  on h i s  b e h a l f .  
The s e n t e n c e r ,  and t h e  Cour t  of  C r i m i n a l  
Appeals  on rev iew,  may d e t e r m i n e  t h e  
we igh t  t o  b e  g iven  r e l e v a n t  m i t i g a t i n g  
ev idence .  But t h e y  may n o t  g i v e  it no 
we igh t  by e x c l u d i n g  such from t h e i r  
c o n s i d e r a t i o n .  10 

* * * 
1 0 .  W e  n o t e  t h a t  t h e  Oklahoma d e a t h  
p e n a l t y  s t a t u t e  p e r m i t s  t h e  d e f e n d a n t  
t o  p r e s e n t  e v i d e n c e  " a s  t o  any m i t i g a t -  
i n g  c i r c u m s t a n c e s "  ... L o c k e t t  r e q u i r e s  
t h e  s e n t e n c e r  t o  l i s t e n .  

Eddings v .  Oklahoma, 455 U.S. 104,  113-15 (1982) d i s c u s s i n g  

L o c k e t t  v .  Ohio,  438 U.S. 586 (1978) (emphasis  i n  o r i g i n a l ) .  

T h i s  Cour t  h a s  p r e v i o u s l y  h e l d  t h a t  e v i d e n c e  o f  men ta l  

m i t i g a t i o n  may be  a n  e n t i r e l y  p r o p e r  b a s i s  f o r  a  j u r y  

recommendation of  l i f e ,  and t h a t  when t h e  s e n t e n c i n g  

judge i g n o r e s  such e v i d e n c e ,  t h e  s e n t e n c e  must be  reduced 

t o  l i f e .  J o n e s  v. S t a t e ,  s u p r a ,  332 So.2d a t  615: 

"Appe l l an t  had a  p a r a n o i d  p s y c h o s i s  which was undenied  

and u n r e f u t e d ,  t h e  d e g r e e  of  which no one can  f u l l y  know.... 

[ T l h i s  men ta l  i l l n e s s  c o n t r i b u t e d  t o  h i s  s t r a n g e  b e h a v i o r .  

Extreme emot iona l  c o n d i t i o n s  of  d e f e n d a n t s  i n  murder 

c a s e s  can  b e  a  b a s i s  f o r  m i t i g a t i n g  punishment ." ;  Burch, 

s u p r a ,  343 So.2d a t  831: c o n f l i c t i n g  e v i d e n c e  t h a t  

d e f e n d a n t  was t e m p o r a r i l y  p s y c h o t i c ;  and Cannady, s u p r a ,  

427 So.2d a t  731: a l t h o u g h  menta l  m i t i g a t i o n  n o t  found 

by s e n t e n c i n g  judge,  t h i s  Cour t  found it t o  be  a  r e a s o n a b l e  

b a s i s  f o r  t h e  l i f e  recommendation. I n  Amazon, s u p r a ,  t h e  



trial judge found four aggravating circumstances and 

nothing in mitigation. The jury recommended life. 

This Court reduced the sentence to life, finding that 

the jury's recommendation was based upon Amazon's mental 

condition: 

However, we are persuaded that the 
jury could have properly found and 
weighed mitigating factors and 
reached a valid recommendation of 
life imprisonment. We believe 
there was sufficient evidence for 
the jury to have found that Amazon 
acted under extreme mental or 
emotional disturbance. The defense 
theory in the guilt phase was that 
Amazon had acted from a "depraved 
mind," i.e. committed second-degree 
murder. There was some inconclusive 
evidence that Amazon had taken drugs 
the night of the murders, stronger 
evidence that Amazon had a history 
of drug abuse, and testimony from 
a psychologist to indicate that 
Amazon was an "emotional cripple" 
who had been brought up in a 
negative family setting and had 
the emotional maturity of a thirteen- 
year-old with some emotional develop- 
ment at the level of a one-year-old. 

In light of these mitigating circum- 
stances, one may see how the 
aggravating circumstances carry less 
weight and could be outweighed by 
the mitigating factors. 

In other words, the jury could have 
found the crimes sufficiently 
serious to warrant first-deqree 
murder convictions, but the combina- 
tion of the "depraved mind" defense 
and the possible mitigating factors 
discussed supra mitigated against a 
recommendation of death. The facts 



a r e  n o t  s o  c l e a r  and conv inc ing  t h a t  
no r e a s o n a b l e  person cou ld  d i f f e r  
t h a t  d e a t h  was t h e  p e r f e c t  p e n a l t y .  

Amazon, s u p r a ,  a t  13.  The same i s  t r u e  w i th  r e g a r d  t o  t h e  

i n s t a n t  c a s e ,  where t h e  p s y c h i a t r i s t ' s  t e s t imony  concern-  

i n g  Buddy's a lcoho l - induced  menta l  s t a t e  remained 

u n r e b u t t e d ,  and where Buddy's d e f e n s e  d u r i n g  t h e  g u i l t  

phase ,  l i k e  t h a t  of  Amazon, was l a c k  o f  p r e m e d i t a t i o n  and 

s p e c i f i c  i n t e n t  t o  commit f i r s t  deg ree  murder. 

T h i s  Cour t  h a s  f r e q u e n t l y  r e v e r s e d  a  l i f e  o v e r r i d e  

where t h e  j u ry  cou ld  have found a l c o h o l  o r  druq abuse  a s  

a  m i t i g a t i n g  c i rcumstance :  Chambers, s u p r a ,  339 So.2d a t  

208 ( J u s t i c e  England,  c o n c u r r i n g ) ;  Buckrem, s u p r a ,  335 

So.2d a t  113: Defendant  "was obv ious ly  d i s t u r b e d ,  a s  

w e l l  a s  i n t o x i c a t e d " ;  Phippen,  s u p r a ,  389 So.2d a t  993: 

"Defendant  was drunk,  and he sometimes s a i d  t h i n g s  when 

drunk t h a t  he  d i d  n o t  mean"; Cannady v .  S t a t e ,  s u p r a ,  

427 So.2d a t  731: "Ex t ens ive  drug usage" ;  N o r r i s  v .  S t a t e ,  

s u p r a ,  429 So.2d a t  690: Defendant  "c la imed t o  have been 

i n t o x i c a t e d  a t  t h e  t i m e  of t h e  c r imes" ;  Ross v. S t a t e ,  

i n f r a  ( d e a t h  recommendation); and Amazon v .  S t a t e ,  sup ra .  

T h i s  Cour t  must r educe  a p p e l l a n t ' s  s e n t e n c e  t o  l i f e  on 

a u t h o r i t y  o f  t h e s e  c a s e s .  

D .  Sen tenc ing  judge improper ly  gave  
l i t t l e  we igh t  t o  t h e  voluminous 
n o n - s t a t u t o r y  m i t i g a t i o n .  

A s  no ted  above,  t h e  lower  c o u r t  merely  conceded from 

t h e  bu lk  of  Buddy's p r e s e n t a t i o n  a t  t h e  p e n a l t y  phase  t h a t  



"he  was a  good worker  and r e s p o n s i b l e  employee f o r  many 

y e a r s "  ( R  5 2 3 ) .  T h i s ,  a s  f a r  a s  it goes ,  i s  t r u e .  

However, t h e  c o u r t  t h e n  found " t h a t  t h i s  m i t i g a t i n g  

c i r c u m s t a n c e  h a s  a l m o s t  no we igh t"  ( R  524) .  T h i s  was 

r e v e r s i b l e  e r r o r ,  n o t  o n l y  because  of  t h e  quo ted  

l anguage  from Eddings v.  Oklahoma, s u p r a ,  b u t  a l s o  

because  it is  c o n t r a r y  t o  p r i o r  c a s e s  from t h i s  Cour t  

which h o l d  t h a t  such n o n - s t a t u t o r y  m i t i g a t i o n  a s  Buddy 

p r e s e n t e d  c o n s t i t u t e s  a  v a l i d  b a s i s  f o r  a  l i f e  

recommendation: Neary v. S t a t e ,  s u p r a ,  384 So.2d a t  

886-87: Defendant  "was a  s low l e a r n e r  and needed s p e c i a l  

a s s i s t a n c e  t o  keep up i n  s c h o o l ,  and he  grew up w i t h o u t  

a  f a t h e r  and was r e a r e d  by h i s  mother  and a n o t h e r  woman"; 

Welty v. S t a t e ,  s u p r a ,  402 So.2d a t  1164: "Although 

t h e  t r i a l  c o u r t  found no m i t i g a t i n g  f a c t o r s ,  t h e r e  was 

ev idence  i n t r o d u c e d  by Welty r e l a t i v e  t o  n o n - s t a t u t o r y  

m i t i g a t i n g  f a c t o r s  which c o u l d  have i n f l u e n c e d  t h e  j u r y  

t o  r e t u r n  a  l i f e  s e n t e n c e " ;  and G i l v i n  v.  S t a t e ,  s u p r a ,  

418 So.2d a t  999: "There was e v i d e n c e  of  n o n - s t a t u t o r y  

m i t i g a t i n g  f a c t o r s ,  however, upon which t h e  j u r y  c o u l d  

have based i t s  l i f e  recommendation even though t h e  t r i a l  

c o u r t ,  i n  i t s  judgment, was n o t  n e c e s s a r i l y  compelled t o  

f i n d  them". See  e s p e c i a l l y  McCampbell v. S t a t e ,  s u p r a ,  

421 So.2d a t  1075-76: 

From a n  o b j e c t i v e  rev iew of  t h e  r e c o r d ,  
it a p p e a r s  t h e  j u r y  c o u l d  have  been 
i n f l u e n c e d  i n  i t s  recommendation f o r  
l i f e  imprisonment by t h e  f o l l o w i n g  
f a c t o r s :  (1) a p p e l l a n t ' s  exemplary 



employment record; (2) appellant's 
prior record as a model prisoner; 
(3) the positive intelligence and 
personality traits detailed 
through the testimony of Dr. 
Yarborough which showed the 
appellant's potential for rehabi- 
litation; (4) appellant's family 
background .... 

See also Washington v. State, supra, 432 So.2d at 48 

("Non-statutory mitigating factor of appellant's character"); 

Thompson v. State, supra, 456 So.2d at 447-48 ("Uncontradicted 

testimony of Dr. Merin, an expert psychologist, as to 

appellant's mental capacity and attendant personality 

characteristics.... [Tlestimony of appellant's mother and 

wife that he was a good son, husband, and father who 

attempted to provide for the welfare of his family".); 

Rivers v. State, supra, 458 So.2d at 765 ("Substantial 

evidence offered in mitigation which the jury could 

reasonably have relied upon in reaching its advisory 

verdict"); and, Huddlestonv. State, supra. See also 

Rembert v. State, 445 So.2d 337, 340 (Fla. 19841, a case 

in which the jury recommended death and the trial court 

found no mitigation at all, but in which this Court 

reduced the sentence to life, because "Rembert introduced 

a considerable amount of non-statutory mitigating evidence 

...." Because the judge in the instant case totally 
ignored the non-statutory mitigation, appellant's death 

sentence must be vacated. 

E. The sentencing judge improperly found 
that appellant had committed the crime 
of possession of a firearm by a con- 
victed felon. 



I n  h i s  s e n t e n c i n g  o r d e r ,  t h e  judge,  a p p a r e n t l y  

a t t e m p t i n g  t o  n e g a t e  t h e  l a r g e  amount o f  n o n - s t a t u t o r y  

m i t i g a t i n g  e v i d e n c e  j u s t  r e f e r r e d  t o  above,  found t h a t  

a p p e l l a n t  "was c l e a r l y  v i o l a t i n g  S e c t i o n  790.23, F l o r i d a  

S t a t u t e s ,  a  f e l o n y  of  t h e  second d e g r e e ,  by b e i n g  i n  

p o s s e s s i o n  of  a  f i r e a r m  w h i l e  on p a r o l e  a s  a  c o n v i c t e d  

f e l o n " .  ( R  523) T h i s  was e r r o r ,  because  a p p e l l a n t  

had a p p a r e n t l y  n e v e r  been charged  w i t h  t h i s  c r i m e .  

T h i s  was a l s o  e r r o r  because  a p p e l l a n t  waived r e l i a n c e  

on t h e  m i t i g a t i n g  c i r c u m s t a n c e  of  no  s u b s t a n t i a l  

c r i m i n a l  h i s t o r y ,  S e c t i o n  921.141 ( 6 )  ( a )  , F l o r i d a  

S t a t u t e s .  See a l s o  Magqard v .  S t a t e ,  399 So.2d 973 

( F l a .  1 9 8 1 ) ;  and F i t z p a t r i c k  v. Wainwright ,  No. 65,785 

( F l a .  June  26, 1 9 8 6 ) .  T h i s  was a l s o  e r r o r  because  t h e  

judge h a s  r e l i e d  upon a  c r i m e  f o r  which no c o n v i c t i o n  

was o b t a i n e d ,  and because  t h e  judge h a s ,  i n  e f f e c t ,  

c r e a t e d  a  n o n - s t a t u t o r y  a g g r a v a t i n g  c i r c u m s t a n c e .  

T h i s  C o u r t  h a s  c o n s i s t e n t l y  h e l d  t h a t  such a  f i n d i n g  

i n  a  s e n t e n c i n g  o r d e r  c r e a t e s  r e v e r s i b l e  e r r o r :  Provence  

v .  S t a t e ,  s u p r a ,  337 So.2d a t  786 ( U s e  of m e r e  a r r e s t s  

a s  n o n - s t a t u t o r y  a g g r a v a t i o n ) ;  E l l e d g e  v .  S t a t e ,  346 

So.2d 998, 1002 ( F l a .  1977) (Defendant  c o n f e s s e d  t o  

a n o t h e r  murder ) ;  Mikenas v. S t a t e ,  367 So.2d 606, 609 

( F l a .  1978) ( U n s t a t e d  p r i o r  c r i m i n a l  a c t i v i t y  used  a s  

n o n - s t a t u t o r y  a g g r a v a t i o n ) ;  Spaziano v .  S t a t e ,  393 So.2d 

1119,  1123 ( F l a .  1981) ( " C o n v i c t i o n s  f o r  n o n - v i o l e n t  



o f f e n s e s  and misdemeanors and c h a r q e s  f o r  which t h e r e  w a s  

• no c o n v i c t i o n  must be  excluded a s  a q g r a v a t i n a  f a c t o r s " ) ;  

P e r r y  v .  S t a t e ,  395 So.2d 170,  174 ( F l a .  1980) (Pending 

c r i m i n a l  c h a r g e s ) ;  Odom v. S t a t e ,  s u p r a ,  403 So.2d a t  942 

("Mere arrests  and a c c u s a t i o n s " ) ;  Barc lay  v. S t a t e ,  s u p r a ,  

470 So.2d a t  695 ( E x t e n s i v e  r e c o r d  used a s  n o n - s t a t u t o r y  

a g g r a v a t i n g  f a c t o r  r a t h e r  t h a n  t o  n e g a t e  m i t i g a t i n g  

c i r c u m s t a n c e ) ;  and F i t z p a t r i c k  v. Wainwright ,  s u p r a ,  s l i p  

o p i n i o n  a t  2: " J u v e n i l e  a r res t  r e c o r d  ... i n c l u d i n g  d e s c r i p -  

t i o n s  of  t h e  conduc t  l e a d i n g  t o  t h e  a r r e s t s " ) .  See 

e s p e c i a l l y  Dragovich v .  S t a t e ,  No. 65,382  l la. May 29, 

1 9 8 6 ) ,  i n  which t h i s  C o u r t  found e r r o r  i n  t h e  u s e  of  

h e a r s a y  e v i d e n c e  o f  o t h e r  c r i m e s ,  and s t a t e d :  

Whatever d o c t r i n a l  d i s t i n c t i o n s  may 
a b s t r a c t l y  b e  d e v i s e d  d i s t i n g u i s h i n g  
between t h e  s t a te  e s t a b l i s h i n g  a n  
a g g r a v a t i n g  f a c t o r  and r e b u t t i n q  
a m i t i g a t i n g  f a c t o r ,  t h e  r e s u l t  of 
such e v i d e n c e  b e i n g  employed w i l l  b e  
t h e  same: Improper c o n s i d e r a t i o n s  
w i l l  e n t e r  i n t o  t h e  weighin? p r o c e s s .  
The s t a t e  may n o t  do i n d i r e c t l y  t h a t  
which w e  have h e l d  t h e y  may n o t  do 
d i r e c t l y .  

S l i p  o p i n i o n  a t  8 .  T h i s  C o u r t  must r e v e r s e  t h e  d e a t h  

s e n t e n c e .  

F. The d e a t h  s e n t e n c e  i s  n o t  a p p r o p r i a t e  
f o r  t h i s  domest ic  homicide.  

H i s t o r i c a l l y ,  t h i s  Cour t  h a s  r e v e r s e d  d e a t h  s e n t e n c e s  

where t h e  d e f e n d a n t  h a s  k i l l e d  a n o t h e r  p e r s o n  i n  a domest ic  

s i t u a t i o n ,  whether  t h e  v i c t i m  was a  w i f e ,  g i r l f r i e n d ,  

ex-wife,  mother-in-law, p a r e n t ,  o r  t h e  husband of  t h e  



defendant's lover. This is especially true when the jury 

has recommended life, or when the defendant is emotionally 

disturbed, or when drugs and alcohol have contributed 

to the crime, even though valid aggravatinq circumstances 

have been found to exist. This Court has the obligation 

to conduct proportionality review as a matter of state 

law. See Sullivanv. State, 441 So.2d 609 (Fla. 1983) 

and compare Pulley v. Harris, 465 U.S. 37 (1984). 

In Tedder v. State, supra, the defendant shot his 

mother-in-law. Although the trial court found three 

aggravating circumstances, this Court held that the jury's 

life recommendation should have been followed. In 

Halliwell v. State, 323 So.2d 557 (Fla. 1975), the 

defendant killed his lover's husband in a violent raqe, 

beating him mercilessly with a 19 inch breaker bar. 

Although the jury recommended death, this Court reduced 

the sentence to life because the defendant was under 

emotional strain from his relationship with his lover. 

In Chambers v. State, supra, the defendant beat his 

girlfriend severely and she died five days later. This 

Court held that one aggravating circumstance was not 

sufficient to overcome the jury's life recommendation 

and the defendant's mental state. In Kampff v. State, 

371 So.2d 1007 (Fla. 1979), the defendant shot his 

former wife three times with a pistol, the last being 

a direct shot to her head. Although the jury recommended 

death, this Court reversed for a life sentence, citing 



H a l l i w e l l ,  because  t h e  d e f e n d a n t  had committed t h e  murder 

under  ext reme d u r e s s ,  having brooded o v e r  h i s  d i v o r c e  f o r  

t h r e e  y e a r s .  

I n  Phippen v. S t a t e ,  s u p r a ,  t h e  d e f e n d a n t  r e p e a t e d l y  

s t a t e d  t o  o t h e r s  t h a t  h e  was go ing  t o  k i l l  h i s  mother  

and s t e p f a t h e r .  H e  borrowed a  p i s t o l  and used it t o  

s h o o t  t h e  former  f o u r  t i m e s  and t h e  l a t t e r  s i x  t i m e s .  

The j u r y  recommended l i f e  f o r  b o t h  murders .  T h i s  Cour t  

c i t e d  Tedder and h e l d  t h a t  t h e  recommendation shou ld  

have  been fo l lowed  because  t h e  d e f e n d a n t  was drunk a t  

t h e  t i m e  o f  t h e  c r i m e s .  I n  B l a i r  v .  S t a t e ,  406 So.2d 

1103 ( F l a .  1 9 8 1 ) ,  t h e  d e f e n d a n t  dec ided  t o  murder h i s  

w i f e ,  bought  a  gun and ammunition, s h o t  h e r ,  and b u r i e d  

h e r  i n  t h e  back y a r d .  The j u r y  recommended d e a t h .  

T h i s  Cour t  r e v e r s e d ,  c i t i n g  H a l l i w e l l .  

I n  Herzog v .  S t a t e ,  s u p r a ,  t h e  d e f e n d a n t  s t r a n g l e d  

h i s  g i r l f r i e n d  i n  a  drug f r e n z y .  The j u r y  recommended 

l i f e .  The s e n t e n c i n g  judge found f o u r  a q g r a v a t i n g  

c i r c u m s t a n c e s  and no m i t i g a t i n g .  T h i s  C o u r t  approved 

o n l y  one  a g g r a v a t i n g  c i r c u m s t a n c e  ( p r i o r  c o n v i c t i o n s  

f o r  robbery  and a s s a u l t )  b u t  a l so  a p r o v e d  t h e  absence  of 

any s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e s .  However, t h i s  

Cour t  h e l d  t h a t  t h e  l i f e  recommendation shou ld  have  been 

f o l l o w e d ,  because  of  t h e w d o m e s t i c  r e l a t i o n s h i p  t h a t  

e x i s t e d  p r i o r  t o  t h e  murder".  - I d .  a t  1381. 

Most r e c e n t l y ,  i n  Ross v .  S t a t e ,  474 So.2d 1170 

( F l a .  1 9 8 5 ) ,  t h e  d e f e n d a n t  had been d r i n k i n g ;  he  a rgued  



w i t h  h i s  w i f e ;  he  b e a t  h e r  head w i t h  a  hammer t h e n  dumped 

h e r  i n t o  a  l a k e .  The j u r y  recommended d e a t h .  The m i t i g a t -  

i n g  e v i d e n c e  showed t h a t  t h e  d e f e n d a n t  was an  a l c o h o l i c ,  

and t h a t  he  was i n t o x i c a t e d  a t  t h e  t i m e  o f  t h e  c r i m e ,  

a l t h o u g h  t h e  d e f e n d a n t  d e n i e d  t h e  l a t t e r .  T h i s  Cour t  

r e v e r s e d  f o r  a  l i f e  s e n t e n c e ,  even though t h e  murder was 

ex t remely  h e i n o u s ,  a t r o c i o u s ,  and c r u e l ,  because:  

I t  i s  a p p a r e n t  t h a t  t h e  t r i a l  judge 
d i d  n o t  c o n s i d e r  a s  m i t i g a t i n g  f a c t o r s  
t h e  s e n t e n c i n g  phase  t e s t i m o n y  of  
t h e  a p p e l l a n t ' s  f a m i l y  members r e l a t -  
i n g  t o  t h e  a p p e l l a n t ' s  d r i n k i n g  
problems,  t h e  t e s t imony  of t h e  s t a t e ' s  
key w i t n e s s ,  Harwood, t h a t  t h e  
a p p e l l a n t  c o n f e s s e d  h e  had been d r i n k -  
i n g  when h e  a t t a c k e d  t h e  v i c t i m ,  o r  t h e  
e v i d e n c e  t h a t  t h e  k i l l i n g  was t h e  
r e s u l t  o f  a n  angry  domes t i c  d i s p u t e  i n  
which t h e  v i c t i m  r e a l i z e d  t h e  
a p p e l l a n t  was hav ing  d i f f i c u l t y  
c o n t r o l l i n g  h i s  emot ions .  W e  f i n d  
t h e  t r i a l  c o u r t  e r r e d  i n  n o t  c o n s i d e r -  
i n g  t h e s e  c i r c u m s t a n c e s  c o l l e c t i v e l y  
a s  a  s i g n i f i c a n t  m i t i g a t i n g  f a c t o r .  

I d .  a t  1174. T h i s  C o u r t  must f o l l o w  Ross and t h e  - 
p r e v i o u s l y - c i t e d  c a s e s  and r e d u c e  J. C.  F e a d ' s  s e n t e n c e  

t o  l i f e .  For  any o r  a l l  of  t h e  f o r e g o i n g  r e a s o n s ,  J. C .  

F e a d ' s  d e a t h  s e n t e n c e  c a n n o t  b e  uphe ld .  



V I  CONCLUSION 

Based upon t h e  f o r e g o i n g  argument ,  r e a s o n i n g ,  and 

c i t a t i o n  o f  a u t h o r i t y ,  a p p e l l a n t  r e q u e s t s  t h a t  t h i s  

Cour t  v a c a t e  h i s  d e a t h  s e n t e n c e  and remand f o r  e n t r y  

of a  l i f e  s e n t e n c e .  
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