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STATEMENT OF THE CASE & FACTS 

A. CASE: 

On July 18, 1985 LEE COUNTY ELECTRIC COOPERATIVE, INC. 

(LCEC) filed its Amended Petition to Resolve a Territorial 

Dispute in the Florida Public Service Commission (PSC) (R-37). A 

technical amendment to paragraph 37 of the Amended Petition was 

filed July 19, 1985. (R-55). Florida Mining and Materials 

Corporation (FMM), an Intervenor (R-19&63) filed a Motion to 

Dismiss on August 5, 1985 (R-59), and FLORIDA POWER & LIGHT 

COMPANY (FPL) filed its Motion to Dismiss on August 8, 1985 (R- 

61). LCEC filed a response to the Motion to Dismiss (R-64), and 

on December 16, 1985 the PSC issued Order #15452, dismissing 

LCEC1s Amended Petition with prejudice (R-78). LCEC's Motion for 

Reconsideration (R-82) was denied by PSC Order #15625, issued 

February 4, 1986 (R-95). On February 16, 1986 LCEC filed its 

Notice of Appeal (R-97). 

Because this Court denied LCEC1s Motion to Supplement the 

Record, no transcripts of the hearings in the PSC accompany the 

Record. 

B. FACTS: 

Although no evidentiary hearing has been permitted in the 

lower tribunal, for purposes of a Motion to Dismiss for Failure 

to State a Cause of Action, the allegations of the Complaint or 

Petition are deemed to be true by the reviewing court. 

C.G.J. Corporation v. Hurwitz, 123 So.2d 44 (Fla. 3d DCA 1960). 



• H e n c e  t h e  f o l l o w i n g  a r e  t h e  f a c t u a l  a l l e g a t i o n s  t h a t  t h e  PSC 

d e t e r m i n e d  f a i l e d  t o  s t a t e  a  c l a i m .  The  f u l l  s e t  o f  f a c t u a l  

a l l e g a t i o n s  are  as  s e t  f o r t h  i n  L C E C ' s  Amended P e t i t i o n  (R-37-54) 

a n d  a r e  o n l y  s u m m a r i z e d  h e r e .  R e f e r e n c e  i s  a l s o  m a d e  t o  t h e  

" f a c t s "  s e t  f o r t h  i n  PSC O r d e r  # I 5 4 5 2  w h i c h  i s  t h e  s u b j e c t  o f  

r e v i e w  . 
On O c t o b e r  8 ,  1 9 6 4 ,  LCEC a n d  FPL e n t e r e d  i n t o  a r e t a i l  

t e r r i t o r i a l  a g r e e m e n t  w i t h  r e s p e c t  t o  s e r v i c e  a r e a s  i n  L e e ,  

C o l l i e r ,  H e n d r y ,  C h a r l o t t e  C o u n t i e s ,  F l o r i d a .  (R-38 ,  4 7 )  T h e  

a g r e e m e n t  w a s  a p p r o v e d  b y  t h e  PSC o n  A p r i l  28 ,  1 9 8 5 ,  O r d e r  No. 

3799 .  (R -50 )  FMM o w n s  a r o c k c r u s h i n g  p l a n t ,  s c a l e  h o u s e  a n d  

o t h e r  f a c i l i t i e s  o n  p r o p e r t y  l y i n g  m o r e  t h a n  t w o  m i l e s  i n s i d e  

LCEC's s e r v i c e  a r e a .  (R -38 )  FPL h a s  n o  c u s t o m e r  o f  a n y  k i n d  a w i t h i n  s e v e r a l  m i l e s  o f  t h e  s u b j e c t  a r e a .  (R-39) 

On November 1 5 ,  1984,  FPL f i l e d  w i t h  t h e  PSC a  P e t i t i o n  f o r  

D e c l a r a t o r y  S t a t e m e n t ,  Docke t  #84-0414, (R-43,78) a s k i n g  t h e  PSC 

w h e t h e r  FPL i s  r e q u i r e d  u n d e r  366 .03 ,  F l a .  S t a t . ,  t o  s e r v e  a  

c u s t o m e r  who h a s  b u i l t  a  l i n e  e x t e n d i n g  i t s  p o i n t  o f  s e r v i c e  f r o m  

t h e  t e r r i t o r y  i n  w h i c h  i t s  o p e r a t i n g  f a c i l i t i e s  a r e  l o c a t e d  t o  

t h a t  o f  FPLs.  (R-78)  

FPL d i d  n o t  s e r v e  p r o c e s s  o n  L C E C ,  a n d  d i d  n o t  j o i n  L C E C  a s  

a  p a r t y  t o  t h e  D e c l a r a t o r y  p r o c e e d i n g .  (R -44 )  On November  1 9 ,  

1 9 8 4 ,  LCEC f i l e d  a P e t i t i o n  t o  R e s o l v e  a  T e r r i t o r i a l  D i s p u t e  

b e t w e e n  LCEC a n d  FPL a n d  moved  t o  c o n s o l i d a t e  t h e  c a s e  w i t h  FPL ' s  

D e c l a r a t o r y  p r o c e e d i n g  (R-44,78).  FMM b u i l t  a  t r a n s m i s s i o n  l i n e  

i n t o  FPL ' s  s e r v i c e  a r e a  ( R - 3 9 ) .  LCEC a p p e a r e d  a t  a D e c e m b e r  4 ,  



1 9 8 4  A g e n d a  C o n f e r e n c e  i n  i t s  c a s e  t o  r e q u e s t  t h e  PSC t o  

c o n s o l i d a t e  t h e  t w o  cases .  ( R - 4 4 , 7 8 )  T h e  PSC d e n i e d  LCEC's 

M o t i o n  t o  C o n s o l i d a t e ,  e v e n  t h o u g h  R u l e  2 5 - 2 2 . 3 5 ( 2 ) ,  F l o r i d a  

A d m i n i s t r a t i v e  C o d e ,  p r o v i d e s  f o r  c o n s o l i d a t i o n  o f  m a t t e r s  

i n v o l v i n g  s i m i l a r  i s s u e s  o f  l a w  o r  f a c t ,  o r  i d e n t i c a l  p a r t i e s .  

(R-44,78)  

LCEC d e c l i n e d  t o  i n t e r v e n e  as  a p a r t y  i n  FPL's P e t i t i o n  f o r  

D e c l a r a t o r y  S t a t e m e n t  a t  t h e  A g e n d a  C o n f e r e n c e  o n  D e c e m b e r  4 ,  

1984 .  (R-78) .  

I n  t h e  d e c l a r a t o r y  s t a t e m e n t  p r o c e e d i n g ,  t h e  PSC, w i t h  t w o  

m e m b e r s  d i s s e n t i n g ,  c o n c l u d e d  t h a t  FPL h a s  a  s t a t u t o r y  d u t y ,  

p u r s u a n t  t o  3 6 6 . 0 3  F l a .  S t a t . ,  t o  s e r v e  "a c u s t o m e r " ,  s i n c e  t h i s  

c u s t o m e r ' s  " d e l i v e r y  p o i n t "  w a s  l o c a t e d  w i t h i n  t h e  t e r r i t o r y  

a l l o c a t e d  t o  t h e  i n v e s t o r - o w n e d  u t i l i t y  p u r s u a n t  t o  t h e  terms o f  

t h e  1964  R e t a i l  T e r r i t o r i a l  Agreement .  (R-78, ~ p p e n d i x  1) LCEC 

f i l e d  a new P e t i t i o n  i n  t h i s  case, w h i c h  was  d i s m i s s e d  w i t h  l e a v e  

t o  p e r m i t  L C E C  t o  a m e n d  t o  m a k e  s p e c i f i c  a l l e g a t i o n s  a s  t o  t h e  

p r o v i s i o n s  o f  t h e  t e r r i t o r i a l  a g r e e m e n t  w h i c h  were v i o l a t e d .  ( R -  

7 9 )  

LCEC f i l e d  i t s  A m e n d e d  P e t i t i o n  s e t t i n g  f o r t h  w i t h  

s p e c i f i c i t y  a l l  o f  t h e  v i o l a t i o n s  o f  t h e  t e r r i t o r i a l  a g r e e m e n t  

w h i c h  h a d  o c c u r r e d ,  a n d  a l s o  s p e c i f y i n g  t h e  m a n n e r  i n  w h i c h  t h e  

p r o p e r t y  r i g h t s  o f  L C E C  w a s  t a k e n  b y  FPL a n d  F l o r i d a  M i n i n g  a n d  

M a t e r i a l s .  ( R - 7 9 - 8 0 )  A g a i n ,  FPL f i l e d  a M o t i o n  t o  D i s m i s s  o n  

t h e  g r o u n d s  t h a t  t h e  f a c t s  c o n s t i t u t i n g  t h e  t e r r i t o r i a l  d i s p u t e  



a were already resolved in the declaratory statement action to 

which LCEC was not a party. (R-80). As previously stated, the 

PSC granted the Motion to Dismiss with prejudice, and a 

subsequent Motion for Reconsideration by LCEC was denied. (R- 

80,95). 

LCECts Amended Petition alleges a violation of the 

territorial agreement with FPL, asserts LCECts right to serve 

FMM, alleges a conspiracy between FPL and FMM to deprive LCEC of 

its property rights, and asserts a denial of due process of law, 

all as guaranteed by the Florida and US Constitutions. 



SUMMARY OF ARGUMENTS 

I. Due P r o c e s s  C l a i m .  LCEC's f i r s t  a r g u m e n t  is  e s s e n t i a l l y  

a  claim t h a t  t h e  c o n s t i t u t i o n a l  r i g h t s  o f  LCEC h a v e  b e e n  v i o l a t e d  

b y  t h e  PSC's  o r d e r  d i s m i s s i n g  t h e  Amended P e t i t i o n  w i t h o u t  a n y  

e v i d e n t i a r y  h e a r i n g .  LCEC a s s e r t s  t h a t  i t  h a s  a  v a l u a b l e  

c o n s t i t u t i o n a l  r i g h t  t o  s e r v e  c u s t o m e r s  i n  i t s  a g r e e d  o n  s e r v i c e  

t e r r i t o r y  ( b y  a g r e e m e n t  w i t h  F P L ) ,  a n d  t h a t  s u c h  a r i g h t  i s  n o t  

o n l y  p r o v i d e d  by  case l a w ,  b u t  a l s o  b y  a c o n t r a c t  a p p r o v e d  by  t h e  

PSC. T h e  PSC c o n d u c t e d  a D e c l a r a t o r y  S t a t e m e n t  p r o c e e d i n g  a t  

FPL's r e q u e s t ,  u n d e r  5120.565 F l a .  S t a t . ,  t o  w h i c h  LCEC was  n o t  a 

p a r t y .  T h e  " p r o c e e d i n g "  i t s e l f  w a s  n o t  e v e n  a n  e v i d e n t i a r y  

h e a r i n g ,  b u t  w a s  c o n d u c t e d  a t  a n  i n f o r m a l  Agenda C o n f e r e n c e .  The 

PSC 's  d i s m i s s a l  i s  b a s e d  o n  i t s  e r r o n e o u s  v i e w  t h a t  t h e  i s s u e s  

r a i s e d  b y  LCEC were a l r e a d y  d e c i d e d  b y  i t  i n  t h e  D e c l a r a t o r y  

S t a t e m e n t  p r o c e e d i n g ,  a n d  s u c h  d e t e r m i n a t i o n  is  b i n d i n g  o n  LCEC, 

r e n d e r i n g  LCEC's Amended P e t i t i o n  t o  R e s o l v e  a T e r r i t o r i a l  

D i s p u t e  moot. D i s m i s s i n g  LCEC's P e t  i t  i o n  w i t h o u t  a n y  s e m b l a n c e  

o f  a h e a r i n g ,  b a s e d  o n  a n  i n f o r m a l  p r o c e e d i n g  t o  w h i c h  LCEC was 

n o t  a p a r t y  i s  c l e a r l y  a v i o l a t i o n  o f  LCEC's c o n s t i t u t i o n a l  

r i g h t s  and  d o e s  v i o l e n c e  t o  a n y  n o t i o n  o f  d u e  p r o c e s s .  

11. R e s  J u d i c a t a .  L C E C ' s  s e c o n d  a r g u m e n t  is  e s s e n t i a l l y  

t h a t  t h e  O r d e r  e n t e r e d  b y  t h e  PSC i n  t h e  D e c l a r a t o r y  S t a t e m e n t  

p r o c e e d i n g  ( A p p e n d i x  1) t o  w h i c h  LCEC w a s  n o t  a p a r t y ,  i s  n o t  

b i n d i n g  o n  LCEC. The i s s u e s  r a i s e d  b y  LCEC are n o t  i d e n t i c a l  t o  

t h e  n a r r o w  i s s u e  r a i s e d  b y  FPL. E v e n  i f  t h e  i s s u e s  were ---- 



i d e n t i c a l ,  L C E C  c a n n o t  b e  e s t o p p e d  b y  s u c h  a n  O r d e r  when i t  w a s  

n o t  a  p a r t y  t o  t h e  p r o c e e d i n g  a n d  when no  f o r m a l  h e a r i n g  w a s  e v e r  

c o n d u c t e d  o n  a n y  i s s u e .  L C E C 1 s  c l a i m s  i n c l u d e  a  s p e c i f i c  

a g r e e m e n t  w i t h  FPL, w h i l e  FPL1s D e c l a r a t o r y  S t a t e m e n t  p r o c e e d i n g  

o n l y  i n v o l v e d  a  g e n e r a l  s t a t e m e n t  o f  o b l i g a t i o n s  o f  a n y  p u b l i c  

u t i l i t y  unde r  S366.03 F l a .  S t a t . .  

111. T e r r i t o r i a l  A q r e e m e n t  & C h a p t e r  366.04 F l a .  S t a t .  -------- - 
L C E C 1 s  t h i r d  a r g u m e n t  i s  b a s e d  o n  t h e  a c t u a l  a g r e e m e n t  w i t h  FPL 

o n  s e r v i c e  a r e a s ,  t h e  PSC O r d e r  a p p r o v i n g  t h e  a g r e e m e n t ,  and  t h e  

g e n e r a l  p u b l i c  i n t e r e s t  i n  a v o i d a n c e  o f  d u p l i c a t i o n  o f  f a c i l i t i e s  

u n d e r  S366.04,  F l a .  S t a t . .  LCEC1s p o i n t  i s  t h a t  a l l o w i n g  FPL t o  

f u r n i s h  e l e c t r i c  s e r v i c e  t o  a  c u s t o m e r  whose end  u s e  f a c i l i t i e s  

a r e  w h o l l y  w i t h  L C E C 1 s  s e r v i c e  a r e a  d o e s  v i o l e n c e  t o  t h e  i n t e n t  

and p u r p o s e  o f  t h e  t e r r i t o r i a l  a g r e e m e n t ,  and  S366.04 F l a .  S t a t . .  

A l l o w i n g  s u c h  c o n d u c t ,  u s i n g  a n  a r t i f i c i a l  " p o i n t  o f  s e r v i c e "  

n o t i o n ,  r e n d e r s  t h e  t e r r i t o r i a l  a g r e e m e n t  m e a n i n g l e s s ,  and w i l l  

p e r m i t  " r a n g e  w a r s "  b e t w e e n  c o m p e t i n g  u t i l i t i e s .  T h i s  c o u r t  

s h o u l d  a d o p t  a  r u l e  o f  r e a s o n  i n  l o o k i n g  a t  t h e  " p o i n t  o f  

s e r v i c e "  t h e o r y ,  and  d e c i d e  t h a t  a  g e o g r a p h i c  l o a d  c e n t e r  t e s t  o r  

e n d  u s e  f a c i l i t y  t e s t  c o m p o r t s  w i t h  r e a s o n  a n d  l o g i c ,  a n d  w i l l  

p r o m o t e  t h e  o b j e c t i v e s  o f  a v o i d a n c e  o f  uneconomic d u p l i c a t i o n  o f  

f a c i l i t i e s .  

IV.  S t a n d a r d  f o r  Rev iewing  T r i b u n a l  on a  Mot ion  t o  D i s m i s s .  

L C E C 1 s  l a s t  a r g u m e n t  i s  t h e  b a s i c ,  w e l l  s e t t l e d  p r i n c i p l e  t h a t  

when a  c o u r t  i s  c a l l e d  o n  t o  r e v i e w  a  c o m p l a i n t  o r  p e t i t i o n  f o r  



• p u r p o s e s  o f  a  m o t i o n  t o  d i s m i s s ,  t h e  f a c t s  a l l e g e d ,  f o r  p u r p o s e s  

o f  t h e  m o t i o n ,  a r e  d e e m e d  t o  b e  t r u e .  B a s e d  o n  t h a t  p r i n c i p l e ,  

i t  w a s  e r r o r  f o r  t h e  PSC t o  d e t e r m i n e  t h a t  t h e  P e t i t i o n  f a i l e d  t o  

" d e m o n s t r a t e "  a  v i o l a t i o n  o f  t h e  t e r r i t o r i a l  a g r e e m e n t  and t h e n  

d i s m i s s  t h e  P e t i t i o n  w i t h  p r e j u d i c e .  The  P e t i t i o n  o n  i t s  f a c e  

a l l e g e s ,  (1) a  v i o l a t i o n  o f  t h e  t e r r i t o r i a l  a g r e e m e n t ,  ( 2 )  a  

v i o l a t i o n  o f  S366.04 F l a .  S t a t . ,  ( 3 )  a  v i o l a t i o n  o f  L C E C ' s  c o n -  

s t i t u t i o n a l  r i g h t s ,  and  ( 4 )  a  v i o l a t i o n  o f  e s t a b l i s h e d  p o l i c y  o f  

t h e  PSC t o  e n c o u r a g e  t e r r i t o r i a l  a g r e e m e n t s .  The PSC, i g n o r i n g  

t h e  p r i n c i p l e  t h a t  s u c h  a l l e g a t i o n s  m u s t  b e  t r e a t e d  a s  t r u e ,  

d e c i d e d  t h a t  LCEC " f a i l e d  t o  d e m o n s t r a t e "  a  v i o l a t i o n ,  w i t h o u t  

a l l o w i n g  a n y  e v i d e n c e  t o  b e  p r e s e n t e d ,  w i t h o u t  a n y  d i s c o v e r y ,  

w i t h o u t  a n y  h e a r i n g .  I n  s h o r t ,  t h e  PSC d e n i e d  L C E C  t h e  a o p p o r t u n i t y  t o  d e m o n s t r a t e  t h e  v i o l a t i o n  ( t h a t ' s  what  t h e  h e a r i n g  

i s  f o r ) ,  a n d  t h e n  u s e d  t h e  f a i l u r e  t o  d e m o n s t r a t e  t h e  v i o l a t i o n  

a s  a n  e x c u s e  t o  d i s m i s s  t h e  P e t i t i o n .  T h i s  m u s t  n o t  s t a n d .  



I. WHETHER LCEC'S FEDERAL & STATE CON- 
STITUTIONAL RIGHT TO DUE PROCESS OF LAW HAS 
BEEN ABRIDGED WHEN, (1) AN ORDER ENTERED IN A 
DECLARATORY STATEMENT PROCEEDING TO WHICH 
LCEC WAS NEITHER A PARTY NOR A PARTICIPANT 
HAS BEEN USED BY THE PSC TO BAR ANY CLAIM BY 
LCEC IN A SUBSEQUENT PROCEEDING TO RESOLVE A 
TERRITORIAL DISPUTE, AND (2) LCEC HAS BEEN 
DEN1 ED THE RIGHT TO ANY EVIDENTIARY HEARING 
OR FORMAL PROCEEDING PROVIDED FOR BY CHAPTER 
120 FLORIDA STATUTES. 

The Florida Supreme Court held in -- Tampa Electric Co. 

v. Withlacoochee River Electric Coop. that the right of an -- 
electric utility to serve its customers in its service area is a 

property right which may not be unlawfully injured or hindered. 

122 So.2d 471, 472-73 (Fla. 1960). The Court reasoned that this 

property right included the utility's interest in the revenue 

e which it would receive from the services to be rendered to its 

customers in the future, and a utility's property rights could be 

damaged by the loss of profits and by the waste and disuse of 

equipment. - Id. at 472-73. 

Article 1, Section 9 of the Florida Constitution and the 

Fourteenth Amendment to the United States Constitution provide 

that no person shall be deprived of life, liberty or property 

without due process of law. In interpreting the meaning of 

"person" under the Florida and Federal Constitutions, the Florida 

Supreme Court in Freidus v. Freidus, 89 So.2d 604, 605 (Fla. 

1956), held that a corporation is a "person" within the meaning 

of due process of law under the Fourteenth Amendment. Later, the 

Florida Supreme Court ruled that due process of law under the 



Florida and Federal Constitutions extends to property rights of 

corporations. Aztec Motel, Inc. v. Faircloth, 

(Fla. 1971). It is therefore well settled that LCEC as a 

corporation duly incorporated under the laws of Florida, is 

entitled to due process of law. Freidus at 605; Aztec at 854. 

Administrative agency action in Florida is strictly held to 

the procedural due process requirements of notice and an 

opportunity to be heard. Hollywood Jaycees v. State Dept. of 

Revenue, 306 So.2d 109 (Fla. 1974); Hime v. Fla. Real Estate 

Commission, 61 So.2d 182 (Fla. 1952). LCEC, as a party with an --- 
actual, present, adverse and antagonistic interest to FPL's 

Petition for Declaratory Statement was not made a party to that 

proceeding. 

The PSC, by denying LCEC's Motion to Consolidate its 

Petition with that of FPL's in Docket No. 840414-EI, refused to 

afford LCEC a reasonable opportunity to be heard. Not only was 

LCEC denied an opportunity to be heard through a consolidated 

proceeding, but has also been prohibited by the PSC from 

conducting discovery in the case at bar. (R-68) Where an 

affected party is denied reasonable opportunity to be heard, "or 

without obtaining or considering any substantial evidence, where 

investigation, inquiry and evidence are necessary as a basis for 

the action taken, the proceeding is not had in due course of law 

and this court [Florida Supreme Court] will not enforce it". 

State ex rel. Railroad Commissioners v. Florida East Coast 

Railway Co., 59 So. 385, 393 (Fla. 1912). Such a denial of due -- 



p r o c e s s ,  a s  c o m m i t t e d  i n  t h e  c a s e  a t  b a r ,  a v o i d s  a n y  s t a t u t o r y  

p r e s u m p t i o n  t h a t  t h e  a c t i o n  t a k e n  was  r e a s o n a b l e  or  j u s t .  - Id .  

T h i s  v e r y  C o u r t  h a s  s t a t e d ,  i n  - W i l l i a m s  - v. K e l l y ,  1 8 2  So.  

8 1 1  ( 1 9 3 8 ) ,  t h a t  w h e n e v e r  l i f e ,  l i b e r t y  o r  p r o p e r t y  r i g h t s  a r e  

i n v o l v e d  i n  any  o f f i c i a l  a c t i o n ,  t h e  o r g a n i c  r e q u i r e m e n t s  o f  d u e  

p r o c e s s  o f  l a w  m u s t  b e  a f f o r d e d ,  w h e t h e r  s u c h  a c t i o n  i s  t h e  

e x e r c i s e  o f  t h e  p o w e r s  o f  gove rnmen t  by  g o v e r n m e n t a l  d e p a r t m e n t s ,  

o r  w h e t h e r  t h e  a c t i o n  o f  a n  a d m i n i s t r a t i v e  o r  m i n i s t e r i a l  

f u n c t i o n .  The  U n i t e d  S t a t e s  S u p r e m e  C o u r t ,  i n  Hughes  v. R o w e ,  -- 
1 0 1  S.Ct. 1 7 3  (U.S. 1 9 8 0 ) ,  h e l d  t h a t  p r o c e d u r a l  d u e  p r o c e s s  is 

a b s o l u t e ,  n o t  d e p e n d i n g  o n  t h e  m e r i t s  o f  a  c l a i m a n t ' s  

a l l e g a t i o n s ,  b e c a u s e  o f  t h e  i m p o r t a n c e  t o  o r g a n i z e d  s o c i e t y  t h a t  

• d u e  p r o c e s s  b e  o b s e r v e d .  D e n i a l  o f  d u e  p r o c e s s  s h o u l d  b e  

a c t i o n a b l e  w i t h o u t  p r o o f  o f  a c t u a l  i n j u r y .  - I d .  a t  

W h i l e  n o  o n e  w i l l  a r g u e  t h a t  t h e  PSC i s  n o t  a c o u r t  o f  

r e c o r d ,  n o n e t h e l e s s ,  i t  i s  b o u n d  b y  b a s i c  s t a n d a r d s  o f  f a i r n e s s  

w h i c h  m u s t  b e  m e t  i f  d u e  p r o c e s s  i s  t o  p r e v a i l .  C i t y  o f  M i a m i  v. --- 
J a r v i s ,  1 3 9  So.2d 5 1 3 ,  5 1 5  ( F l a .  3d DCA 1 9 6 2 ) .  B a s i c  s t a n d a r d s  

were d e s c r i b e d  i n  D e e 1  - Motors, I n c .  v. D e p a r t m e n t  o f  C o m m e r c e ,  

2 5 2  So .2d  3 8 9  ( F l a .  1s t  D C A  1 9 7 1 ) ,  w h e r e  t h e  c o u r t ,  i n  

d e t e r m i n i n g  t h a t  t h e  Depa r tmen t  o f  Commerce f a i l e d  t o  a f f o r d  d u e  

p r o c e s s  t o  t h e  p e t i t i o n e r ,  Deel M o t o r s ,  I n c . ,  h e l d  t h a t  

A d m i n i s t r a t i v e  P r o c e d u r e  A c t  p r o c e e d i n g s  c o n t e m p l a t e s :  1) 

r e a s o n a b l e  n o t i c e ,  2 )  o p p o r t u n i t y  t o  a p p e a r  a n d  b e  h e a r d  o n  t h e  

a i s s u e ,  3 )  a n  o r d e r  b a s e d  o n  s w o r n  t e s t i m o n y  o f  w i t n e s s e s  a n d  



0 c r e d i b l e  d o c u m e n t a r y  e v i d e n c e ,  4 )  t h e  r i g h t  t o  c r o s s - e x a m i n e  

w i t n e s s e s  a g a i n s t  t h e m ,  a n d  5 )  t o  b e  h e a r d  r e g a r d i n g  p r o p o s e d  

a g e n c y  a c t i o n .  - I d .  a t  389 ,  394.  

I n  t h e  case  a t  b a r ,  L C E C  h a s  n o t  b e e n  a f f o r d e d  e v e n  t h e  

p r e t e n s e  o f  b a s i c  f a i r n e s s .  A p r o c e e d i n g  ( w e  d e c l i n e  t o  u s e  t h e  

word " h e a r i n g n  b e c a u s e  n o  w i t n e s s e s  were c a l l e d ,  n o  t e s t i m o n y  w a s  

t a k e n ,  a n d  n o  e v i d e n c e  was p r e s e n t e d )  w a s  had o n  December  4, 1984 

o n  a P e t i t i o n  b y  FPL. LCEC was n o t  a p a r t y .  Tongue- in -cheek  t h e  

PSC s a y s  i n  O r d e r  # 1 5 4 5 2 ,  t h a t  L C E C  " w a s  o f f e r e d  i n t e r v e n o r  

s t a t u s . . .  b u t  d e c l i n e d  t h e  same". Y e s ,  t h a t  i s  t r u e .  L C E C  w a s  

o f f e r e d ,  a t  t h e  v e r y  c o n f e r e n c e  a t  w h i c h  t h e  PSC w a s  g o i n g  t o  

i s s u e  t h e  d e c l a r a t o r y  s t a t e m e n t ,  t h e  " o p p o r t u n i t y "  t o  i n t e r v e n e .  

a T h a t  w o u l d  h a v e  a f f o r d e d  L C E C  a b o u t  a s  f a i r  a h e a r i n g  a s  o n e  

would  r e c e i v e  i n t e r v e n i n g  i n  a p r o c e e d i n g  t h a t  h a d  a l r e a d y  b e e n  

t r i e d ,  w i t h  t h e  o n l y  m a t t e r  r e m a i n i n g  b e i n g  t h e  j u d g m e n t .  N o  

w i t n e s s e s ,  n o  e v i d e n c e ,  n o  a r g u m e n t .  T h e  same O r d e r  s a y s  t h a t  

LCEC w a s  " r e p r e s e n t e d  b y  c o u n s e l  a t  t h e  D e c e m b e r  4 t h  A g e n d a  

C o n f e r e n c e . . . , "  a s  i f  L C E C  were p r e s e n t  i n  t h e  FPL d o c k e t .  Y e s ,  

LCEC w a s  i n  t h e  room, a p p e a r i n g  i n  L C E C ' s  - own d o c k e t  a n d  a r g u i n g  

a M o t i o n  t o  C o n s o l i d a t e  a s  s t a t e d  i n  t h e  O r d e r .  T h e  PSC 

c h o s e  t o  d e n y  t h e  M o t i o n .  I t  s h o u l d  n o t  now b e  a l l o w e d  t o  c l a i m  

t h a t  LCEC had a n  o p p o r t u n i t y  t o  b e  h e a r d .  

T h e  s u b s t a n t i v e  r i g h t s  o f  L C E C  h a v e  b e e n  d e c i d e d  b y  resor t  

t o  a  d e c l a r a t o r y  s t a t e m e n t  p r o c e e d i n g  a t  w h i c h  n o  h e a r i n g  o f  a n y  

s u b s t a n c e  t o o k  p l a c e .  A s  a n  a d m i n i s t r a t i v e  a g e n c y ,  t h e  PSC i s  

m n o t  e x e m p t  f r o m  t h e  c o n s t i t u t i o n a l  r e q u i r e m e n t s  o f  p r o c e d u r a l  d u e  



p r o c e s s .  Thorn v. F l o r i d a  R e a l  Es ta te  Commiss ion ,  146  So.2d 907 

( F l a .  2d DCA 1 9 6 2 ) .  

L C E C  d o e s  n o t  a s k  t h i s  C o u r t  t o  d e c i d e  t h e  me r i t s  o f  t h e  

case ,  w h a t  i t  w a n t s  i s  a f a i r  h e a r i n g .  S o  f a r  i t  h a s  b e e n  

d e n i e d .  



11. WHETHER A DECLARATORY STATEMENT 
ISSUED BY THE PSC OVER AN ISSUE OF FPL'S 
OBLIGATIONS UNDER FLA. STAT. S366.03 TO SERVE 
A CUSTOMER IS BINDING AND RES JUDICATA AS TO 
LCEC'S TERRITORIAL DISPUTE CLAIM, WHEN, (1) 
LCEC WAS NOT A PARTY TO THE PRIOR ACTION, (2) 
THE TERRITORIAL DISPUTE INVOLVES PROPERTY 
RIGHTS OF LCEC AND A WRITTEN AGREEMENT 
BETWEEN FPL AND LCEC, AND (3) NO FORMAL, 
EVIDENTIARY HEARING OF ANY KIND HAS EVER BEEN 
HELD EITHER IN THE CASE AT BAR, OR IN THE 
DECLARATORY STATEMENT CASE. 

With respect to declaratory statements, the Florida Admini- 

strative Procedure Act provides as follows: 

Each agency shall provide by rule the 
procedure for the filing and prompt 
disposition of petitions for declaratory 
statements. A declaratory statement shall 
set out the agency's opinion as to the 
applicability of a specified statutory 
provision or of any rule or order of the 
agency as it applies to the petitioner in his 
particular set of circumstances only. The 
agency shall give notice of each petition and 
its disposition in the Florida Administrative 
Weekly, except that educational units shall 
give notice in the same manner as provided 
for rules in s. 120.54(1)(a), and transmit 
copies of each petition and its disposition t 
the committee. Agency disposition of 
petitions shall be final agency action. 

S120.565, Fla. Stat. (1983). The Florida public service ------- 
Commission has implemented S 120.565 by providing that " [a] ny 

person may seek a declaratory statement as to the applicability 

of a specific statutory provision or of any rule or order of the 

Commission as it applies to the Petitioner in his or her 

particular set of circumstances only." Rule 25-22.20(1) F.A.C.. 

The PSC has described the purpose and use of the declaratory 

0 
statement as follows: 



A d e c l a r a t o r y  s t a t e m e n t  i s  a  m e a n s  f o r  
r e s o l v i n g  a  c o n t r o v e r s y  o r  a n s w e r i n g  
q u e s t i o n s  o r  d o u b t s  c o n c e r n i n g  t h e  a p p l i c a -  
b i l i t y  o f  a n y  s t a t u t o r y  p r o v i s i o n ,  r u l e  o r  
o r d e r  a s  i t  d o e s ,  or  may, a p p l y  t o  p e t i t i o n e r  
i n  h i s  or  h e r  p a r t i c u l a r  c i r c u m s t a n c e s  on ly .  
T h e  p o t e n t i a l  i m p a c t  u p o n  p e t i t i o n e r ' s  
i n t e r e s t s  m u s t  b e  a l l e g e d  i n  o r d e r  f o r  
p e t i t i o n e r  t o  show t h e  e x i s t e n c e  o f  a  c o n t r o -  
v e r s y ,  q u e s t i o n  o r  d o u b t .  

Ru le  25-22.21 F.A.C. 

U n d e r  t h e  C o m m i s s i o n ' s  r u l e s ,  t h e  C o m m i s s i o n  "may" h o l d  a  

h e a r i n g  t o  d i s p o s e  o f  a  p e t i t i o n  f o r  a  d e c l a r a t o r y  s t a t e m e n t .  

R u l e  25-22.22. I f  a  h e a r i n g  i s  h e l d ,  i t  i s  t o  b e  c o n d u c t e d  

p u r s u a n t  t o  S120.57,  F l a .  S t a t .  o n  a n  e x p e d i t e d  b a s i s ,  o r  a s  

o t h e r w i s e  a g r e e d  upon by t h e  Commission and t h e  p a r t i e s .  S e c t i o n  

120.57 o f  t h e  ~ l o r i d a  APA p r o v i d e s  f o r  t h e  h o l d i n g  o f  e v i d e n t i a r y  

h e a r i n g  " i n  a l l  p r o c e e d i n g s  i n  which  t h e  s u b s t a n t i a l  i n t e r e s t s  o f  

a  p a r t y  a r e  d e t e r m i n e d  b y  a n  a g e n c y  ...." S120.57 F l a .  S t a t .  

( S u p p .  1 9 8 4 ) .  I n  t h e  c a s e  a t  b a r ,  t h e  PSC r e f u s e d  t o  h o l d  a n  

e v i d e n t i a r y  h e a r i n g  o n  FPL's P e t i t i o n  f o r  D e c l a r a t o r y  S t a t e m e n t ,  

m e r e l y  b r i n g i n g  i t  u p  a t  a n  Agenda  C o n f e r e n c e  (R-78 ) .  L C E C  

d e c l i n e d  t o  i n t e r v e n e  i n  t h e  d e c l a r a t o r y  s t a t e m e n t  p r o c e e d i n g  

b e c a u s e  i f  i t  d i d ,  LCEC w o u l d  h a v e  t o  t a k e  t h e  c a s e  a s  i t  f o u n d  

i t ,  p r o c e e d  w i t h o u t  a  c h a n c e  t o  p r e p a r e ,  a n d  w a i v e  a l l  d u e  

p r o c e s s  r i g h t s  o f  n o t i c e .  L C E C  w a s  n o t  a  p a r t y  t o  t h e  

d e c l a r a t o r y  s t a t e m e n t  p r o c e e d i n g ,  a n d  t h e r e f o r e  no  s t a n d i n g  t o  

a p p e a l  t h e  O r d e r  o n  R e q u e s t  f o r  D e c l a r a t o r y  S t a t e m e n t ,  w h i c h  

d e t e r m i n e d  t h e  n a r r o w  i s s u e  t h a t  FPL had a  s t a t u t o r y  d u t y  u n d e r  

S 3 6 6 . 0 3  ------ F l a .  S t a t .  ( 1 9 8 3 )  t o  s e r v e  FMM. S e e  S 1 2 0 . 6 8 ( 1 )  --- 



Fla. Stat. ("A party who is adversely affected by final agency 

action is entitled to judicial review"); State Department - of 

Health & Rehabilitative Services v. Barr, 359 So.2d 503, 505 

(Fla. 1st DCA 1978) (persons not parties to a Section 120.565 

proceeding are not in a position to seek judicial review of the 

resulting declaratory statement). 

The PSC and FPL nevertheless contend that the declaratory 

statement issued by the Commission in response to FPL's Petition 

must be regarded as having collaterally estopped LCEC from 

contesting any of the issues raised and decided in the 

declaratory statement proceeding, thus rendering moot LCEC's 

Amended Petition for Resolution of a Territorial Dispute. This 

collateral estoppel is said to arise simply because LCEC had the 

"opportunityn to intervene and participate in the declaratory 

statement proceeding. Such a contention is contrary to the well- 

established proposition in Florida administrative law that a 

declaratory statement is stare decisis if anything, not res 

judicata, with respect to persons not parties to the declaratory 

statement proceeding. In State Department of Health & Rehabili- 

tative Services v. Barr, supra, the Department of Health and 

Rehabilitative Services issued a declaratory statement in 

response to an appropriate petition pursuant to 5120.565 Fla. 

Stat.. The respondents then filed a rule-challenge petition 

pursuant to 5120.56 Fla. Stat., contending that the declaratory 

statement amounted to an illicit rule not promulgated in 

accordance with 5120.54 Fla. Stat.. The First District Court of 



Appeal initially held that S120.56 did not vest jurisdiction in a 

hearing officer "to invalidate or obliterate an agency's 

declaratory statement, regularly issued under Section 120.565, as 

in whole or in part a rule". 359 So.2d at 505. 

The respondents expressed concern that persons not parties 

to a Section 120.565 proceeding, who therefore are not in a 

position to seek judicial review of the resulting declaratory 

statement, might later "be adversely affected by the agency's 

enforcement against them of its interpretation of law thus 

announced". Id. The court responded to this concern by saying: 

"That is true. Agency orders rendered in 
Section 120.57 proceedings may in the same 
way indirectly determine controversies and 
affect persons yet unborn. But the rule is 
stare decisis, not res judicata. If such a 
~erson's substantial interests are to be 
determined in the light of a prior agency 
order or declaratory statement, Section 
120.57 proceedinqs will 
opportunity to attack the agency's position 
by appropriate means, and Section 120.68 will 
provide judicial review in due course." 

Id, at 505 (emphasis added); accord Cenac v. Florida State Board - 

of Accountancy, 399 So.2d 1013, 1018 (Fla. 1st DCA 1981) ------------ 
(declaratory statements are final agency action, are reviewable, 

and have the effect of stare decisis); Rice v. Department of 

Health & Rehabilitative Services, 386 So.2d 844, 847 (Fla. 1st 

DCA 1980) (appellants' construction of the statute is not 

necessarily foreclosed by a contrary agency order entered earlier 

in proceedings to which appellants were not parties; there has 

a been no rulemaking to construe the statute, and as to these 



appellants that earlier order has no res judicata effect, citing 

Barr) . 
Of course, if the PSC had engaged in rulemaking and 

promulgated a formal rule that the point of delivery, rather than 

the point of use or consumption, should always control in 

determining whether a violation of a PSC-approved territorial 

agreement has occurred, that rule "would be well-nigh 

conclusive". Bowling v. Department of Insurance, 394 So.2d 165, 

174 (Fla. 1st DCA 1981). But the PSC did not engage in 

rulemaking. It only issued a declaratory statement, which is 

directed to resolving a controversy or question as to the 

applicability of a statute, rule or order to a petitioner "in his 

0 or her particular circumstances only". Rule 25-22.21. Thus, a 

declaratory statement proceedings is more akin to an adjudicatory 

proceeding under S120.57 Fla. Stat.. 

In State Department of Health & Rehabilitative Services v. 

Professional Firefighters - of Florida, 366 So.2d 1276, 1277 (Fla. 

1st DCA 1979) The Court said, "A declaratory statement 

adjudicates rights ...; it is 'final agency action' and 

'reviewable in the same way as orders entered in Section 120.57 

proceedings...' A rulemaking proceeding, authorized by 

S120.54(3), on the other hand, allows 'affected persons an 

opportunity to present evidence and argument on all issues under 

consideration appropriate to inform [the agency] of their 

a contentions.'"). The necessity of reproving contested nonrule 



policy in Section 120.57 proceedings is the price the agency pays 

to avoid rulemaking. Bowling v. Department of Insurance, supra, 

394 So.2d at 174 n.16; - see Hill v. School Board of Leon County, 

351 So.2d 732, 733 (Fla. 1st DCA 1977), cert. denied, 359 So.2d 

1215 (Fla. 1978). 

Moreover, LCEC's decision not to intervene in the 

declaratory judgment proceedings was just if ied by the PSC's 

arbitrary denial of an evidentiary hearing which would have 

occurred if it had granted LCEC1s Motion to Consolidate. In 

Sans Souci v. Division of Florida Land Sales & Condominiums, 448 

So.2d 1116 (Fla. 1st DCA 1984), condominium unit owners, through 

their condominium association, sought a Section 120.565 

a declaratory statement from the Division to preclude San Souci 

from raising the rent by exercising the rent escalation clause in 

the master sublease. The Division granted San Soucils motion to 

intervene, but refused to grant its request for an evidentiary 

hearing. Rule 7-3.01(4) (a) (2) of the Florida Administrative Code 

provides that the Division, in its discretion, "may" conduct an 

evidentiary hearing prior to rendering its declaratory statement. 

Sans Souci argued that the agency's denial of an evidentiary 

hearing amounted to a denial of due process. The Court held that 

the Division committed an abuse of discretion by denying Sans 

Souci an evidentiary hearing: 

"In the instant case, although the 
division had the discretion to deny an 
evidentiary hearing, we hold that it abused 
its discretion in doing so under the circum- 
stances. As stated above, the novation issue 



necessarilv involved the division's 
considering mixed questions of law and fact, 
the resolution of which could have, and 
proved to, greatly impinge on San Souci's 
r i g h t  t o  e x e r c i s e  i t s  c o n t r a c t u a l  
prerogatives. Given the nature -- of the issue 
and the rights at stake, San Souci, or either 
of the parties, was due an evidentiary 
hearing." 

448 So.2d, at 1120 (emphasis added). Similarly, LCEC is due an 

evidentiary hearing since the issue as to the proper 

interpretation of the 1964 territorial agreement involves 

consideration of mixed questions of law and fact, the resolution 

of which will certainly have great impact on LCEC's protected 

property rights under the agreement. - See Tampa Electric Co. v. -- 
Withlacochee River Electric Cooperative, Inc., 122 So.2d 471, 473 

a (Fla. 1960). 

In short, LCEC is not barred by res judicata or collateral 

estoppel from proceeding with its territorial dispute action. 

The order entered in the S120.565 declaratory statement 

proceeding to which LCEC was not a party is stare decisis at 

best. LCEC is entitled to a full evidentiary hearing on the 

issues addressed in its Amended Petition. 



111. WHETHER FPL IS VIOLATING (1) THE 
1964 TERRITORIAL AGREEMENT WITH LCEC AND (2) 
THE INTERESTS OF THE PUBLIC UNDER CHAPTER 366 
FLORIDA STATUTES, BY DELIVERING ELECTRIC 
SERVICE TO A CUSTOMER WHOSE ENTIRE END USE 
FACILITY IS 2 MILES INSIDE LCEC SERVICE AREA 
WHEN THE CUSTOHER, TOAVOIDTHE EFFECTOF THE 
TERRITORIAL AGREEMENT, BUILT ITS O W N  
TRANSMISSION LINE TO A POINT JUST ACROSS THE 
BOUNDARY LINE BETWEEN LCEC AND FPL? 

The  1 9 6 4  R e t a i l  T e r r i t o r i a l  S e r v i c e  A g r e e m e n t  b e t w e e n  

FPL and LCEC p r o v i d e s :  " I t  is a g r e e d  t h a t  n e i t h e r  w i l l  o f f e r  t o  

s e r v e  a c u s t o m e r  o u t s i d e  i t s  s e r v i c e  a r ea  a s  s h o w n  o n  E x h i b i t  A 

w i t h o u t  f i r s t  c o n s u l t i n g  a n d  r e a c h i n g  a g r e e m e n t  w i t h  t h e  o t h e r  

p a r t y . "  ( R - 4 8 )  I n  O r d e r  N o .  3 7 9 9 ,  d a t e d  A p r i l  2 8 ,  1 9 6 5 ,  (R-50 )  

by  wh ich  t h e  ~ l o r i d a  PSC a p p r o v e d  t h e  a g r e e m e n t ,  t h e  Commiss ion  

a e n u m e r a t e d  t h e  f o l l o w i n g  " a d v a n t a g e s  o f  h a v i n g  a  t e r r i t o r i a l  

a g r e e m e n t "  : 

" I f  t h e r e  is no  a g r e e m e n n t ,  t h e r e  w i l l  b e  
d u p l i c a t i o n s  o f  s e r v i c e  a s  a  r e s u l t  o f  
u n r e s t r a i n e d  c o m p e t i t i o n ,  w h i c h  i n  t u r n  h a s  
s e v e r a l  u n d e s i r a b l e  r e s u l t s .  U n r e s t r a i n e d  
c o m p e t i t i o n  l e a d s  t o  a t t e m p t e d  p r e e m p t i o n  o f  
a r e a s  by  t h e  p r e m a t u r e  e r e c t i o n  o f  more l i n e s  
t h a n  a r e  needed  f o r  i m m e d i a t e  s e r v i c e ,  wh ich  
l e s s e n s  t h e  i m m e d i a t e  r e t u r n  o f  t h e  
i n v e s t m e n t  and ,  i n  e f f e c t ,  m u s t  b e  s u b s i d i z e d  
by  o t h e r  c u s t o m e r s  o f  t h e  u t i l i t y .  I t  means 
d u p l i c a t i o n  o f  f a c i l i t i e s  i n  t h e  same p u b l i c  
w a y s  w h i c h  r e s u l t s  i n  n e i t h e r  u t i l i t y  b e i n g  
a b l e  t o  g e t  a  f u l l  r e t u r n  o n  i t s  i n v e s t m e n t ,  
t o  t h e  d e t r i m e n t  o f  o t h e r  c u s t o m e r s  who,  i n  
e f f e c t ,  a l s o  s u b s i d i z e  s u c h  u n e c o n o m i c a l  
o p e r a t i o n s .  I t  r e q u i r e s  more e m p l o y e e s  t o  b e  
c o n s t a n t l y  i n  t h e  c o m p e t i t i v e  a r e a s  a n d  
c o n s u m e s  more t i m e  a n d  e n e r g y  i n  e f f o r t s  t o  
" o u t s e l l n  t h e  c o m p e t i n g  u t i l i t y .  I t  m a k e s  
f o r  u n s a t i s f a c t o r y  c u s t o m e r  r e l a t i o n s  i n  t h a t  
t h e  c u s t o m e r ,  b e i n g  b e t w i x t  c o m p e t i n g  
u t i l i t i e s ,  i s  d r a w n  i n v o l u n t a r i l y  i n t o  t h e  
c o m p e t i t i v e  s q u a b b l e s  a n d  m u s t  s u f f e r  t h e  



r e s u l t i n g  s e r v i c e  i n e f f i c i e n c i e s .  I t  
p r e v e n t s  t h e  f u l l  d e v e l o p m e n t  o f  t h e  c u s t o m e r  
p o t e n t i a l  i n  t h e  c o m p e t i t i v e  a r e a  s i n c e  
knowledge  t h a t  a  f u l l  r e t u r n  is u n o b t a i n a b l e  
t e n d s  t o  d i v e r t  t h e  a c t i v i t i e s  n e c e s s a r y  f o r  
s u c h  d e v e l o p m e n t  t o  m o r e  p r o f i t a b l e  a r e a s ,  
a l l  t o  t h e  d e t r i m e n t  o f  t h e  c u s t o m e r ,  a n d  
a c c o r d i n g l y ,  n o t  i n  t h e  p u b l i c  i n t e r e s t .  (R- 
5 0 , 5 1 ) .  

I t  i s  c l e a r  t h a t  FPL ' s  p r o v i s i o n  o f  e l e c t r i c  p o w e r  t o  

F l o r i d a  M i n i n g  & Mate r i a l s  f o r  u s e  a n d  c o n s u m p t i o n  a t  F l o r i d a  

Min ing ' s  r o c k  c r u s h i n g  o p e r a t i o n s  w i t h i n  L C E C 1 s  s e r v i c e  area a s  

d e s i g n a t e d  i n  t h e  t e r r i t o r i a l  a g r e e m e n t  amoun t s  t o  a  v i o l a t i o n  o f  

t h e  a g r e e m e n t  e v e n  t h o u g h  t h e  power  is  b e i n g  s u p p l i e d  t o  F l o r i d a  

M i n i n g  a t  a p o i n t  w i t h i n  FPL 's  s e r v i c e  area .  F o r  e x a m p l e ,  i n  

S o u t h w e s t e r n  E lec t r ic  Power C o .  v .  Carrol l  E l ec t r i c  C o o p e r a t i v e  

Corp., 261  A r k .  919,  554 S.W.2d 308 ( 1 9 7 7 ) ,  S o u t h w e s t e r n  E lec t r ic  

Power  Company (SWEPCO) and  Beave r  Water D i s t r i c  ( B e a v e r )  e n t e r e d  

i n t o  a c o n t r a c t  w h e r e b y  SWEPCO a g r e e d  t o  p r o v i d e  e l e c t r i c a l  

s e r v i c e  t o  B e a v e r  o v e r  a p r i v a t e  l i n e  c o n s t r u c t e d  b y  t h e  w a t e r  

d i s t r i c t .  The  p r i v a t e  l i n e  r a n  f r o m  B e a v e r ' s  i n t a k e ,  t r e a t m e n t  

and pumping f a c i l i t i e s  l o c a t e d  i n  a n  area c e r t i f i c a t e d  t o  C a r r o l l  

E lec t r ic  C o o p e r a t i v e  Corp. (Car ro l l )  t o  a  p o i n t  o u t s i d e  C a r r o l l ' s  

a r ea  c e r t i f i c a t e d  t o  SWEPCO. C a r r o l l  b r o u g h t  a  d e c l a r a t o r y  

judgment  a c t i o n  and o b t a i n e d  a j udgmen t  t h a t  t h e  c o n t r a c t  b e t w e e n  

B e a v e r  a n d  SWEPCO w a s  v o i d  a s  v i o l a t i n g  a n  A r k a n s a s  s t a t u t e  

p r o h i b i t i n g  any  p u b l i c  u t i l i t y  f rom u n d e r t a k i n g  a  u t i l i t y  s e r v i c e  

i n  a n  a r ea  a l l o c a t e d  t o  a n o t h e r  e l e c t r i c  c o o p e r a t i v e  o r  p u b l i c  

u t i l i t y .  A r k .  S t a t .  Ann. S73-240  ( 1 9 7 5 ) .  

a I n  u p h o l d i n g  t h e  t r i a l  c o u r t ' s  j u d g m e n t ,  t h e  A r k a n s a s  



Supreme C o u r t  s a i d :  

Whi l e  t h e r e  a p p e a r s  t o  b e  no  p r e v i o u s l y  
d e c i d e d  case i n  A r k a n s a s ,  o t h e r  j u r i s d i c t i o n s  
have  r e c o g n i z e d  t h a t  t h e  p l a c e  and  p u r p o s e  o f  
t h e  u s e  o f  e l e c t r i c  e n e r g y  is c o n t r o l l i n q ,  
r a t h e r  t h a n  t h e  p l a c e  o f  connect ion. . .  [TI he  
sound  r e a s o n i n g  t h a t  t h e  p l a c e  o f  d e l i v e r y  o f  
t h e  e l e c t r i c  c u r r e n t  is  n o t  c o n t r o l l i n g ,  - b u t  
r a t h e r  t h e  p l a c e  a n d  t h e  p u r p o s e  o f  i t s  u s e  
m u s t  b e  t h e  c o n t r o l l i n g  f a c t o r  i s  w i t h o u t  
q u e s t i o n .  

554 S.W.2d a t  310 ( e m p h a s i s  a d d e d ) .  

A number o f  o t h e r  c o u r t s  and  p u b l i c  s e r v i c e  c o m m i s s i o n s  have  

a l s o  h e l d  o r  i n d i c a t e d  t h a t  i t  i s  g e n e r a l l y  t h e  p o i n t  a t  w h i c h  

t h e  e l e c t r i c  o r  o t h e r  s e r v i c e  i s  c o n s u m e d ,  a n d  n o t  t h e  m e t e r i n g  

p o i n t ,  wh ich  c o n t r o l s  w i t h  r e s p e c t  t o  t h e  q u e s t i o n  as  t o  w h e t h e r  

a u t i l i t y  h a s  t h e  r i g h t  o r  a u t h o r i t y  t o  s u p p l y  t h e  s e r v i c e .  

[See ,  I n c o r p o r a t e d  Town o f  Ack ley  v. C e n t r a l  S t a t e s  E l e c t r i c  Co . ,  

204 Iowa 1246,  214 N.W. 879, 880 ( 1 9 2 7 )  ( c r e a m e r y ,  l o c a t e d  i n  t h e  

t o w n ,  p u r c h a s e d  a p r i v a t e  r i g h t - o f - w a y  u p o n  w h i c h  t o  b u i l d  i t s  

l i n e s  t o  c o n n e c t  w i t h  a c a n n i n g  c o m p a n y ' s  l i n e  a n d  t h u s  

i n d i r e c t l y  t i e  i n t o  t h e  e l e c t r i c  c o m p a n y ' s  l i n e  o u t s i d e  t h e  

t o w n ) ;  Town o f  C o u s h a t t a  v. V a l l e y  E lec t r ic  Membersh ip  Corp., 139  

S o . 2 d  8 2 2 ,  8 2 9  ( L a .  C t .  App.  1 9 6 1 )  ( e l e c t r i c  m e m b e r s h i p  

c o r p o r a t i o n  wh ich  had no  r i g h t  t o  s e l l  e l e c t r i c i t y  i n  town c o u l d  

n o t  c i r c u m v e n t  l a w  b y  s e r v i n g  c u s t o m e r  i n  t o w n  t h r o u g h  a mete r  

l o c a t e d  o u t s i d e  t h e  town l i m i t s ) ;  B a i z e n  v. Board o f  P u b l i c  Works 

o f  E v e r e t t ,  1 Mass. App. C t .  6 0 2 ,  304  N.E.2d 586 ,  5 8 8  ( 1 9 7 3 )  

( h o l d i n g  t h a t  town w a s  n o t  a u t h o r i z e d  t o  s u p p l y  water t o  p a r t  o f  

p a r c e l  o f  l a n d  l y i n g  w i t h i n  t o w n  w h e r e  wa te r  w a s  t o  b e  u s e d  t o  



f u r n i s h  w a t e r  s e r v i c e  t o  n i n e - u n i t  a p a r t m e n t  b u i l d i n g  l o c a t e d  

e n t i r e l y  o n  t h a t  p o r t i o n  o f  p a r c e l  l y i n g  o u t s i d e  t o w n  a n d  w i t h i n  

n e i g h b o r i n g  c i t y ) ;  V i l l a g e  o f  B l a i n  v.  I n d e p e n d e n t  S c h o o l  

D i s t r i c t  N o .  1 2 ,  2 7 2  Minn.  3 4 3 ,  1 3 8  N.W.2d 3 2 ,  4 2 - 4 5  ( 1 9 6 5 )  

( s c h o o l  d i s t r i c t  c o u l d  n o t  p u r c h a s e  n a t u r a l  g a s  f o r  h e a t i n g  f r o m  

a v i l l a g e  u t i l i t i e s  c o m m i s s i o n  w i t h o u t  t h e  c o n s e n t  o f  a s e c o n d  

v i l l a g e  i n  w h i c h  t h e  g a s  w a s  t o  b e  consumed ,  e v e n  t h o u g h  t h e  g a s  

w a s  r e c e i v e d  a t  a m e t e r i n g  s t a t i o n  o n  s c h o o l  d i s t r i c t  p r o p e r t y  

w i t h i n  t h e  s u p p l y i n g  v i l l a g e  a n d  t h e n  t r a n s p o r t e d  u n d e r  a n d  

a c r o s s  a s c h o o l  t o  b u i l d i n g s  w i t h i n  t h e  s e c o n d  v i l l a g e  v i a  

f a c i l i t i e s  c o n s t r u c t e d  b y  t h e  s c h o o l  d i s t r i c t ) ;  C a p i t a l  E lec t r ic  

Power  A s s o c i a t i o n  v. M i s s i s s i p p i  P o w e r  & L i g h t  Co., 2 1 8  So.2d - 
707,  713 (Miss. 1 9 6 8 )  ( c o l l e g e  c o u l d  n o t  buy e l e c t r i c  e n e r g y  f r o m  

f i r s t  e l ec t r i c  company a t  a m e t e r i n g  p o i n t  w i t h i n  f i r s t  company 's  

s e r v i c e  a r ea  a n d  t r a n s m i t  t h a t  e n e r g y  o v e r  i t s  p r i v a t e l y  o w n e d  

l i n e  f o r  u s e  i n  a d o r m i t o r y  b u i l d i n g  i n  a n  a r ea  c e r t i f i c a t e d  t o  

t h e  s e c o n d  c o m p a n y ) ;  - W e s t e r n  N e w  - Y o r k  W a t e r  Co.  v. C i t y  o f  

B u f f a l o ,  1 2 4  Misc. 2 5 7 ,  2 0 8  N.Y.S. 3 8 7 ,  3 9 0  ( S u p .  C t . ) ,  a f f ' d ,  

2 1 3  A.D. 4 5 8 ,  2 1 0  N.Y.S. 6 1 1  ( 1 9 2 5 ) ,  r e v ' d  o n  o t h e r  g r o u n d s ,  2 4 2  

N.Y. 2 0 2 ,  1 5 1  N.E. 2 0 7  ( 1 9 2 6 )  ( c i t y  l a c k e d  a u t h o r i t y  t o  s u p p l y  

wa t e r  s e r v i c e  t o  g a s  p l a n t  t h r o u g h  a m e t e r i n g  p o i n t  l o c a t e d  

i n s i d e  c i t y  l i n e  o n  v a c a n t  l o t  owned b y  g a s  c o r p o r a t i o n ) ;  H o l s t o n  

R i v e r  E lec t r ic  Co.  v. Hydro E lec t r ic  Corp., 1 7  Tenn. App. 122,  66 

S.W.2d 217,  224 ( 1 9 3 3 )  ( d e f e n d a n t  e l ec t r i c  company c o u l d  n o t  s e l l  

e l e c t r i c i t y  t o  c r e a m e r y  f o r  u s e  w i t h i n  m u n i c i p a l i t y  w h e r e  



d e f e n d a n t  d i d  n o t  have  a f r a n c h i s e ,  e v e n  t h o u g h  e l e c t r i c i t y  w a s  

d e l i v e r e d  a t  p o i n t  o u t s i d e  m u n i c i p a l i t y  a n d  t r a n s m i t t e d  o v e r  

c r e a m e r y ' s  p r i v a t e  l i n e ;  R e  A r i z o n a  E d i s o n  Co., 6 1  Pub.  U t i l .  

Rep .  (N.S . )  5 ,  1 2  ( A r i z .  C o r p .  Comm'n D k t .  No. 9 7 5 1 - E - 9 9 3 ,  

D e c i s i o n  No. 1 5 8 6 0  O c t .  1 5 ,  1 9 4 5 )  ( " [ A ]  u t i l i t y  a n d  a u s e r  o f  

s e r v i c e  may n o t  e v a d e  t h e  l a w  t h r o u g h  t h e  d e v i c e  o f  t h e  c o n s t r u c -  

t i o n  o f  a  l i n e  b y  t h e  u s e r  t o  t h e  s y s t e m  o f  t h e  c o m p e t i n g  

u t i l i t y " ;  u t i l i t y  h o l d i n g  f r a n c h i s e  t o  s e r v e  a r ea  o u t s i d e  c i t y ,  

wh ich  w a s  s e r v e d  by a n o t h e r  u t i l i t y ,  c o u l d  n o t  p r o v i d e  e l e c t r i c  

s e r v i c e  t o  r e f r i g e r a t o r  c o m p a n y  p l a n t  i n s i d e  c i t y  o v e r  p r i v a t e  

l i n e  c o n t r u c t e d  by  company f r o m  i ts  p l a n t  i n t o  u t i l i t y ' s  s e r v i c e  

a rea) ;  Town o f  P i n e v i l l e  v. S o u t h e r n  B e l l  T e l e p h o n e  & T e l e g r a p h  

Co., 4 1  Pub.  U t i l .  Rep. 4 t h  6 1 9 ,  6 2 5  (N.C.  U t i l i t i e s  Comm'n Dkt .  - 
No. P-89, Sub. 1 7  Feb. 17 ,  1981 )  ( p h y s i c a l  l o c a t i o n  o f  PBX s w i t c h  

t h r o u g h  wh ich  S o u t h e r n  B e l l  would p r o v i d e  t e l e p h o n e  s e r v i c e  w a s  

n o t  d e t e r m i n a t i v e  o f  w h e t h e r  S o u t h e r n  B e l l  m u s t  p r o v i d e  s e r v i c e  

t o  i n d u s t r i a l  c u s t o m e r ,  whose o p e r a t i o n s  were l o c a t e d  e n t i r e l y  

w i t h i n  t o w n ' s  s e r v i c e  a r e a ) ;  Re L u k e n s  S t e e l  Co . ,  5 7  Pub. U t i l .  

Rep. 4 t h  (PUR) 5 2 4  ( P a .  PUC Dk t .  N o .  P -810310  J a n .  1 3 ,  1 9 8 4 )  

( d e n y i n g  s t e e l  c o m p a n y ' s  p e t i t i o n  f o r  a u t h o r i t y  t o  p u r c h a s e  a 

t r a n s m i s s i o n  l i n e  s o  as  t o  p e r m i t  i t  t o  t a k e  d e l i v e r y  o f  e l ec t r i -  

c i t y  f r o m  f i r s t  e l e c t r i c  u t i l i t y  w i t h i n  t h a t  u t i l i t y ' s  s e r v i c e  

area and t r a n s m i t  t h a t  e l e c t r i c i t y  f o r  u s e  and  c o n s u m p t i o n  a t  i t s  

p l a n t  l o c a t e d  w i t h i n  c e r t i f i c a t e d  s e r v i c e  a r e a  o f  s e c o n d  

u t i l i t y )  . I  

a The  o n l y  e x c e p t i o n s  t o  t h i s  r u l e  a r e  e i t h e r  (1) w h e r e  a 



s i n q l e  home o r  a  s i n g l e  s t o r e  o r  f a c t o r y  f a c i l i t y  i s  l o c a t e d  

p a r t l y w i t h i n  and p a r t l y  w i t h o u t  a  u t i l i t y ' s  s e r v i c e  a r e a ,  - see 

Y M J  Co.  v. C i t y  o f  L o r a i n ,  105  Ohio  App. 166,  151  N.E.2d 667, 670 

(1957)  ( h o l d i n g  t h a t  a  s h o p p i n g  c e n t e r  e r e c t e d  u n d e r  o n e  r o o f  and 

c o n t a i n i n g  26 s e p a r a t e  s to res ,  n i n e  o f  w h i c h  were w i t h i n  c i t y  

l i m i t s  a n d  1 7  o u t s i d e  t h e  l i m i t s ,  d i d  n o t  s a t i s f y  t h e  

r e q u i r e m e n t s  o f  a n  e n t i r e  c o n t i n u o u s  home o r  b u s i n e s s  i n  a n  

i n h a b i t a n t ' s  o c c u p a t i o n ;  o w n e r  o f  c e n t e r  t h e r e f o r e  c o u l d  n o t  

compel  w a t e r  and sewer s e r v i c e  t o  be  p r o v i d e d  a t  stores o u t s i d e  

c i t y  l i m i t s ) ;  Re London & L e e d s  I n v e s t m e n t s  - ( H o l l a n d )  B.X., 8  

Pub. U t i l .  Rep. D i g e s t  3d ( S u p p . )  32  (Conn.  PSC Dk t .  N o .  8 1 0 9 2 4 ,  

March  1 5 ,  1 9 8 2 )  ( p u b l i c  s e r v i c e  c o m p a n y  c a n n o t  b e  r e q u i r e d  t o  

• f u r n i s h  s e r v i c e  f o r  e n d  u s e  t h a t  w i l l  b e  t o t a l l y  o u t s i d e  i t s  

s e r v i c e  a r e a ;  t h e r e f o r e ,  t h e  f a c t  t h a t  a  r e a d i l y  s e v e r a b l e  

p o r t i o n  o f  a n  e l e c t r i c  c u s t o m e r ' s  end  u s e  upon a  g i v e n  p a r c e l  o f  

l a n d  w a s  w i t h i n  a  u t i l i t y ' s  s e r v i c e  a r e a  d i d  n o t  r e q u i r e  t h e  

u t i l i t y  t o  p r o v i d e  s e r v i c e  t o  o t h e r  s e v e r a b l e  end-use  f a c i l i t i e s  

on a d j a c e n t  p a r c e l s  t h a t  were o u t s i d e  t h e  s e r v i c e  a r e a ) ;  or ,  more 

l i b e r a l l y ,  ( 2 )  where  t h e r e  is " a  c o n t i g u o u s  complex  o f  b u i l d i n g s  

i n  a  s i n g l e  o w n e r s h i p  w h i c h  s t r a d d l e s  t h e  common. . .boundary i f  

t h e  w a t e r  [ o r  o t h e r  s e r v i c e ]  i s  d e l i v e r e d  t o  o n e  o f  t h e  b u i l d i n g s  

a t  a  p o i n t  l y i n g  w i t h i n  t h e  l i m i t s  o f  t h e  s u p p l i e r n .  B a i z e n  v.  

Board o f  P u b l i c  Works o f  E v e r e t t ,  s u p r a .  

F l o r i d a  M i n i n g  d o e s  n o t  f a l l  w i t h i n  e i t h e r  o f  t h e s e  

a e x c e p t i o n s .  The m i n i n g  company d o e s  n o t  own or o p e r a t e  a  s i n g l e  



b u i l d i n g  o r  r o c k  c r u s h i n g  o p e r a t i o n  wh ich  s t r a d d l e s  t h e  s e r v i c e  

a r e a s  o f  FPL and  LCEC. Nor d o e s  i t  own a  c o n t i g u o u s  complex  o f  

b u i l d i n g s  t h a t  s i t  p a r t l y  w i t h i n  and  p a r t l y  w i t h o u t  t h e  s e r v i c e  

a r e a  o f  FPL. F l o r i d a  M i n i n g ' s  r o c k  c r u s h i n g  a n d  r e l a t e d  

o p e r a t i o n s  l i e  w h o l l y  w i t h i n  LCEC's s e r v i c e  a r e a .  (R-38 ) .  The  

o n l y  " f a c i l i t i e s "  o f  F l o r i d a  M i n i n g  l o c a t e d  w i t h i n  t h e  s e r v i c e  

a r e a  o f  FPL i s  a  " p o i n t  o f  d e l i v e r y " .  (R-38 ) .  A b s e n t  a  s i n g l e  

b u i l d i n g  o r  f a c i l i t y ,  o r  a  c o n t i g u o u s  s e t  o f  b u i l d i n g s  o r  

f a c i l i t i e s  s t r a d d l i n g  t h e  b o r d e r ,  F l o r i d a  Mining m u s t  t a k e  power  

f r o m  t h e  e l e c t r i c  u t i l i t y  s e r v i n g  t h e  a r e a  d e s i g n a t e d  i n  t h e  

r e t a i l  t e r r i t o r i a l  a g r e e m e n t  a p p r o v e d  b y  t h e  F l o r i d a  PSC. - Cf. 

Penn U n i t e d  Techno logy  v .  P e n n s y l v a n i a  P u b l i c  U t i l i t y  Commission,  

49  Pa .  C o m m w .  1 8 2 ,  410  A.2d 9 4 8 ,  951-52 ( 1 9 8 0 )  ( P e n n  U n i t e d ,  a  

t o o l  and  d i e  m a n u f a c t u r e r ,  was  p r o p e r l y  r e q u i r e d  by ~ e n n s y l v a n i a  

PUC t o  b u y  p o w e r  f o r  i t s  new,  a d d i t i o n a l  f a c i l i t y  f r o m  a n  

e l ec t r i c  c o o p e r a t i v e ,  whose e x i s t i n g  d i s t r i b u t i o n  l i n e  was closer 

t h a n  t h e  n e a r e s t  e x i s t i n g  l i n e  o f  a n y  o t h e r  e l e c t r i c  s u p p l i e r ,  

e v e n  t h o u g h  P e n n  U n i t e d  w a n t e d  t o  h a v e  i t s  e l e c t r i c  p o w e r  

f u r n i s h e d  by  West Penn  P o w e r ,  w h i c h  s e r v i c e d  i t s  e x i s t i n g  

f a c i l i t y .  F l o r i d a  M i n i n g ' s  p r e f e r e n c e  f o r  FPL m u s t  g i v e  way t o  

t h e  i n t e r e s t s  o f  t h e  p u b l i c  i n  g e n e r a l  w i t h  r e s p e c t  t o  t h e  

p r o v i s i o n  o f  e l e c t r i c  s e r v i c e .  - S e e  410 A.2d a t  951; S t o r e y  v. 

M a y o ,  217  So.2d 3 0 4 ,  3 0 7 ,  308  ( F l a .  1 9 6 8 ) ,  ("An i n d i v i d u a l  h a s  n o  - 
o r g a n i c ,  economic  or  p o l i t i c a l  r i g h t  t o  s e r v i c e  by a  p a r t i c u l a r  

u t i l i t y  m e r e l y  b e c a u s e  h e  deems i t  a d v a n t a g e o u s  t o  h i m s e l f n ) .  

Moreover ,  t h e  Iowa Supreme C o u r t  r e c e n t l y  d e c i d e d  t h a t  even  



i n  c a s e s  w h e r e  a  c u s t o m e r  s t r a d d l e s  t h e  b o u n d a r y  b e t w e e n  t h e  

c e r t i f i c a t e d  s e r v i c e  a r e a s  o f  t w o  e l e c t r i c  u t i l i t i e s ,  t h e  p o i n t  

o f  d e l i v e r y  s h o u l d  n o t  b e  t h e  c o n t r o l l i n g  f a c t o r  i n  d e t e r m i n i n g  

w h i c h  u t i l i t y  s h o u l d  s e r v e  t h a t  c u s t o m e r .  I n  O ' B r i e n  C o u n t y  

R u r a l  E lec t r ic  C o o p e r a t i v e  v. Iowa S t a t e  C o m m e r c e  Commiss ion ,  352 

N.W.2d 264  ( I o w a  1 9 8 4 ) ,  t h e  I o w a  P u b l i c  S e r v i c e  Company ( I P S )  

f i l e d  a  c o m p l a i n t  w i t h  t h e  I o w a  S t a t e  C o m m e r c e  C o m m i s s i o n ,  

c h a l l e n g i n g  t h e  r i g h t  o f  t h e  O 'Br ien  County Elect r ic  C o o p e r a t i v e  

(O 'Br i en )  t o  p r o v i d e  e l e c t r i c a l  s e r v i c e  t o  a  r u r a l  w a t e r  d i s t r i c t  

s t r a d d l i n g  t h e  b o r d e r  b e t w e e n  t h e  " a s s i g n e d  s e r v i c e  a r e a s "  o f  

b o t h  I P S  a n d  O I B r i e n .  The  w a t e r  d i s t r i c t ,  O s c e o l a  R u r a l  W a t e r  

S y s t e m  ( O s c e o l a ) ,  h a d  d e v e l o p e d  a  w e l l  f i e l d  c o n s i s t i n g  o f  f o u r  

w e l l s .  Two w e l l s ,  numbered o n e  and  t w o ,  were l o c a t e d  w i t h i n  t h e  

e x c l u s i v e  s e r v i c e  a r e a  a s s i g n e d  by  t h e  c o m m i s s i o n  t o  IPS and were 

e q u i p p e d  w i t h  t h i r t y - h o r s e p o w e r  e l e c t r i c  motors.  One w e l l ,  

n u m b e r  f o u r ,  w a s  l o c a t e d  w i t h i n  t h e  e x c l u s i v e  s e r v i c e  a r e a  o f  

O I B r i e n .  W e l l  n u m b e r  t h r e e  w a s  l o c a t e d  d i r e c t l y  o n  t h e  s e r v i c e  

a r e a  b o u n d a r y  o f  t h e  t w o  u t i l i t i e s .  W e l l s  t h r e e  a n d  f o u r  were 

e q u i p p e d  w i t h  t w e n t y - h o r s e p o w e r  motors. Each o f  t h e  f o u r  motors 

was  e x p e c t e d  t o  r u n  e i g h t  h o u r s  p e r  day.  The p r o p o s e d  " p o i n t  o f  

d e l i v e r y "  whe re  e l e c t r i c  s e r v i c e  was  t o  b e  t a k e n  by  t h e  c u s t o m e r  

was  a l s o  l o c a t e d  w i t h i n  O I B r i e n l s  a s s i g n e d  s e r v i c e  a r e a .  

A p p l y i n g  a  " g e o g r a p h i c  l o a d  c e n t e r "  t e s t ,  t h e  c o m m i s s i o n  

c o n c l u d e d  t h a t  t h e  p r o p o s e d  u s a g e  o f  e l e c t r i c i t y  was  c e n t e r e d  i n  

t h e  a r e a  o f  s e r v i c e  a s s i g n e d  t o  IPS. I t  t h e r e f o r e  o r d e r e d  



O ' B r i e n  t o  a b a n d o n  i t s  l i n e  w h i c h  i t  h a d  c o n s t r u c t e d  t o  s e r v e  

t h i s  c u s t o m e r ,  c o n c l u d i n g  t h a t  t h e  l i n e  h a d  b e e n  i l l e g a l l y  

c o n s t r u c t e d  w i t h o u t  a  f r a n c h i s e .  

I n  u p h o l d i n g  t h e  C o m m i s s i o n ' s  d e 6 i s i o n ,  t h e  I o w a  S u p r e m e  

C o u r t  conceded  t h a t  u n d e r  t h e  " p o i n t  o f  d e l i v e r y "  t e s t ,  a  u t i l i t y  

may n o t  o r d i n a r i l i y  s e r v i c e  a  new c u s t o m e r  i f  a n o t h e r  u t i l i t y  

a l r e a d y  h a s  a  l i n e  c l o s e r  t o  t h e  c u s t o m e r ' s  " p o i n t  o f  d e l i v e r y n .  

( I d .  - a t  264. ) (The Iowa Supreme C o u r t  had p r e v i o u s l y  d e f i n e d  t h e  

te rm " p o i n t  o f  d e l i v e r y "  a s  " t h e  p o i n t  a t  w h i c h  t h e  c u s t o m e r  

p r o p o s e s  t o  t a k e  d e l i v e r y  o f  t h e  m e r c h a n d i s e ;  i n  t h i s  c a s e ,  

e l e c t r i c i t y " .  N i s h n a b o t n a  V a l l e y  R u r a l  E l ec t r i c  C o o p e r a t i v e  v.  

I o w a  P o w e r  & L i g h t  C o . ,  --- ( I o w a  

However, t h e  O'Brien C o u r t  found  t h a t  " t h e  p o i n t  o f  d e l i v e r y  tes t  

h a s  i t s  d rawbacks" ,  ( 352  N.W.2d a t  264) .  F i r s t ,  t h e  c o u r t  n o t e d  

t h a t  t h e  p o i n t  o f  d e l i v e r y  t e s t  e n c o u r a g e d  t h e  u s e  o f  a r t i f i c i a l  

c u s t o m e r  p o i n t s  o f  d e l i v e r y  a n d  t h e  c o n s e q u e n t  i n v a s i o n  o f  

e x c l u s i v e  s e r v i c e  t e r r i t o r i e s  a s s i g n e d  t o  e l e c t r i c  u t i l i t i e s :  

" A S  w e  n o t e d  N i s h n a b o t n a ,  t h i s  i n  ----------- 
a p p r o a c h  a l l o w s  a  c u s t o m e r  t o  c h o o s e  o n e  
u t i l i t y  o v e r  a n o t h e r  b y  s t r a t e g i c a l l y  
l o c a t i n g  i t s  p o i n t  o f  d e l i v e r y .  T h e  
c o m m i s s i o n  n o t e d  t h i s  p r o b l e m  i n  a n  e a r l i e r  
p r o c e e d i n g  i n  w h i c h  i t  q u o t e d  w i t h  a p p r o v a l  
t h i s  a r g u m e n t  f a v o r i n g  t h e  a p p l i c a t i o n  o f  a  
g e o g r a p h i c  l o a d  c e n t e r  t e s t  i n  l i e u  o f  t h e  
p o i n t  o f  d e l i v e r y  tes t :  

' C a r r r i e d  t o  t h e  e x t r e m e ,  [ u n d e r  
t h e  p o i n t  o f  d e l i v e r y  t e s t ] ,  a n  i n -  
d u s t r i a l  o r  c o m m e r c i a l  c u s t o m e r  
l o c a t e d  many m i l e s  w i t h i n  t h e  s e r v i c e  
t e r r i t o r y  o f  a  u t i l i t y  c o u l d  r u n  a  
p r i m a r y  e x t e n s i o n  t o  t h e  b o u n d a r y  
l i n e  a t  which  p o i n t  s e r v i c e  c o u l d  be 



taken from another utility.' In re 
Establishment of Service Territory 
Boundaries Between Iowa Electric 
~ i b h t  and Power - Co. and D.E.K. Rural 
~lectric Cooperative, Docket Number 
SPU-79-11, P. 7 (Iowa State Commerce 
 omm mission, May i3, 1981). 

Id., at 267. Second, the Court pointed out that the point of - 
delivery test would result in the proliferation of unregulated 

customer-owned facilities: 

The commission also noted in the earlier 
case that adherence to the point of delivery 
test would lead to other, more pragmatic 
problems: " [A] rtif icial customer points of 
delivery will proliferate thousands of yards 
of customer maintained facilities over which 
the [commission] has no service or safety 
review." In re Establishment of Service ..................... 
Territorv, suDra, at 7. 

Id., at 267. - 

Finally, the O'Brien Court concluded that these concerns 

were equally applicable to situations involving a customer 

straddling two service areas: 

Competition in any field may be said to 
be healthy. Extending customer lines to an 
artificial point of delivery, however, has 
other implications. As notoed by the 
commission, the goal of planned electrical 
distribution is to obtain the most economical 
system for customers of all utilities. The 
legislature has determined that this is best 
accomplished through the area-designation 
scheme of section 476.25. ... OIBrien's 
interpretation of 476.23(2), which would 
leave the point of delivery test intact in 
any case where a customer spanned more than 
one utility's designated area, would 
seriously erode that scheme. 

"The policy arguments favoring a territorial 



a p p r o a c h  a r e  j u s t  a s  p e r t i n e n t  i n  t h e  m u l t i -  
a r e a  c u s t o m e r  c a s e  a s  t h e y  a r e  i n  t h a t  o f  t h e  
s i n g l e - a r e a  c u s t o m e r .  

The  C o u r t  t h e n  w e n t  o n  t o  u p h o l d  t h e  c o m m i s s i o n ' s  u s e  o f  t h e  

g e o g r a p h i c  l o a d  c e n t e r  tes t ,  r e a s o n i n g  a s  f o l l o w s :  

n W h i l e  i t s  e x a c t  c o m ~ u t a t i o n  m i a h t  w e l l  
b e  q u i t e  t e c h n i c a l ,  t h e c e f f e c t  o f  t h e  g e o -  
g r a p h i c  l o a d  c e n t e r  t e s t  is s i m p l y  t o  l o c a t e  
Jy 
c o n c e n t r a t e d  n o t  whe re  a  p o t e n t i a l  c u s t o m e r  
m i g h t  l o c a t e  i t s  p o i n t  o f  d e l i v e r y .  The 
~ r o b l e m s  i n h e r e n t  i n  s e t t l i n q  b o r d e r  d i s p u t e s  
b n  t h e  l a t t e r  m e t h o d  h a v e  a l r e a d y  - b e e n  
d i s c u s s e d .  

"The c o m m i s s i o n  i n  t h i s  c a s e  c o n c l u d e d  a n  
a p p l i c a t i o n  o f  t h i s  t e s t  ' w o u l d  b e s t  e n s u r e  
t h e  t e r r i t o r i a l  i n t e g r i t y  c o n c e p t  o f  S476.24, 
w o u l d  e l i m i n a t e  c u s t o m e r  r e d e s i g n a t i o n  o f  
p o i n t s  o f  d e l i v e r y  c a l c u l a t e d  t o  a c h i e v e  
c u s t o m e r s '  s h o r t - t e r m  i n t e r e s t s ,  a n d  w o u l d  
r e d u c e ,  i f  n o t  e l i m i n a t e ,  o p p o r t u n i t i e s  f o r  
t e r r i t o r y  c o n f l i c t s . "  

" W e  b e l i e v e  t h i s  is r a t i o n a l  r e a s o n i n g  a n d  a  
p r o p e r  e x e r c i s e  o f  t h e  p o w e r s  a n d  e x p e r t i s e  
b f  t h e  commiss ion .  - see Iowa H e a l t h  -systems 
Agency ,  I n c .  v .  Wade, - 327  N.W.2d 7 3 2 ,  7 3 3  
( Iowa 1 9 8 2 ) . "  

I d .  a t  268-69 ( e m p h a s i s  a d d e d ) .  - 
A p p l y i n g  t h e  h o l d i n g  a n d  r e a s o n i n g  o f  t h e  O ' B r i e n  d e c i s i o n  

t o  t h e  d i s p u t e  i n  q u e s t i o n  h e r e ,  i t  i s  c l e a r  t h a t  L C E C  a n d  n o t  

FPL, i s  e n t i t l e d  t o  s e r v i c e  F l o r i d a  M i n i n g ' s  rock c r u s h i n g  

o p e r a t i o n s .  T h u s ,  i f  t h e  g e o g r a p h i c  l o a d  c e n t e r  t e s t ,  r a t h e r  

t h a n  t h e  p o i n t  o f  d e l i v e r y  t e s t ,  i s  a p p l i e d ,  F l o r i d a  M i n i n g ' s  

u s a g e  o f  e l e c t r i c i t y  i s  c l e a r l y  c e n t e r e d  i n  L C E C ' s  s e r v i c e  a r e a  

d e s i g n a t e d  i n  t h e  r e t a i l  t e r r i t o r i a l  a g r e e m e n t  a p p r o v e d  by t h e  



Florida PSC. FPL should therefore be ordered to cease and desist 

from supplying electricity at an artificial customer point of 

delivery located within its service area, where the great bulk, 

if not all, of the electricity supplied is to be transmitted over 

the private distribution facilities of the customer for use and 

consumption within LCEC's service area. 

It should further be noted that unlike LCEC, FPL has no 

customer or distribution facilities within several miles of 

Florida Mining's rock crushing operations. (R-39). The 

rationale of those cases is directly applicable to the case at 

bar. First, many of the above cited authorities emphasized the 

importance of avoiding economically wasteful retail competition, 

and the construction of duplicate distribution facilities, and 

pointed to the detriment to other customers caused by retail 

competition, concerns expressly, raised by the Florida PSC in its 

order approving the territorial agreement between LCEC and FPL. 

For example, the Mississippi Supreme Court in - Capital ---- 
Electric Power Association v. Mississippi Power & Light Co., 

supra, said: 

One of the primary objectives of the 
[Public Utility] Act is to prevent 
duplication of facilities and services. A 
utility has the express right and duty to 
provide service within its certificated area. 
To allow invasion of a certificated area 
because of the desire of a customer to be 
served by another utility would cause 
wasteful duplication and undermine completely 
the purpose of the Public Utility Act. 



S i m i l a r l y ,  t h e  Nor th  C a r o l i n a  U t i l i t i e s  Commiss ion  i n  Town 

o f  P i n e v i l l e  v. S o u t h e r n  B e l l  T e l e p h o n e  ------ & T e l e g r a p h ,  -- - -- s u p r a ,  -- 
s t a t e d  a s  f o l l o w s :  " [ T l h e  p u b l i c  i n t e r e s t  r e q u i r e s  t h a t  

t e r r i t o r i a l  b o u n d a r i e s  r e m a i n  i n v i o l a t e  e x c e p t  u p o n  a c l e a r  

s h o w i n g  o f  p u b l i c  n e e d  f o r  a c h a n g e  i n  t h e  b o u n d a r y ,  o t h e r w i s e  

b o u n d a r i e s  m i g h t  b e  a s s a i l e d  f r o m  d i f f e r e n t  d i r e c t i o n s .  

T h i s  c o u l d  l e a d  t o  d e s t r u c t i v e  p r a c t i c e s ,  w a s t e f u l l n e s s ,  and  du- 

p l i c a t i o n  o f  f a c i l i t i e s " .  4 1  P u b .  U t i l .  Rep .  4 t h  a t  6 2 4  .................... 
( e m p h a s i s  a d d e d ;  c i t a t i o n s  o m i t t e d ) .  The  U t i l i t i e s  C o m m i s s i o n  

r e a s o n e d  t h a t  t o  allow a c i r c u m v e n t i o n  o f  t h i s  " e s t a b l i s h e d  l a w  

and p o l i c y "  by t h e  " s u b t e r f u g e n  o f  a l l o w i n g  a c u s t o m e r  t o  r e c e i v e  

s e r v i c e  f r o m  a n e i g h b o r i n g  u t i l i t y  m e r e l y  b y  e x t e n d i n g  i t s  

p r i v a t e  f a c i l i t i e s  i n t o  t h a t  n e i g h b o r i n g  u t i l i t y ' s  t e r r i t o r y  

" w o u l d  p l a c e  f r o m  o v e r  s u b s t a n c e " .  - I d .  a t  627 .  The  p r a c t i c e  

w o u l d  l e a d  t o  "cream s k i m m i n g H ,  w i t h  v a l u e d  c u s t o m e r s  b e i n g  

"skimmedn away b y  t h e  p r e f e r r e d  u t i t i l i t e s ,  and  t h e  c u s t o m e r s  o f  

t h e  " u n p r e f e r r e d "  u t i l i t i e s  b e i n g  f o r c e d  t o  p a y  h i g h e r  r a t e s  t o  

s u p p o r t  p l a n t  i n v e s t m e n t .  Id . ;  see a l s o  - Town o f  C o u s h a t t a  v. 

V a l l e y  E l e c t r i c  M e m b e r s h i p  -- Corp. ,  s u p r a ,  1 3 9  So.2d a t  8 3 8  ( "To  

p e r m i t  o n e  n o t  a u t h o r i z e d  t o  e n t e r  i n t o  t h e  t o w n  a n d  s e r v e  o n l y  

t h o s e  o f  i t s  own s e l e c t i o n  w o u l d  r e s u l t  i n  c o n f u s i o n  a n d  i n  a 

d e g e n e r a t i o n  i n  t h e  c h a r a c t e r  of  s e r v i c e s  t b e  p e r f o r m e d .  One 

s e l e c t i n g  t h e  p a t r o n s  h e  w o u l d  s e r v e  w o u l d ,  n o  d o u b t ,  i n  t h e  

e x e r c i s e  o f  good j udgmen t ,  se lec t  t h e  m o s t  p r o f  i t a b l e  and  l e a v e  

t o  t h e  h o l d e r  o f  a f r a n c h i s e ,  o b l i g a t e d  t o  s e r v e  a l l  i m p a r t i a l l y  

and i n d i s c r i m i n a t e l y ,  t h e  u n p r o f i t a b l e  b u s i n e s s . " ) .  



I n  s h o r t ,  t o  a l l o w  FPL t o  s e r v e  F l o r i d a  M i n i n g  b y  t h e  

f i c t i o n  o r  s u b t e r f u g e  o f  s e r v i n g  a n  a r t i f i c i a l  m e t e r i n g  p o i n t  

i n s i d e  FPL1s  s e r v i c e  a r e a  w o u l d  g i v e  a g r e e n  l i g h t  t o  t h e  

w i d e s p r e a d  i n v a s i o n  o f  e l e c t r i c  u t i l i t y  s e r v i c e  areas t h r o u g h o u t  

t h e  s t a t e ,  a s  u t i l i t i e s  w o u l d  s e e k  t o  s k i m  a w a y  t h e  b u s i n e s s  o f  

l a r g e  c o m m e r c i a l  a n d  i n d u s t r i a l  c u s t o m e r s .  S u c h  r e t a i l  

c o m p e t i t i o n  w o u l d  l e a d  t o  t h e  v e r y  e v i l s  w h i c h  t h e  C o m m i s s i o n  

s o u g h t  t o  a l l e v i a t e  b y  e n c o u r a g i n g  e l e c t r i c  u t i l i t i e s  t o  e n t e r  

i n t o  t e r r i t o r i a l  a l l o c a t i o n  a g r e e m e n t s  a n d  b y  a p p r o v i n g  a n d  

e n f o r c i n g  s u c h  a g r e e m e n t s .  S e e  a l so  Re F l o r i d a  Power  Corp., 77 

Pub.  U t i l .  Rep. 3d 4 2 6 ,  429  ( F l a .  PSC Dkt .  9535-EU, O r d e r  No. 

4 4 8 6 ,  Dec. 3 0 ,  1 9 6 8 )  ( " T h e  p u r p o s e  o f  t e r r i t o r i a l  o r d e r s  i s  t o  

a p r o t e c t  u t i l i t y  c o m p a n i e s  and  t h e  c u s t o m e r s  t h e y  s e r v e  f rom t h e  

e c o n o m i c  w a s t e  t h a t  r e s u l t s  f r o m  s u c h  d u p l i c a t i o n  [ o f  

f a c i l i t i e s ]  . I 1 ) .  

I n  a d d i t i o n ,  t h e  F l o r i d a  S u p r e m e  C o u r t  r e c e n t l y  i n d i c a t e d  

t h a t  i t  would l o o k  u n f a v o r a b l y  upon a u t i l i t y  s e r v i n g  a c u s t o m e r  

t h r o u g h  t h e  s u b t e r f u g e  o f  s e r v i n g  a n  a d j a c e n t  v a c a n t  l o t .  I n  

Gul f  C o a s t  E lec t r ic  C o o p e r a t i v e ,  I n c .  v. F l o r i d a  P u b l i c  S e r v i c e  

C o m m i s s i o n ,  4 6 2  S o . 2 d  1 0 9 2  ( F l a .  1 9 8 5 ) ,  w h i c h  i n v o l v e d  a ---------- 
t e r r i t o r i a l  d i s p u t e  b e t w e e n  a n  e l e c t r i c  c o o p e r a t i v e  a n d  a n  

i n v e s t o r - o w n e d  u t i l i t y ,  t h e  e l e c t r i c  c o o p e r a t i v e  d i s p u t e d  t h e  

PSC1s o b s e r v a t i o n  t h a t  " w e  w i l l  n o t  c o n d o n e  t h e  u t i l i t i e s 1  

c o m p e t i t i v e  c o n d u c t  i n  r a c i n g  t o  s e r v e  t h e  c u s t o m e r s " .  T h i s  

C o u r t  r e s p o n d e d  by  s a y i n g :  



"Whether  t h e  c o n d u c t  was r i g h t  o r  wrong, 
t h e  r e c o r d  c l e a r l y  d e m o n s t r a t e s  a  c o m p e t i t i v e  
r a c e .  G u l f  C o a s t  d i d  i n d e e d  a c t  i n  a  m a n n e r  
t o  p r e e m p t  Gulf  Power f rom s e r v i n g  t h e  a r e a .  
A l t h o u g h  G u l f  C o a s t  w a s  n o t  o b l i g a t e d  t o  
c o n s u l t  w i t h  G u l f  P o w e r  b e f o r e  p r o v i d i n g  
s e r v i c e ,  i t  knew G u l f  P o w e r  l i n e s  were h a l f  
a s  f a r  a s  i t s  o w n  y e t  i t  p r o c e e d e d  t o  
i n s t a l l  l i n e  u s i n g  a  c i r c u i t o u s  r o u t e  t o  
r e a c h  o n e  c u s t o m e r  w h i c h ,  " c o i n c i d e n t a l l y " ,  
w i r e d  a  s u b s t a n t i a l  a r e a  o f  t h e  res t  o f  t h e  
deve lopmen t .  Once Gulf  C o a s t  became a w a r e  o f  
Gul f  Power ' s  i n t e n t i o n s  t o  s e r v e  a  c u s t o m e r ,  
i t  h u r r i e d l y  e x t e n d e d  i t s  own l i n e s  t o  t h e  
s a m e  c u s t o m e r ,  o n  t h e  a p p a r e n t  p r e t e n s e  o f  
s e r v i n g  a n  a d j a c e n t  v a c a n t  l o t .  ... W h e t h e r  
t h i s  c o n s t i t u t e s  w r o n g f u l  b e h a v i o r  by e i t h e r  
p a r t y  i s  b e s i d e  t h e  p o i n t ;  i t  i s  w i t h i n  t h e  
d i s c r e t i o n  o f  t h e  C o m m i s s i o n  t o  r e f u s e  t o  
condone i t .  

I d .  a t  1095  ( e m p h a s i s  a d d e d ) .  - 



I V .  THE P S C  ERRED I N  GRANTING A MOTION 
T O D I S M I S S  F O R F A I L U R E T O S T A T E A C L A I M , W H E N  
( 1 )  THE FOUR CORNERS OF THE P E T I T I O N  CLEARLY 
ESTABLISH CLAIMS FOR BREACH OF A TERRITORIAL 
AGREEMENT, DUE PROCESS CLAIMS, AND VIOLATIONS 
OF THE CLEAR MEANING OF S 3 6 6 . 0 4  FLA. STAT.; 
AND ( 2 )  WHEN, FOR PURPOSES OF A MOTION TO 
D I S M I S S ,  THE REVIEWING TRIBUNAL MUST TREAT 
ALL FACTUAL ALLEGATIONS AS TRUE. 

I t  i s  w e l l  s e t t l e d  i n  F l o r i d a  t h a t  i n  o r d e r  t o  w i t h s t a n d  a  

M o t i o n  t o  D i s m i s s  f o r  F a i l u r e  t o  S t a t e  a  C a u s e  o f  A c t i o n ,  a  

C o m p l a i n t  need  o n l y  s t a t e  u l t i m a t e  f a c t s  s u f f i c i e n t  t o  i n d i c a t e  

t h e  e x i s t e n c e  o f  a  c a u s e  o f  a c t i o n .  G r e e n w a l d  - v. T r i p l e  D 

P r o p e r t i e s ,  I n c . ,  424  So.2d 1 8 5  ( F l a .  4 t h  DCA 1 9 8 3 ) .  S e e  a l s o  

Hammonds v. Buckeye C e l l u l o s e  Corp., 285 So.2d 7  ( F l a .  1973) .  I n  

a d d i t i o n  i t  i s  w e l l  s e t t l e d  t h a t  t h e  a f f e c t  o f  a  M o t i o n  t o  

a D i s m i s s ,  b a s e d  o n  a n  a l l e g e d  f a i l u r e  t o  s t a t e  a  c a u s e  o f  a c t i o n  

i s  t o  a d m i t  t h e  t r u t h  o f  a l l  e s s e n t i a l  f a c t s  w h i c h  a r e  w e l l  a n d  

s u f f i c i e n t l y  p l e a d e d ,  a s  w e l l  a s  a l l  r e a s o n a b l e  i n f e r e n c e s  

a r i s i n g  f r o m  s u c h  f a c t s .  C.G.J.  Co rp .  v. H u r w i t z ,  1 2 3  So.2d 44 -- 
( F l a .  3d DCA 1 9 6 0 ) ,  - M a y b a r d u k  v.  B u s t a m a n t e ,  -- 294 S O . ~  374  ( F l a .  

4 t h  DCA 1 9 7 4 ) .  I n  t h e  c a s e  a t  b a r ,  LCEC h a s  c l e a r l y  a l l e g e d  a  

v i o l a t i o n  o f  a  t e r r i t o r i a l  a g r e e m e n t ,  h a s  d e s c r i b e d  w h a t  i t  

a l l e g e s  t h a t  v i o l a t i o n  t o  b e ,  h a s  a l l e g e d  a  v i o l a t i o n  o f  a  

s t a t u t o r y  command (S366 .04  F l a .  S t a t . ) ,  h a s  a l l e g e d  a  d e n i a l  o f  

d u e  p r o c e s s  o f  l a w ,  and h a s  a l l e g e d  t h a t  t h e  PSC h a s  v i o l a t e d  i t s  

own p o l i c y  a n d  p o l i c y  s t a t e m e n t s  r e g a r d i n g  d u p l i c a t i o n  o f  

e l e c t r i c  f a c i l i t i e s .  E s s e n t i a l l y  t h e  PSC d e c i d e d  t h e  merits  o f  

t h e  c a s e ,  w i t h o u t  a l l o w i n g  any  e v i d e n c e  t o  b e  p r e s e n t e d ,  t h e r e b y  

a d e n y i n g  LCEC t h e  o p p o r t u n i t y  t o  p r o v e  t h e  f a c t u a l  a l l e g a t i o n s .  



I n d e e d ,  t h e  PSC, i n  O r d e r  # I 5 4 5 2  (R-78) s t a t e d  t h a t  

" T h e  t e r r i t o r i a l  a g r e e m e n t  b e t w e e n  LCEC a n d  
FPL is a t w o  p a g e  d o c u m e n t  t h a t  is  s t r a i g h t -  
f o r w a r d  a n d  c o n c i s e .  I t  e s t a b l i s h e s  a 
b o u n d a r y  b e t w e e n  t h e  s e r v i c e  areas o f  t h e  t w o  
u t i l i t i e s  a n d  p r o v i d e s  t h a t  n e i t h e r  s h a l l  
s e r v e  a c u s t o m e r  w i t h i n  t h e  s e r v i c e  a r ea  o f  
t h e  o t h e r  w i t h o u t  f i r s t  c o n s u l t i n g  a n d  
r e c e i v i n g  t h e  a p p r o v a l  o f  t h a t  u t i l i t y .  The 
a g r e e m e n t  n e i t h e r  a d d r e s s e s ,  n o r  d o e s  i t  
a p p e a r  t o  c o n t e m p l a t e  t h e  s i t u a t i o n  w h e r e b y  a 
c u s t o m e r ,  t h r o u g h  t h e  u s e  o f  a p r i v a t e  
t r a n s m i s s i o n  l i n e ,  would  e f f e c t i v e l y  r e m o v e  
i t s e l f  f r o m  t h e  s e r v i c e  t e r r i t o r y  o f  o n e  
u t i l i t y  b y  e s t a b l i s h i n g  a d e l i v e r y  p o i n t  i n  
t h e  t e r r i t o r y  o f  a n e i g h b o r i n g  u t i l i t y . "  (R- 
80). 

I n  s h o r t ,  i t ' s  n o t  t h a t  t h e  t e r r i t o r i a l  a g r e e m e n t  

a f f i r m a t i v e l y  s t a t e s  l a n g u a g e  t h a t  w o u l d  d e f e a t  L C E C ' s  c l a im.  

e The PSC c la ims t h a t  t h e  a g r e e m e n t  d o e s  n o t  a d d r e s s  t h e  s p e c i f i c  

a l l e g a t i o n s  o f  L C E C ' s  C o m p l a i n t ,  a n d  e r r o n e o u s l y  c o n c l u d e d  t h a t  

b e c a u s e  i t  d i d n ' t  t h e  a g r e e m e n t  d o e s  n o t  " a p p e a r  t o  c o n t e m p l a t e  

t h e  s i t u a t i o n n  s e t  f o r t h  i n  LCEC's P e t i t i o n .  T h e  PSC, h a s  

t h e r e f o r e ,  w i t h o u t  h e a r i n g  a n y  e v i d e n c e ,  t e s t i m o n y  o f  a n y  

w i t n e s s e s ,  a r g u m e n t  o v e r  t h e  i n t e n t i o n  o f  t h e  p a r t i e s ,  i n  e x p r e s s  

d i s r e g a r d  o f  t h e  s p i r i t  a n d  i n t e n t  o f  t h e  a g r e e m e n t ,  c o n s t r u e d  

t h e  a g r e e m e n t  a t  a M o t i o n  t o  D i s m i s s  h e a r i n g ,  a n d  i n t e r p r e t e d  t h e  

l a n g u a g e  i n  s u c h  a f a s h i o n  a s  t o  d e f e a t  LCEC's P e t i t i o n .  T h i s  is 

n o t  t h e  p u r p o s e  o f  a M o t i o n  t o  D i s m i s s  h e a r i n g .  



CONCLUSION 

I n  c o n c l u s i o n ,  f o r  t h e  r e a s o n s  e x p r e s s e d  i n  a r g u m e n t s  1 

t h r o u g h  4 ,  A p p e l l a n t  r e s p e c t f u l l y  r e q u e s t s  t h a t  t h i s  H o n o r a b l e  

C o u r t  r e v e r s e  O r d e r  # I 5 4 5 2  o f  t h e  F l o r i d a  P u b l i c  S e r v i c e  

C o m m i s s i o n  i s s u e d  D e c e m b e r  1 6 ,  1 9 8 5 ,  r e i n s t a t e  L C E C ' s  Amended 

P e t i t i o n  t o  R e s o l v e  a T e r r i t o r i a l  D i s p u t e ,  d e t e r m i n e  t h a t  b e c a u s e  

LCEC w a s  n o t  a p a r t y  t o  t h e  p r i o r  p r o c e e d i n g  w h i c h  r e s u l t e d  i n  

O r d e r  # I 3 9 9 8  ( t h e  D e c l a r a t o r y  S t a t e m e n t  p r o c e e d i n g )  t h a t  LCEC is  

n o t  b a r r e d  f r o m  b r i n g i n g  i t s  Amended P e t i t i o n  a n d  t h a t  O r d e r  

# I 3 9 9 8  i s  n o t  res j u d i c a t a  o f  a n y  i s s u e s  a l l e g e d  b y  L C E C  i n  i t s  

Amended  P e t i t i o n ,  a n d  t h a t  t h e  C o u r t  a d o p t  a r u l e  o f  r e a s o n  i n  

d e t e r m i n i n g  t h e  " p o i n t  o f  s e r v i c e "  o f  a n  e l ec t r i c  c u s t o m e r  s u c h  

t h a t  t h e  p o i n t  of  s e r v i c e  r a t i o n a l l y  b e  t h e  g e o g r a p h i c  l o a d  

c e n t e r  o f  t h e  c u s t o m e r  o r  t h a t  p o i n t  a t  w h i c h  t h e  e l e c t r i c  

s e r v i c e  r e a c h e s  t h e  c u s t o m e r ' s  e n d  u s e  f a c i l i t y .  F i n a l l y ,  

A p p e l l a n t  p r a y s  t h a t  t h i s  C o u r t  d e t e r m i n e  t h a t  O r d e r  # I 5 4 5 2  

v i o l a t e s  L C E C ' s  c o n s t i t u t i o n a l  r i g h t s  g u a r a n t e e d  u n d e r  t h e  

F e d e r a l  a n d  F l o r i d a  C o n s t i t u t i o n s  a n d  t h a t  s u c h  O r d e r  h a s  had t h e  

e f f e c t  o f  d e n y i n g  L C E C  d u e  p r o c e s s  o f  l a w .  I n  i t s  b a r e  

e s s e n t i a l s ,  t h a t ' s  w h a t  t h i s  a p p e a l  is  a l l  a b o u t .  Due p r o c e s s  o f  

l a w .  I t  i s  t h e  c o n c l u s i o n  o f  L C E C  t h a t  t h e  p r o c e e d i n g s  b e f o r e  

t h e  PSC h a v e  b e e n  n o t h i n g  more t h a n  a  s h a m .  L C E C  w o u l d  l i k e  t o  

close w i t h  a q u o t e  f r o m  C o m m i s s i o n e r  L e i s n e r  who d i s s e n t e d  f r o m  

O r d e r  # I 3 9 9 8  ( j o i n e d  i n  t h e  d i s s e n t  b y  C o m m i s s i o n e r  M a r k s ) ,  

s t a t i n g  "by f o c u s i n g  s o l e l y  o n  a s t a t u t e  w h i c h  r e q u i r e s  a u t i l i t y  



a t o  s e r v e  a n y  c u s t o m e r  r e q u e s t i n g  s e r v i c e  w i t h i n  i t s  t e r r i t o r y ,  

t h e  C o m m i s s i o n  i s  i g n o r i n g  i t s  d u t i e s  u n d e r  t w o  o t h e r  s t a t u t e s  

d e s i g n e d  t o  a s s u r e  a  c o o r d i n a t e d ,  e conomic  e l e c t r i c  power  g r i d  i n  

F l o r i d a .  Worse s t i l l ,  v i o l e n c e  i s  b e i n g  d o n e  t o  o u r  e f f o r t s  t o  

e n d  t h e  ' r a n g e  w a r s '  b e t w e e n  c o m p e t i n g  u t i l i t i e s  t h a t  h a v e  b e e n  

u n a b l e  o r  u n w i l l i n g  t o  r e a c h  t e r r i t o r i a l  a g r e e m e n t s .  ... By 

d e c l a r i n g  t h a t  FPL h a s  a n  ' o b l i g a t i o n t  t o  s e r v e  t h i s  c u s t o m e r ,  w e  

a r e  i n s u r i n g  t h a t  f a c i l i t i e s  w i l l  b e  d u p l i c a t e d  a n d  t h a t  a  

p o r t i o n  o f  t h e  i n v e s t m e n t  made by t h e  coop  t o  s e r v e  i t s  c u s t o m e r s  

w i l l  b e  s t r a n d e d .  ... F i n a l l y ,  I m u s t  n o t e  w i t h  d i s m a y  t h e  h a s t e  

w i t h  w h i c h  t h e  C o m m i s s i o n  t o o k  u p  t h e  P e t i t i o n  f o r  D e c l a r a t o r y  

S t a t e m e n t .  The P e t i t i o n  was i n i t i a l l y  t a k e n  up less t h a n  a  week 

a a f t e r  i t  w a s  f i l e d .  ... B e c a u s e  o f  t h e  i m p o r t a n t  p o l i c y  

i m p l i c a t i o n s  t h a t  t h i s  d e c i s i o n  h a s  on  a l l  e l e c t r i c  u t i l i t i e s  i n  

t h e  s t a t e ,  t h e  P e t i t i o n  d e s e r v e s  a  more m e t h o d i c a l ,  t h o u g h t f u l ,  

a n d  r e a s o n e d  d e l i b e r a t i o n . "  (R-Append ix  4 ) .  The  d i s s e n t  by 

C o m m i s s i o n e r  L e i s n e r  v e r y  a b l y  s u m m a r i z e s  t h e  d u e  p r o c e s s  

i m p l i c a t i o n s  o f  t h i s  agency  a c t i o n ,  a s  w e l l  a s  i t s  a f f e c t  on t h e  

PSCts  r e s p o n s i b i l i t y  u n d e r  S366.04 a n d  i t s  own e f f o r t s  t o  e n d  

" r a n g e  w a r s n .  
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