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REBUTTAL ARGUMENT 

THE FORUM SELECTION CLAUSE I N  THE SUBJECT CONTRACT I S  

UNREASONABLE AND UNJUST AND SHOULD NOT BE ENFORCED 

I n  t h e  c a s e  o f  M/S Bremen v .  Z a p a t a  O f f - S h o r e  Co . ,  407 

U.S.1, 9 2  S .  C t .  1 9 0 7 ,  32 L. Ed 2d 513 ( 1 9 7 2 ) ,  t h e  U n i t e d  S t a t e s  

Supreme C o u r t ,  i n  r e v i e w i n g  a  d e c i s i o n  o f  a  F e d e r a l  D i s t r i c t  

C o u r t  s i t t i n g  i n  A d m i r a l t y ,  d e t e r m i n e d  t h a t  a  fo rum s e l e c t i o n  

c l a u s e  c o u l d  n o t  b e  e n f o r c e d  i f  i t  was shown t o  b e  u n r e a s o n a b l e ,  

u n j u s t ,  or i n v a l i d  d u e  t o  f r a u d  o r  o v e r r e a c h i n g .  407 U.S. a t  1 5 ;  

9 2  S .  C t .  a t  1 9 1 6 .  I n  M/S Bremen, t h e  c o n t r a c t  a t  i s s u e  was  

b e t w e e n  a n  Amer ican  c o r p o r a t i o n  and a  German c o r p o r a t i o n  and  

i n v o l v e d  t h e  i n t e r n a t i o n a l  towage  o f  a  d r i l l i n g  r i g  f rom 

L o u i s i a n a  t o  I t a l y .  The r i g  c o u l d  f o r e s e e a b l y  h a v e  b e e n  damaged 

a t  a n y  t i m e  and  p l a c e  d u r i n g  t h e  c o u r s e  o f  t h e  t o w a g e .  I n  s u c h  

c a s e ,  s u i t  c o u l d  h a v e  b e e n  m a i n t a i n e d  i n  a n y  j u r i s d i c t i o n  w h e r e  

t h e  a c c i d e n t  o c c u r r e d .  To a v o i d  t h i s  u n c e r t a i n t y  a n d  t h e  

p o s s i b i l i t y  o f  e x t r e m e  i n c o n v e n i e n c e ,  t h e  p a r t i e s  n e g o t i a t e d  a n d  

a g r e e d  upon a  c h o i c e  o f  forum i n  a d v a n c e  o f  t h e  p e r f o r m a n c e  o f  

t h e  c o n t r a c t .  The Supreme C o u r t  d e c i d e d  t o  e n f o r c e  t h e  c l a u s e  

b e c a u s e  i t  was  n o t  shown t o  b e  u n r e a s o n a b l e ,  u n j u s t  o r  t h e  

p r o d u c t  o f  u n e q u a l  b a r g a i n i n g  power o r  o v e r r e a c h i n g .  The C o u r t  



a l s o  n o t e d  t h a t  t h e  p r o v i s i o n  w h i c h  was  c o n t a i n e d  i n  a  c o n t r a c t  

i n v o l v i n g  i n t e r n a t i o n a l  t r a d e ,  was a  v i t a l  p a r t  o f  t h e  a g r e e m e n t .  

The i n s t a n t  c a s e  d o e s  n o t  i n v o l v e  i n t e r n a t i o n a l  t r a d e  a n d  

c o m m e r c i a l  a c t i v i t y  b e t w e e n  t h e  U n i t e d  S t a t e s  and  f o r e i g n  

b u s i n e s s  e n t e r p r i s e s .  T h u s ,  many o f  t h e  r e a s o n s  c o m p e l l i n g  t h e  

e n f o r c e m e n t  o f  t h e  f o r u m  s e l e c t i o n  c l a u s e  i n  M/S Bremen a r e  

a b s e n t  i n  t h e  c a s e  a t  b a r .  T h i s  c a s e  i n v o l v e s  a  c o n t r a c t  w h i c h  

was e n t e r e d  i n t o  i n  t h e  S t a t e  o f  M i s s i s s i p p i  f o r  s e r v i c e s  t o  b e  

p r o v i d e d  s o l e l y  w i t h i n  t h e  S t a t e  o f  M i s s i s s i p p i .  The  c o n t r a c t  

was  b r e a c h e d  i n  t h e  S t a t e  o f  M i s s i s s i p p i .  A l l  o r  a  s u b s t a n t i a l  

m a j o r i t y  o f  t h e  w i t n e s s e s  a r e  l o c a t e d  i n  t h e  S t a t e  o f  

M i s s i s s i p p i .  F l o r i d a  h a s  n o  i n t e r e s t  i n  o r  c o n t a c t  w i t h  t h i s  

c o n t r o v e r s y  o t h e r  t h a n  t h e  c o n t r a c t u a l  v e n u e  p r o v i s i o n .  McRae 

w i l l  b e  r e q u i r e d  t o  i n c u r  a d d i t i o n a l  and  c o n s i d e r a b l e  e x p e n s e s  i n  

l i t i g a t i n g  t h e  a c t i o n  i n  t h i s  S t a t e .  

F u r t h e r m o r e ,  t h e  f o r u m  s e l e c t i o n  c l a u s e  i n  t h e  s u b j e c t  

c o n t r a c t ,  u n l i k e  t h a t  i n  M/S Bremen,  is n o t  a  v i t a l  p a r t  o f  t h e  

a g r e e m e n t .  The c o n t r a c t  a t  i s s u e  is  a  s t a n d a r d i z e d  c o n t r a c t  

p r e p a r e d  by J .  D. /M.D.  The v e n u e  p r o v i s i o n  a p p e a r s  i n  p a r a g r a p h  

3 2  o f  a  4 3  p a r a g r a p h  c o n t r a c t .  T h e r e  is n o t h i n g  t o  i n d i c a t e  i n  

t h e  c o n t r a c t  i t s e l f  o r  i n  t h e  n e g o t i a t i o n s  p r e c e e d i n g  t h e  

c o n t r a c t  t h a t  t h e  f o r u m  f o r  a n y  s u b s e q u e n t  l i t i g a t i o n  o v e r  t h e  

c o n t r a c t  was a  m a t e r i a l  t e r m  o f  t h e  a g r e e m e n t .  
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