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POINT I 

THE TRIAL COURT ERRED IN DENYING THE 
MOTION TO SUPPRESS THE DEFENDANT'S 
STATEMENTS OF JULY 1, 1985 .  

The Appellee aontends in Point I of its Brief that the 

Appellant waived his objeotion to the admission of the 

Appellant's taped statement of July 1, 1 9 8 5 ,  and whiah was the 

subject of the Motion to Suppress Statements, on the grounds 

that no objection had been made to the testimony of Detective 

Diane Payne. Deteotive Payne's testimony aonsished of a general 

summary of the Appellant's July 1, 1985 ,  taped statement to her. 

The Appellee then contends that the taped statement was 

aumulative to the unobjeoted to testimony of Detective Payne 

and therefore the admission of the taped statement is not 

reversible error since the jury had already been apprised of 

the same information through a different, unchallenged source, 

aiting Eahols v. State, 4 8 4  So.2d 5 6 8  (Fla. 1 9 8 5 ) .  The Appellant 

strongly disagrees with the Appellee's assertion that the taped 

statement was cumulative to the earlier testimony of Deteotive 

Payne. A comparison of the testimony of Deteotive Payne (TR- 

1 0 7 5 - 1 0 8 1 )  with the taped statement given by the Appellant 

(Exhibit 1 9 9 )  indioates that there were many matters discussed 

in the taped statement whioh were not testified to by Deteotive 

Payne in her earlier testimony. Therefore, the taped skatement 

oannot in any way be considered cumulative with the earlier 

unobjected to testimony of Deteotive Payne. Consequently, 

the Appellant did not waive his objeotion to the introduotion 



of his taped statement of July 1, 1985. 

Proaeeding to the merits of the Motion to Suppress 

Statements, it is clear that the Appellant should have been 

advised of his right to an attorney under Miranda v. Arizona, 

384 U.S. 436, 86 S.Ct. 1602 (1966). From the evidenae presented 

at the Hearing on the Motion to Suppress Statements, and in light 

of the totality of the ciraumstanaes, it was reasonable for the 

Appellant to believe khat his freedom of movemenk was restrained 

at least until suah time as he was informed otherwise. See 

Drake v. State, 441 So.2d 1079 (Fla. 1983), aerk denied 104 

S.Ct. 2361 (1984). Failure to advise the Appellant of his 

Miranda warnings diatates that the Appellant's July 1, 1985, 

statement should have been suppressed by the trial aourt. 

Failure of the trial aourt to suppress the statement 

aonstitutes reversible error. Therefore, khe Appellant's 

convictions should be reversed and this cause remanded for a 

new trial. 



POINT I1 

THE TRIAL COURT ERRED I N  ADMITTING 
INTO EVIDENCE O V E R  DEFENSE OBJECTION, 
PHOTOGRAPHS THAT WERE CUMULATIVE A N D  
SO GRUESOME AS TO UNDULY PREJUDICE 
THE DEFENDANT. 

T h e  A p p e l l e e  f i r s t  q u e s t i o n s  t h e  e x t e n t  t o  w h i o h  t h i s  

P o i n t  i s  p r o p e r l y  b e f o r e  t h i s  C o u r t  a s  i t  a o n t e n d s  t h a t  n e i t h e r  

t h i s  C o u r t  n o r  t h e  o o u r t  b e l o w  was  a p p r i s e d  a s  t o  t h e  i d e n t i t y  

o f  t h o s e  i n d i v i d u a l  p h o t o g r a p h s  w h i o h  t h e  A p p e l l a n t  f o u n d  

o b j e c t i o n a b l e .  A p p e l l a n t  c o n t e n d s  t h a t  t r i a l  o o u n s e l  d i d  s p e o i f y  

w h i c h  p h o t o g r a p h s  h e  f o u n d  t o  b e  o b j e c t i o n a b l e  a n d  t h e r e f o r e  

t h i s  P o i n t  h a s  b e e n  p r o p e r l y  p r e s e r v e d  f o r  a p p e a l .  

A s  h a s  b e e n  p r e v i o u s l y  n o t e d  by b o t h  t h e  A p p e l l a n t  a n d  

t h e  A p p e l l e e ,  t h e  A p p e l l a n t  f i l e d  a  M o t i o n  f o r  P r e - t r i a l  H e a r i n g  

t o  D e t e r m i n e  A d m i s s i b i l i t y  o f  P h o t o g r a p h s  o n  November 2 6 ,  1 9 8 5 .  

(TR-3934-3935) .  Two h e a r i n g s  were o o n d u o t e d  o n  t h i s  M o t i o n ,  

o n e  o n  December  1 0 ,  1 9 8 5 ,  a n d  t h e  o t h e r  o n  Deoember  1 2 ,  1 9 8 5 .  

T h e  h e a r i n g  t h a t  was  o o n d u o t e d  o n  Deoember  1 0 ,  1 9 8 5  r e l a t e d  t o  

p h o t o g r a p h s  t h a t  h a d  b e e n  t a k e n  by  p e r s o n n e l  o f  t h e  O r a n g e  

C o u n t y  S h e r i f f ' s  D e p a r t m e n t .  D u r i n g  t h i s  h e a r i n g ,  t h e  A p p e l l a n t  

o b j e o t e d  t o  s p e o i f i o  p h o t o g r a p h s  t h a t  t h e  S t a t e  p r o p o s e d  t o  

o f f e r  i n  e v i d e n o e  d u r i n g  t h e  t r i a l  o f  t h i s  c a u s e .  The  g r o u n d s  

f o r  t h e  o b j e o t i o n  o f  e a a h  s p e o i f i c  p h o t o g r a p h  was  a l s o  s t a t e d  b y  

t r i a l  c o u n s e l .  

On December  1 2 ,  1 9 8 5 ,  a  h e a r i n g  was h e l d  o n  t h e  

a d m i s s i b i l i t y  o f  p h o t o g r a p h s  t a k e n  by t h e  M e d i o a l  E x a m i n e r .  

D u r i n g  t h i s  h e a r i n g ,  t h e  A p p e l l a n t  a l s o  o b j e o t e d  t o  s p e o i f i c  

p h o t o g r a p h s  t h a t  t h e  S t a t e  p r o p o s e d  t o  o f f e r  i n t o  e v i d e n o e  d u r i n g  



t h e  t r i a l .  T r i a l  a o u n s e l  a g a i n  s t a t e d  t h e  o b j e c t i o n s  f o r  e a a h  

s p e a i f i a  p h o t o g r a p h .  

Ah t h e  t i m e  t h a t  t h e  p h o t o g r a p h s  were i n t r o d u a e d  i n t o  

e v i d e n c e ,  t r i a l  a o u n s e l  s t a t e d  t h a t  h e  h a d  n o  o b j e c t i o n  t o  t h e  

e x h i b i t s  e x a e p t  f o r  t h e  " o t h e r "  o b j e a t i o n s  " a l r e a d y  on  t h e  

r e a o r d " .  (TR-629,  TR-758,  TR-800) .  A p p e l l a n t  a o n t e n d s  t h a t  t h e  

k r i a l  a o u r t  was  i n  f a a t  a p p r i s e d  a s  t o  t h e  i d e n t i t y  o f  t h o s e  

p h o t o g r a p h s  w h i a h  A p p e l l a n t  f o u n d  o b j e a t i o n a b l e .  A t  k h e  t w o  

h e a r i n g s  t h a t  were a o n d u c k e d  o n  t h e  A p p e l l a n t ' s  M o t i o n  f o r  P r r -  

t r i a l  H e a r i n g  t o  D e t e r m i n e  A d m i s s i b i l i t y  o f  P h o t o g r a p h s ,  t r i a l  

a o u n s e l  d i d  i n  f a o t  s p e a i f y  w h i c h  i n d i v i d u a l  p h o t o g r a p h s  h e  

f o u n d  t o  b e  o b j e o t i o n a b l e .  A l t h o u g h  t r i a l  a o u n s e l  d i d  n o t  

a g a i n  s p e c i f y  w h i a h  p h o t o g r a p h s  h e  f o u n d  t o  b e  o b j e a t i o n a b l e  

when t h e  S h a t e  i n t r o d u a e d  t h e m  i n t o  e v i d e n a e ,  h i s  g e n e r a l  

o b j e c t i o n  i n  e f f e a t  r e n e w e d  k h e  s p e a i f i a  o b j e a t i o n s  h e  h a d  

made d u r i n g  t h e  H e a r i n g s  o n  Deaember  1 0 ,  1 9 8 5  a n d  D e a r m b e r  1 2 ,  

1 9 8 5 .  T h e r e f o r e ,  t r i a l  a o u n s e l  d i d  s p e a i f i c a l l y  a p p r i s e  t h e  

t r i a l  c o u r t  a s  t o  t h o s e  p h o t o g r a p h s  t h a t  h e  f o u n d  t o  b e  

o b j e c t i o n a b l e  a t  t h e  t i m e  t h e y  w e r e  i n t r o d u a e d  by  t h e  S h a t e  

i n t o  e v i d e n a e .  S e e  J a c k s o n  v .  S t a t e ,  4 5 1  So .2d  4 5 8  ( F l a .  1 9 8 4 ) .  

The  A p p e l l a n t  s u f f i o i e n t l y  p r e s e r v e d  t h i s  P o i n t  

f o r  a p p e a l  p u r p o s e s .  The  k r i a l  c o u r t  e r r e d  i n  a d m i t t i n g  i n t o  

e v i d e n a e  t h e  o b j e a k e d  t o  p h o t o g r a p h s .  T h e r e f o r e ,  A p p e l l a n t  

i s  e n t i t l e d  ko a  r e v e r s a l  o f  h i s  o o n v i a t i o n s  i n  t h i s  a a u s e .  



POINT V 

THE TRIAL COURT E R R E D  I N  ALLOWING 
D O N N A  VALENTINE TO TESTIFY THAT 
SUSAN CORRELL WAS AFRAID OF THE 
DEFENDANT. 

A s  p r e v i o u s l y  n o t e d  i n  bobh t h e  A p p e l l a n t ' s  B r i e f  

a n d  t h e  A p p e l l e e ' s  B r i e f ,  d u r i n g  t h e  a o u r s e  o f  t h e  t e s t i m o n y  o f  

Donna V a l e n t i n e  t h e  f o l l o w i n g  t o o k  p l a c e  i n  h e r  d i r e a t  

e x a m i n a t i o n  by t h e  S t a t e :  (TR-527-529) :  

QUESTION: How wou ld  you  a h a r a a t e r i z e  t h e  r e l a t i o n -  
s h i p  b e t w e e n  S u s a n  C o r r e l l  a n d  t h e  
d e f e n d a n t  d u r i n g  t h e  p e r i o d  o f  t h e i r  
s e p a r a t i o n  a n d  t h e n  a f t e r  t h e i r  d i v o r a e ?  

ANSWER: They were f r i e n d l y  w i t h  e a a h  o t h e r .  S u s a n  
w o u l d  g e t  u p s e t  many t i m e s  b e a a u s e  o f  
m e n t a l  a b u s e .  

QUESTION: A l r i g h t .  Now d u r i n g  t h i s  p e r i o d  o f  t i m e ,  
d i d  s h e  d i s p l a y  o r  e x h i b i t  a n y  f e a r  o f  
t h e  d e f e n d a n t ?  

ANSWER: Yes, s h e  h a d .  

T h e  A p p e l l a n t  o b j e c t e d  t o  t h i s  t e s t i m o n y  on t h e  b a s i s  t h a t  i t  

was  h e a r s a y  t e s t i m o n y  a n d  d i d  n o t  g o  t o  a n y  q u e s t i o n  o f  w h e t h e r  

o r  n o t  t h e  A p p e l l a n t  a o m m i t t e d  t h e  a u k s  a h a r g e d  i n  t h e  I n d i c t -  

m e n t .  (TR-528) .  A f t e r  t h e  C o u r t  o v e r r u l e d  t h e  o b j e a t i o n  t h e  

f o l l o w i n g  q u e s t i o n i n g  t h e n  t o o k  p l a a e :  

QUESTION: The q u e s t i o n  w a s ,  d i d  S u s a n  C o r r e l l  d i s p l a y  
o r  e x h i b i t  f e a r  of  t h e  d e f e n d a n t ?  

ANSWER: Was s h e  a f r a i d  o f  J e r r y ?  

QUESTION: Did  s h e  d i s p l a y  a n y t h i n g  t h a t  a p p e a r e d  t o  
you  a s  f e a r  o f  t h e  d e f e n d a n t ?  

ANSWER: Yes, i n  l a n g u a g e .  

The A p p e l l e e  f i r s t  q u e s t i o n s  t h e  p r e s e r v a t i o n  o f  t h i s  

P o i n t  f o r  a p p e a l  a r g u i n g  t h a t  M s .  V a l e n t i n e ' s  a n s w e r  o f  " Y e s ,  



i n  l a n g u a g e "  t o  t h e  q u e s t i o n  o f  "Did  s h e  d i s p l a y  a n y t h i n g  t h a t  

a p p e a r e d  t o  you  a s  f e a r  o f  t h e  d e f e n d a n t ? "  was  n o t  h e a r s a y  i n  

t h a t  s u a h  t e s t i m o n y  was  a  r e s u l t  o f  t h e  w i t n e s s '  own o b s e r -  

v a t i o n s .  

A p p e l l a n t  a o n t e n d s  t h a O  t h i s  t e s t i m o n y  was i n  f a a t  

h e a r s a y  a n d  t a k e s  i s s u e  w i t h  t h e  A p p e l l e e ' s  a r g u m e n t  t h a t  t h i s  

l a n g u a g e  c o u l d  h a v e  b e e n  a  s t a t e m e n t  s u a h  a s ,  " I  j u s t  b o u g h t  a  

new d e a d b o l t  f o r  t h e  f r o n t  d o o r ,  a n d  y o u  know why." T h i s  

l a n g u a g e  a o n j u r e s  u p  t h o u g h t s  t h a t  Donna V a l e n t i n e  was  

s p e a i f i a a l l y  t o l d  b y  S u s a n  C o r r e l l  t h a t  s h e  was  a f r a i d  o f  t h e  

A p p e l l a n t .  No o t h e r  l o g i a a l  i n f e r e n a e  a a n  b e  d r a w n  f r o m  t h e  

C e s t i m o n y  o f  M s .  V a l e n t i n e .  T h e r e f o r e ,  t h i s  P o i n t  h a s  b e e n  

s u f f i a i e n t l y  p r e s e r v e d  f o r  a p p e a l .  

S u s a n  C o r r e l l ' s  e x t r a j u d i c i a l  s t a t e m e n t s  t o  Donna  

V a l e n t i n e  d o  n o t  f a l l  w i t h i n  t h e  s t a t e  o f  mind  e x a e p t i o n  

a o n t a i n e d  i n  F l o r i d a  S t a t u O e  S e a t i o n  9 0 . 8 0 3 ( 3 ) ( a )  a s  h e r  s t a t e  

o f  mind  was  n e i t h e r  a t  i s s u e  n o r  p r o b a t i v e  o f  a n y  m a t e r i a l  

i s s u e  r a i s e d  i n  t h i s  m u r d e r  p r o s e a u t i o n .  

The A p p e l l e e  n e x t  c o n k e n d s  t h a t  e v e n  i f  t h e  a d m i s s i o n  

o f  C h i s  e v i d e n c e  w a s  i m p r o p e r ,  t h e  e r r o r  was  h a r m l e s s .  I n  t h e  

e a s e  o f  S t a t e  v .  D i G u i l i o ,  4 9 1  So .2d  1 1 2 9  ( F l a .  1 9 8 6 ) ,  t h i s  

c o u r t  i n d i a a t e d  C h a t  t h e  b u r d e n  i s  o n  t h e  S t a t e  t o  p r o v e  b e y o n d  

a  r e a s o n a b l e  d o u b t  t h a t  t h e  e r r o r  a o m p l a i n e d  o f  d i d  n o t  

o o n t r i b u t e  t o  t h e  v e r d i a t .  T h i s  c o u r t  f u r t h e r  i n d i c a t e d  i n  

D i G u i l i o  t h a t  t h e  a p p l i a a t i o n  o f  t h e  h a r m l e s s  e r r o r  t e s t  re -  

q u i r e d  a n  e x a m i n a t i o n  o f  t h e  e n t i r e  r e a o r d  i n c l u d i n g  a n  

e x a m i n a t i o n  o f  t h e  p e r m i s s i b l e  e v i d e n a e  o n  w h i a h  t h e  j u r y  o o u l d  



have legitimately relied and an even closer examination of the 

impermissible evidenae which might have possibly influenaed 

the jury's verdict. The State's evidence against the Appellant 

was almost wholly airaumstantial. The improperly admitted 

hearsay statements of Susan Correll was an attempt to impute the 

state of mind of the Appellant at the time of these homicides. 

Therefore, the admission of the hearsay statements cannot be 

deemed harmless under the ciroumstanaes of this aase. See 

Kennedy v. State, 385 So.2d 1021 (Fla. 5th D.C.A. 1980); 

Bailey v. State, 419 So.2d 721 (Fla. 1st D.C.A. 1982); Hunt v. 

State, 429 So.2d 811 (Fla. 2nd D.C.A. 1983). 

The trial aourt should not have allowed the testimony 

of Donna Valentine into evidenae. This error not being harmless, 

the Appellant's oonvictions should be reversed and this cause 

remanded for a new trial. 



POINT V I  

THE TRIAL COURT E R R E D  I N  GRANTING 
THE STATE'S ORAL MOTION TO REDACT 
THE LAST SIX O R  SEVEN PAGES OF THE 
TRANSCRIPT OF THE DEFENDANT'S 
STATEMENT G I V E N  TO DETECTIVE PAYNE 
O N  JULY 1 ,  1 9 8 5 .  

T h e  A p p e l l e e  f i r s t  a o n t e n d s  t h a t  t h e  r e a o r d  on  

a p p e a l  d o e s  n o t  a o n t a i n  t h e  r e d a a h e d  o r  e x a i s e d  p o r t i o n s  o f  

t h e  A p p e l l a n h ' s  s t a t e m e n t  o f  J u l y  1 ,  1 9 8 5 ,  a n d  t h e r e f o r e  

q u e s t i o n s  w h e t h e r  t h i s  P o i n t  h a s  b e e n  p r e s e r v e d  f o r  a p p e a l .  

T h i s  P o i n t  h a s  b e e n  s u f f i c i e n t l y  p r e s e r v e d  f o r  a p p e a l  s i n a e  

t h e  r e d a a t e d  p o r t i o n s  o f  t h e  A p p e l l a n t ' s  s t a t e m e n t  o f  J u l y  1 ,  

1 9 8 5 ,  a r e  a o n t a i n e d  i n  t h e  r e c o r d  o n  a p p e a l .  E x h i b i t  1 9 9  

a o n s i s t s  o f  t h e  e n t i r e  t a p e d  s t a t e m e n t  t h a t  t h e  A p p e l l a n t  made 

t o  D e t e a t i v e  P a y n e  o n  J u l y  1 ,  1 9 8 5 ,  a s  w e l l  a s  a  t r a n s c r i p t  o f  

t h a t  s t a t e m e n t  w i t h  t h e  l a s t  s i x  o r  s e v e n  p a g e s  o f  t h e  t a p e d  

s t a t e m e n t  r e d a c t e d  f r o m  i t .  B a s e d  o n  t h e  t r i a l  a o u r t ' s  r u l i n g  

o n  t h e  S t a t e ' s  o r a l  m o t i o n  t o  r e d a a t ,  when  t h e  t a p e  was  p l a y e d  

t o  t h e  j u r y  d u r i n g  t h e  t r i a l  o f  t h i s  a a u s e ,  i t  was s t o p p e d  

p a r k w a y  i n t o  t h e  t a p e .  The  t r a n s c r i p t  r e f l e a t s  o n l y  t h a t  

p o r t i o n  o f  t h e  t a p e  t h a t  was  p l a y e d  t o  t h e  j u r y .  The  r e d a a t e d  

p o r t i o n s  o f  t h e  A p p e l l a n t ' s  s t a t e m e n t  a r e  a o n t a i n e d  i n  t h e  

t a p e  w h i a h  i s  a  p a r t  o f  t h e  r e c o r d  o n  a p p e a l .  T h e r e f o r e ,  t h i s  

C o u r t  i s  a b l e  t o  r e v i e w  t h e  r e d a a t e d  p o r t i o n s  o f  t h e  A p p e l l a n t ' s  

s t a t e m e n t  i n  d e c i d i n g  t h i s  P o i n t  o n  a p p e a l .  

The A p p e l l a n t  a g r e e s  w i t h  t h e  A p p e l l e e ' s  p o s i t i o n  O h a t  

n o t  e v e r y t h i n g  a n  i n d i v i d u a l  d e f e n d a n t  s a y s  m u s t  b e  a d m i t t e d ,  

r e g a r d l e s s  o f  r e l e v a n a y .  The A p p e l l a n t  a o n h e n d s  t h a t  t h e  



redaated portion of the tape was in fact relevant and should not 

have been redacted from the statement. In faat the trial oourt 

found the redacted portion of the Oape not to be inadmissible 

stating (TR-938): 

THE COURT: I have to agree. I am not saying there 
is anything objeationable about that 
portion of the tape. My ruling was 
simply that the State should not be 
required to present it. 

If you wish to present it, if Mr. Correll 
wishes to present it, he will have that 
opportunity because I am not saying that 
portion is not admissible or is entirely 
irrelevant. 

I don't think self-serving statements, 
such as these rambling self-serving 
statements, the State should not be 
required to plaae before the jury in their 
aase. 

Since the trial aourh found thah'the redaated portions of the 

tape were in fact admissible, the State should have been required 

to play the entire tape to the jury. Echols v. State, 484 So.2d 

568 (Fla. 1985). 

The Appellee next aontends that the trial aourt's 

ruling on the motion to redaat did not prohibit defense aounsel, 

on aross-examination of Deheative Payne, from seeking to 

introduae the redaated portions of the statement. A literal 

reading of the aourt's ruling would indicate that the Appellant 

was prohibited from aross-examining Payne aonaerning the 

redacted portions and that the only possible way that these 

statements aould be presented to the jury would be by way of 

testimony of the Appellant himself or possibly requiring the 

Appellant to call Detective Payne as a witness. The trial 



aourt's ruling prohibiting the Appellant from aross-examining 

Detective Payne ooncerning the redaated portions of the taped 

statement violated the Appellant's right to a full and fair 

aross-examination of the witness. See Steinhorst v. State, 412 

So.2d 332 (Fla. 1982); Aokerman v. State, 372 So.2d 215 (Fla. 

1st D.C.A. 1979); Thalheim v. State, 38 Fla. 169, 20 So. 938 

(Fla. 1896); West v. State, 53 Fla. 77, 43 So. 445 (Fla. 1907); 

Coao v. State, 62 So.2d 892 (Fla. 1953). 

The granting of the State's oral motion to redaot 

by the trial court aonstitutes reversible error. Therefore, 

the Appellant's aonviotions should be reversed and this aause 

remanded for a new trial. 



POINT VII 

THE TRIAL COURT ERRED IN ALLOWING 
INTO EVIDENCE PURPORTED WILLIAMS RULE 
EVIDENCE. 

The Appellee initially argues in this Point on appeal 

that this Point is not properly before the Court as the Appellant 

did not objeat to this purported Williams Rule evidenoe at the 

time the evidence was introduced at trial. The reoord indiaahes 

that after the selection of the jury but prior to any of the 

testimony being presented, the Appellant objeoted to the 

introduation of the Williams Rule evidenae on the grounds that 

it was too remote in time and that it did not relate to the 

crimes aharged in the Indiatment. (TR-437). Additionally, the 

Appellant objeoted to the admissibility of this evidence on 

the grounds that since there were no eyewitnesses to the alleged 

inoident, the evidenae was merely speaulative. (TR-438). The 

aourt thereupon denied the Appellant's objeotion to the 

admissibility of this Williams Rule evidenae. (TR-440). 

On January 31, 1986, two days after the Appellant's 

objection to this Williams Rule evidenoe, the State oalled two 

witnesses to testify oonoerning this similar faat evidence. 

(TR-1132-1337; 1138-1145). At the time of the testimony of these 

two witnesses, another objeotion was not made by the Appellant 

to this similar faot evidenoe. The Appellant oontends that 

although no objeotion was made at the time the two witnesses 

were oalled to testify, the initial objeotion to this testimony 

was sufficient to preserve this Point for appeal purposes. 

The purpose of an objeation is to apprise the trial 



j u d g e  of  w h a t  i s  p e r a e i v e d  a s  b e i n g  e r r o r  s o  t h a t  t h e  a o u r t  a a n  

make a  r u l i n g  O h e r e o n .  A s  t h i s  a o u r t  s e a t e d  i n  J a a k s o n  v .  S t a t e ,  

4 5 1  So .2d  4 5 8  ( F l a .  1 9 8 4 ) ,  a i t i n g  C a s t o r  v .  S t a t e ,  3 6 5  So.2d 7 0 1  

( F l a .  1 9 7 8 ) :  

" T h e  o b j e c t i o n  m u s t  b e  b o t h  O i m e l y  a n d  
' s u f f i a i e n t l y  s p e a i f i a  b o t h  t o  a p p r i s e  
t h e  t r i a l  j u d g e  o f  t h e  p u t a t i v e  e r r o r  
a n d  t o  p r e s e r v e  t h e  i s s u e  f o r  i n t e l l i -  
g e n t  r e v i e w  o n  a p p e a l ' " . '  

When t h e  A p p e l l a n t  o b j e c t e d  t o  t h i s  W i l l i a m s  R u l e  e v i d e n a e  p r i o r  

t o  t h e  commenoement  o f  t h e  t e s t i m o n y ,  h e  a p p r i s e d  J u d g e  S t r o k e r  

o f  h h e  p e r a e i v e d  e r r o r  i n  a l l o w i n g  t h e  a d m i s s i o n  o f  t h i s  s i m i l a r  

f a c t  e v i d e n c e  a n d  s p e c i f i a a l l y  s t a t e d  t h e  g r o u n d s  f o r  s a i d  

o b j e c t i o n .  J u d g e  S t r o k e r  was  t h e n  a b l e  t o  r u l e  o n  t h e  a d m i s s i -  

b i l i t y  o f  t h i s  W i l l i a m s  R u l e  e v i d e n c e .  T h i s  a o u r t  s h o u l d  

t h e r e f o r e  n o t  o o n s i d e r  t h i s  P o i n t  o n  a p p e a l  w a i v e d  by t h e  m e r e  

f a i l u r e  o f  t h e  A p p e l l a n t ,  i m m e d i a t e l y  p r i o r  t o  t h e  t e s t i m o n y  o f  

t h e  two  s i m i l a r  f a a t  e v i d e n a e  w i t n e s s e s ,  t o  s a y  "I  r e n e w  my 

o b j e a t i o n  t o  O h i s  t e s t i m o n y "  a n d  t h e n  t h e  a o u r t  d e n y i n g  s a i d  

r e n e w e d  o b j e a t i o n .  

The  A p p e l l a n t  p r e v i o u s l y  d i s c u s s e d  t h e  m e r i t s  o f  t h i s  

P o i n t  o n  a p p e a l  i n  h i s  I n i t i a l  B r i e f .  ( S e e  P o i n t  V I I ,  p a g e s  53-  

5 9 ) .  I t  i s  t h e  A p p e l l a n t ' s  p o s L t i o n  t h a t  t h e  d e t a i l s  o f  t h e  

i n c i d e n t  i n v o l v i n g  t h e  s l a s h i n g  o f  R i a h a r d  H e n e s t o f e l ' s  t i r e s  

a n d  t h e  a l l e g e d  s l a s h i n g  o f  S u s a n  C o r r e l l ' s  t i r e s  on  May 1 5 ,  

1 9 8 2 ,  w e r e  n o $  s u f f i a i e n t l y  s i m i l a r  t o  b e  r e l e v a n t  a n d  t h a t  t h i s  

c o u r t ' s  d e c i s i o n s  i n  P e e k  v .  S t a t e ,  4 8 8  So.2d 5 2  ( F l a .  1 9 8 6 ) ,  

D r a k e  v .  S t a t e ,  4 0 0  So .2d  1 2 1 7  ( F l a .  1 9 8 1 )  a n d  Thompson v .  S t a t e ,  

4 9 4  So.2d 2 0 3  ( F l a .  1 9 8 6 )  d i a t a t e  t h a t  t h i s  p u r p o r t e d  W i l l i a m s  



Rule evidenae be found to have been inadmissible. 

Finally, the Appellee aontends thak if it was error to 

admik this Williams Rule evidenoe, such error was harmless. In 

making this argument, the Appellee noted this aourt's holding in 

Straight v. State, 397 So.2d 903 (Fla. 1981), regarding the 

presumed harmful effeat of any erroneous admission of uncharged 

ariminal activity. Therefore, the admission into evidence of 

the inadmissible Williams Rule evidenae in this aause is pre- 

sumed to be harmful. Even applying the harmless error test 

enunaiated in State v. DiGuilio, supra, a aase which did not 

deal with the admission of Williams Rule evidenae but instead 

dealt with the issue of a aomment on a defendant's silence, 

there is a reasonable possibility that the jury in this aase 

gave undue weight to the Williams Rule evidenae in reaching 

their verdiats. 

For the reasons stated, the trial aourt aommitted 

reversible error in allowing this Williams Rule hestimony 

into evidence. This error not being harmless, the Appellant's 

aonvictions should be reversed and this aause remanded for 

a new hrial. 



POINT V I I I  

THE TRIAL COURT E R R E D  I N  ALLOWING 
THE TESTIMONY OF STATE'S WITNESS, 
D A V I D  MURRAY.  

A p p e l l e e  a o n t e n d s  i n  t h i s  P o i n t  on a p p e a l  t h a t  t h e  

A p p e l l a n t  d i d  n o t  o b j e c t  t o  t h e  t e s t i m o n y  o f  D a v i d  M u r r a y  on  

k h e  g r o u n d s  t h a t  t h e  s t a t e  o f  mind o f  S u s a n  C o r r e l l  was n o t  a t  

i s s u e  i n  t h e  t r i a l  o f  k h i s  c a u s e  a n d  t h a t  t h e r e f o r e ,  t h i s  i s s u e  

h a s  n o t  b e e n  p r e s e r v e d  f o r  a p p e a l  p u r p o s e s .  The A p p e l l a n t  

d i s a g r e e s  w i t h  t h i s  a r g u m e n t  a s  i t  a p p e a r s  t h a t  d u r i n g  t h e  

a r g u m e n t  on  t h e  A p p e l l a n t ' s  o b j e c t i o n  t o  t h e  t e s t i m o n y  o f  D a v i d  

M u r r a y ,  t h e  c o u r t  d i r e c t l y  d e a l t  w i t h  t h e  i s s u e  o f  t h e  s t a t e  o f  

mind  o f  S u s a n  C o r r e l l .  W h i l e  t h e  c o u r t  was r e v i e w i n g  t h e  o a s e  o f  

B a r w i c k  v .  S t a t e ,  8 2  So .2d  356  ( F l a .  1 9 5 5 ) ,  i t  n o t e d  a t  TR-1238: 

THE COURT: W e l l ,  t h i s  c a s e ,  a l t h o u g h  p a r t i a l l y  
o n  p o i n t ,  a p p l i e s  t o  t h e  s t a t e  o f  
mind  o f  t h e  d e f e n d a n t  i n  e s t a b l i s h i n g  
a  s e l f - d e f e n s e  r a t i o n a l e .  T h a t  was  
w h e t h e r  i n  h i s  own mind t h e r e  was  a  
c l e a r  a n d  p r e s e n t  d a n g e r  j u s t i f y i n g  
h i s  a c t i o n s .  T h e r e f o r e ,  t h e  s t a t e  o f  
mind  w a s  p a r t i a u l a r l y  r e l e v a n t  i n  
t h a t  a a s e .  

t a p p e a r s  t h a t  k h e  S t a t e  i n  t h i s  a a s e  
s o f f e r i n g  t h i s  n o t  s o  much t o  demon- 
t a t e  t h e  s t a t e  o f  mind o f  t h e  d e f e n d a n t ,  

b u t  t h a t  h e  h a d  i n  t h e  p a s t  t h r e a t e n e d ,  
I t h i n k ,  t o  k i l l  S u s a n  C o r r e l l ;  i s  t h a t  
c o r r e a t ?  

T h e r e f o r e ,  t h i s  P o i n t  h a s  b e e n  s u f f i c i e n t l y  p r e s e r v e d  f o r  a p p e a l .  

The t e s t i m o n y  o f  M r .  M u r r a y  was  t o t a l l y  i r r e l e v a n t  t o  

k h e  c h a r g e s  o o n t a i n e d  i n  t h i s  I n d i c t m e n t .  Even  i f  t h e  f a a t  

t h a t  o n e  e v e n i n g  i n  1 9 8 2  o r  1 9 8 3  t h e  A p p e l l a n t  t h r e a t e n e d  t o  k i l l  

S u s a n  C o r r e l l  i f  s h e  d a t e d  o r  w e n t  o u t  w i t h  o t h e r  men was  



r e l e v a n t ,  t h e  A p p e l l a n t  s h i l l  c a n n o t  a o n a e i v e  t h e  r e l e v a n a y  o f  

t h e  f a c t  t h a t  on  t h i s  p a r h i a u l a r  e v e n i n g ,  S u s a n  C o r r e l l  was  

w h i t e  a s  a  g h o s t  a n d  j u s t  t o t a l  f e a r  (TR-1244) ;  h h a t  s h e  s t a r t e d  

a r y i n g  a n d  beaame v e r y ,  v e r y ,  v e r y  s o a r e d  ( T R - 1 2 4 5 ) ;  a n d  t h a t  

when M r .  M u r r a y  a n d  h i s  w i f e  w o u l d  l e a v e  t h e i r  r e s i d e n a e ,  S u s a n  

wou ld  l o a k  a l l  t h e  d o o r s ,  d e a d b o l t  t h e m ,  make s u r e  a l l  t h e  

w indows  were l o a k e d ,  a n d  b r i n g  t h e  M u r r a y ' s  German S h e p p a r d  i n t o  

t h e  h o u s e  (TR-1246)  a s  t h i s  t e s t i m o n y  d i r e a t l y  r e l a t e d  t o  t h e  

s t a t e  o f  mind o f  S u s a n  C o r r e l l .  

A s  was  p r e v i o u s l y  d i s a u s s e d  i n  P o i n t  V o f  A p p e l l a n t ' s  

I n i t i a l  B r i e f ,  a  h o m i a i d e  v i a t i m s '  s k a t e  o f  mind  p r i o r  t o  t h e  

f a t a l  i n a i d e n t  g e n e r a l l y  i s  n e i t h e r  a t  i s s u e  n o r  p r o b a t i v e  o f  

a n y  m a t e r i a l  i s s u e  r a i s e d  i n  a  m u r d e r  p r o s e a u t i o n .  Hun t  v .  

S t a t e ,  4 2 9  So.2d 8 1 1 ,  8 1 3  ( F l a .  2nd D . C . A .  1 9 8 3 ) .  A l t h o u g h  

e x a e p t i o n s  t o  t h i s  r u l e  o f  l a w  d o  e x i s t ,  n o n e  o f  t h e s e  e x d e p t i o n s  

a r e  a p p l i a a b l e  t o  t h e  e a s e  a t  b a r .  

A l l o w i n g  t h e  t e s t i m o n y  of  M r .  M u r r a y  a o n a e r n i n g  t h e  

s t a h e  o f  mind  o f  S u s a n  C o r r e l l  d u r i n g  a n  i n o i d e n h  t h a t  o a c u r r e d  

some t i m e  i n  1 9 8 2  o r  1 9 8 3  was  h i g h l y  p r e j u d i a i a l  t o  t h e  

A p p e l l a n t .  The e r r o r  i n  a l l o w i n g  C h i s  t e s t i m o n y  d i a t a t e s  t h a t  

t h e  A p p e l l a n t ' s  a o n v i a h i o n s  b e  r e v e r s e d  a n d  t h i s  o a u s e  r e m a n d e d  

f o r  a  new t r i a l .  



POINT IX 

THE TRIAL COURT ERRED IN ALLOWING DAVID 
B. BAER TO TESTIFY CONCERNING THE RESULTS 
OF BLOODTESTS CONDUCTED BY WAY OF THE 
ELECTROPHORESIS PROCESS. 

The Appellee first aontends that khe aases of People 

v. Young, 3 4 0  NW.2d 8 0 5  (Miah. 1 9 8 3 )  and People v. Brown, 2 2 0  

Cal.Rptr. 6 3 7  (Cal. 1 9 8 5 )  whiah were relied upon by trial 

counsel when objeating ko the testimony of Mr. Baer aoncerning 

the results of the electrophoresis proaess and whiah were also 

aiked by the Appellant in his Initial Brief, do not neaessarily 

represent the mainstream in legal thinking on the issue of the 

admissibility or reliability of evidenae obtained through 

eleatrophoresis. The Appellee then aites a number of aases 

from different jurisdickions which have expressly approved 

admission of such evidenae. A review of the aases aited by 

both khe Appellant and the Appellee makes it alear that the 

aaaeptance of tests for typing stale body fluid stains is a 

matter of substankial legal aonkroversy. Where khat issue 

remains open, it is the Appellant's position that the party 

offering the evidence has the burden of proving in the trial 

court that a aonsensus of saientifia opinion has been aahieved. 

This was not proven by the State in the trial of this oause. 

In the aase of People v. Young, supra, the Supreme 

Court of Michigan remanded khe case to the trial aourk for an 

evidenkiary hearing to determine whether the results of eleatro- 

phoresis had aahieved general soienkifia aaaeptance for 

reliability among impartial and disinterested experts. A hearing 



on the admissibility of the electrophoresis proaess was held in 

hhe trial aourt and the reaord of the hearing was transmitted 

to the Supreme Court. Witnesses were aalled by both the State 

and the defense. Supplemental briefs were then filed and the 

aause was reargued before the Supreme Court. 

Based on the evidenae presented at this hearing, the 

Miahigan Supreme Court in the oase of People v. Young, 391 

NW.2d 270 (Miah. 1986), oonaluded that the proseaution had failed 

to demonstrate general aoaeptanae of the reliability of eleatro- 

phoresis of evidenkiary bloodstains by the saientifia aommunity. 

A aopy of this deeision is provided in the Appendix to this 

Reply Brief. Appellant would note that it would appear that 

the aase of People v. Young, supra, is Che most exhaustive 

and oomplete legal review of the eleatrophoresis proaess. 

Therefore, the Appellant aontends that the Young aase, supra, 

is more imporbant than any okher aase either aited by the 

Appellant or the Appellee in assisting this aourt in ruling 

on the merits of hhis Point on appeal. 

Appellant agrees with the Appellee that while this 

aourt in the oase of Bundy v. State, 471 So.2d 9 (Fla. 1985), 

did disauss the test enunaiated in Frye v. United States, 293 

F. 1013 (D.C. Cir. 1923), aonaerning the admissibility of new 

methods of proof, ih did not expressly indiaate whether or not 

suah tesk was the law in the State of Florida. This oourt aan 

resolve this Point on appeal without ruling on the applicability 

of Frye as the reaord is alear that the State failed to show the 

reliability of the electrophoresis process. 



The trial aourt erred in allowing Mr. Baer to testify 

as to the results of the bloodtests aonducted by way of the 

eleatrophoresis proaess. Consequently, the Appellant's aonviations 

should be reversed and this aausr remanded for a new trial. 

Alternatively, since this issue appears to be one of first 

impression within the State of Florida, the Appellant would 

request this aourt to remand this aase to the trial court, as was 

done in People, supra, for an evidentiary hearing to 

dehermine whether the results of the eleatrophoresis proaess 

have aahieved general saienhifia aaaepkanae for reliability. 



POINT XI1 

THE TRIAL COURT ERRED IN NOT CONDUCTING 
A RICHARDSON HEARING IN DETERMINING 
WHETHER OR NOT TO ALLOW BARBARA 
PIZZAROZ TO TESTIFY ON BEHALF OF THE 
DEFENDANT. 

The Appellee argues that this Point has not been 

preserved for review as Judge Stroker did not expressly deny 

the Appellant the opportunity to call Barbara Pizzaroz as a 

witness and that the Appellant made no attempt to aatually aall 

Ms. Pizzaroz as a defense witness during the presentation of his 

evidence. Appellee further argues that trial counsel deferred 

to the trial aourt's statement of its initial inclination not 

to allow Ms. Pizzaroz to testify. 

From the record it is obvious that the trial court 

denied the Appellant's request to be allowed to aall Ms. Pizzaroz 

as a witness stating at TR-1404: 

THE COURT: Well, I don't think I would let the State 
interjeat a witness at bhis state in the 
proceedings, based upon what had gone on 
in the course of trial. Especially if it 
was a witness known to everyone before, 
to have some involvement in the oase. So 
I don't think I would allow the defense 
ho do it either. 

Since the trial oourt was made aware of the Appellant's desire 

to oall Barbara Pizzaroz as a witness, and the court speaifioally 

denied this request, there was no logical reason to attempt to 

call Ms. Pizzaroz as a witness so that the aourt could again 

rule that it would not allow her testimony. The reaord also 

shows that trial counsel did.not defer to the aourt's ruling 

but instead aaknowledged that the court was not going to allow 



M s .  P i z z a r o z  t o  t e s t i f y .  T h e r e f o r e ,  t h i s  P o i n t  h a s  b e e n  

a d e q u a t e l y  p r e s e r v e d  f o r  r e v i e w  o n  a p p e a l .  

A p p e l l e e  f u r t h e r  a r g u e s  t h a t  t h e r e  was  n o t  a n  a d e q u a t e  

p r o f f e r  o f  t h e  t e s t i m o n y  o f  B a r b a r a  P i z z a r o z .  The  r e o o r d  

i n d i o a t e s  t h a t  t h e  A p p e l l a n t  w i s h e d  t o  o a l l  h e r  a s  a  w i t n e s s  

t o  t e s t i f y  o o n o e r n i n g  c o n v e r s a k i o n s  s h e  h a d  h a d  o n  J u l y  3 ,  1 9 8 5 ,  

w i t h  J a m e s  N a g l e  a n d  Guy K e t t l e h o n e ,  b o t h  o f  whom h a d  b e e n  

o a l l e d  a s  o o u r t  w i t n e s s e s  i n  t h e  S k a t e ' s  o a s e  i n  o h i e f .  (TR- 

1 4 0 2 ) .  C o n s e q u e n t l y ,  t h e r e  was  a n  a d e q u a t e  p r o f f e r  o f  t h e  

t e s t i m o n y  o f  M s .  P i z z a r o z .  

A p p e l l e e  nexlx o o n t e n d s  lxhat t o  t h e  e x t e n t  t h a t  i t  was  

r e q u i r e d ,  t h e  t r i a l  c o u r t  c o m p l i e d  w i t h  t h e  d i c l x a t e s  o f  

R i c h a r d s o n  v .  S t a t e ,  246  So.2d 7 7 1  ( F l a .  1 9 7 1 )  when  m a k i n g  i t s  

d e t e r m i n a t i o n  n o t  t o  a l l o w  t h e  A p p e l l a n t  t o  c a l l  M s .  P i z z a r o z  

a s  a  d e f e n s e  w i t n e s s .  I t  i s  t h e  A p p e l l a n t ' s  p o s i t i o n  t h a k  t h e  

t r i a l  o o u r t ,  a l t h o u g h  b e i n g  a p p r i s e d  a s  t o  t h e  n a t u r e  o f  M s .  

~ i z z a r o z ' t e s t i m o n y  a s  w e l l  a s  f o r  t h e  r e a s o n  f o r  t h e  f a i l u r e  

o f  A p p e l l a n t  t o  l i s t  h e r  o n  a  w i t n e s s  l i s k ,  d i d  n o t  d e t e r m i n e  

w h e t h e r  t h i s  d i s c o v e r y  v i o l a t i o n  p r e v e n t e d  t h e  S k a t e  f r o m  

p r o p e r l y  p r e p a r i n g  f o r  t r i a l  a n d  t h e n  d e t e r m i n e  t h e  a p p r o p r i a t e  

s a n c t i o n  t o  i m p o s e  f o r  s u a h  v i o l a t i o n .  S m i t h  v .  S t a t e ,  3 7 2  

So .2d  8 6  ( F l a .  1 9 7 9 ) .  The  t r i a l  o o u r t  a l s o  f a i l e d  t o  i n q u i r e  

i n t o  t h e  f e a s i b i l i t y  o f  r e o t i f y i n g  a n y  p r e j u d i o e  t o  t h e  S h a k e  

by  some m e a n s  s h o r t  o f  e x c l u d i n g  t h i s  w i t n e s s .  S e e  Adams v .  

S t a t e ,  3 6 6  So.2d 1 2 3 6  ( F l a .  2nd  D . C . A .  1 9 7 9 ) ;  O ' B r i e n  v .  S t a t e ,  

4 5 4  So .2d  6 7 5  ( F l a .  5 t h  D.C.A.  1 9 8 4 ) ;  P e t e r s o n  v .  S t a t e ,  4 6 5  

So .2d  1 3 4 9  ( F l a .  5 t h  D . C . A .  1 9 8 5 ) .  The  t r i a l  o o u r t  c o u l d  



v e r y  e a s i l y  h a v e  a l l o w e d  t h e  S k a t e  t o  o b t a i n  t h e  d e p o s i t i o n  o f  

M s .  P i z z a r o z  a n d  t h e n  d e t e r m i n e d  w h a t  p r e j u d i c e ,  i f  a n y ,  t h e r e  

was  d u e  t o  t h e  A p p e l l a n t ' s  f a i l u r e  t o  h a v e  p r e v i o u s l y  l i s t e d  h e r  

a s  a  d e f e n s e  w i t n e s s .  The t r i a l  a o u r t  f a i l e d  t o  d o  t h i s .  

T h e r e f o r e ,  t h e  t r i a l  a o u r t  d i d  n o t  aomply  w i t h  t h e  d i a t a t e s  o f  

R i a h a r d s o n  v .  S t a t e ,  s u p r a  a n d  B r a d f o r d  v .  S t a t e ,  278  So.2d 624  

( F l a .  1 9 7 3 ) .  

T h i s  a o u r t  h a s  c o n t i n o u s l y  h e l d  t h a t  e r r o r  a o m m i t t e d  

u n d e r  R i c h a r d s o n ,  s u p r a ,  a a n  n e v e r  b e  h a r m l e s s .  S e e  Cumbie v .  

S t a t e ,  3 4 5  So.2d 1 0 6 1  ( F l a .  1 9 7 7 ) ;  S m i t h  v .  S t a t e ,  5 0 0  So.2d 

1 2 5  ( F l a .  1 9 8 6 ) ;  a n d  B r a d f o r d  v .  S t a t e ,  s u p r a .  T h e r e f o r e ,  t h e  

t r i a l  a o u r t ' s  e r r o r  i n  f a i l i n g  t o  a o n d u c t  a R i c h a r d s o n  H e a r i n g  

t o  d e t e r m i n e  w h e t h e r  o r  n o t  t o  a l l o w  B a r b a r a  P i z z a r o z  t o  

t e s t i f y  on  b e h a l f  o f  t h e  A p p e l l a n t  a o n s t i t u t e s  r e v e r s i b l e  e r r o r  

a s  a  m a t t e r  o f  l a w .  C o n s e q u e n t l y ,  t h e  A p p e l l a n t ' s  a o n v i a t i o n s  

s h o u l d  b e  r e v e r s e d  a n d  t h i s  a a u s e  r e m a n d e d  f o r  a  new t r i a l .  



POINT XV 

THE TRIAL COURT ERRED I N  IMPOSING THE 
DEATH PENALTY O N  THE DEFENDANT FOR THE 
MURDERS OF SUSAN CORRELL, MARY BETH 
JONES, TUESDAY CORRELL, A N D  MARY LOU 
HINES. 

The  t r i a l  a o u r t  f o u n d  t h a t  t h e  m u r d e r  o f  S u s a n  C o r r e l l  

was  c o m m i t t e d  d u r i n g  t h e  a o u r s e  o f  a  s e x u a l  b a t t e r y ,  p u r s u a n t  t o  

S e c t i o n  9 2 1 . 1 4 1 ( 5 ) ( d ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) .  The  A p p e l l e e  

a o n t e n d s  t h a t  h h e  e v i d e n a e  was  s u f f i a i e n t  t o  s u p p o r t  t h i s  

a g g r a v a t i n g  a i r a u m s t a n c e .  It i s  t h e  A p p e l l a n t ' s  p o s i t i o n  t h a t  

t h e  e v i d e n a e  t h a t  was  p r e s e n t e d  i n  t h i s  o a u s e  d i d  n o t  e s t a b l i s h  

b e y o n d  a  r e a s o n a b l e  d o u b t  t h a t  t h e  A p p e l l a n t  had  a n y  t y p e  o f  

s e x u a l  i n t e r a o u r s e  w i k h  S u s a n  C o r r e l l  b e t w e e n  J u n e  3 0 ,  1 9 8 5 ,  

a n d  J u l y  1 ,  1 9 8 5 .  The  g r o u n d s  f o r  t h i s  a r g u m e n t  w e r e  p r e v i o u s l y  

d i s a u s s e d  i n  P o i n t  X V  o f  t h e  A p p e l l a n t ' s  I n i t i a l  B r i e f .  ( s e e  

p a g e s  9 6 - 9 7 ) .  

Even  i f  t h i s  a o u r t  d e t e r m i n e s  t h a t  t h e  e v i d e n a e  p r o v e d  

b e y o n d  a  r e a s o n a b l e  d o u b k  t h a t  t h e  A p p e l l a n t  h a d  s e x u a l  i n t e r -  

a o u r s e  w i t h  S u s a n  C o r r e l l  b e t w e e n  J u n e  3 0 ,  1 9 8 5 ,  a n d  J u l y  1 ,  

1 9 8 5 ,  t h e  e v i d e n a e  d i d  n o t  p r o v e  b e y o n d  a r e a s o n a b l e  d o u b t  t h a k  

t h e  m u r d e r  o f  S u s a n  C o r r e l l  was  a o m m i t t e d  d u r i n g  t h e  a o u r s e  o f  a  

s e x u a l  b a t t e r y .  B a s e d  o n  t h e  e v i d e n a e ,  t h e r e  i s  a  r e a s o n a b l e  

h y p o t h e s i s  t h a t  t h e  A p p e l l a n t  d i d  n o t  h a v e  s e x u a l  i n t e r a o u r s e  

w i k h  S u s a n  C o r r e l l  u n t i l  a f t e r  s h e  h a d  d i e d .  The A p p e l l e e  c i t e s  

t h e  a a s e  o f  MaCrae v .  S k a t e ,  3 9 5  So.2d 1 1 4 5  ( F l a .  1 9 8 0 ) ,  a n d  

MaCrae v .  W a i n w r i g h t ,  4 3 9  So.2d 8 6 8  ( F l a .  1 9 8 3 ) ,  f o r  t h e  

p r o p o s i t i o n  t h a t  a  r a p e  a a n  o a a u r  e i t h e r  s h o r t l y  b e f o r e  o r  

i m m e d i a t e l y  f o l l o w i n g  d e a t h .  The MaCrae a a s e  a a n  b e  d i s t i n g u i s h e d  



f r o m  t h e  c a s e  a t  b a r  i n  t h a t  McCrae was a c t u a l l y  a h a r g e d  w i t h  

a t t e m p t e d  r a p e  a n d  h i s  m u r d e r  c o n v i a t i o n  was  b a s e d  u p o n  t h e  

f e l o n y  m u r d e r  t h e o r y .  S u c h  i s  n o t  t h e  s i t u a t i o n  i n  t h e  a a s e  a t  

b a r  a s  t h e  A p p e l l a n t  was  n o t  c h a r g e d  w i t h  s e x u a l  b a t t e r y  a n d  

t h e  A p p e l l a n t ' s  a o n v i a t i o n  f o r  f i r s t  d e g r e e  m u r d e r  was  b a s e d  o n  

p r e m e d i t a t i o n  a n d  n o t  o n  f e l o n y  m u r d e r .  A d d i t i o n a , l l y ,  i n  t h e  

a a s e  o f  M a C a l l  v .  S t a t e ,  1 2  FLW 5 7 8  ( F l a . 5 t h  D . C . A .  F e b . 1 9 , 1 9 8 7 )  

t h e  D i s t r i c t  C o u r t  h e l d  t h a t  n e i t h e r  s e x u a l  b a t t e r y  n o r  r o b b e r y  

a a n  b e  commit i ted  a g a i n s t  a  a o r p s e .  T h e r e f o r e ,  b a s e d  o n  t h e  

D i s t r i c t  C o u r t ' s  r u l i n g  i n  M a C a l l  v .  S t a t e ,  s u p r a ,  t h e  t r i a l  

a o u r t  e r r e d  i n  f i n d i n g  a s  a n  a g g r a v a t i n g  f a c t o r  t h a t  t h e  m u r d e r  

o f  S u s a n  C o r r e l l  was  c o m m i t t e d  d u r i n g  t h e  c o u r s e  o f  a  s e x u a l  

b a t t e r y .  

A p p e l l e e  n e x t  a o n t e n d s  t h a t  t h e  t r i a l  a o u r t  d i d  n o t  

e r r  i n  f i n d i n g  t h a t  t h e  m u r d e r  o f  S u s a n  C o r r e l l  was  e s p e a i a l l y  

h e i n o u s ,  a t r o a i o u s  o r  c r u e l ,  p u r s u a n t  t o  S e a t i o n  9 2 1 . 1 4 1 ( 5 ) ( h ) ,  

F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) .  T h i s  a g g r a v a t i n g  a i r a u m s t a n a e  h a s  n o t  

b e e n  p r o v e n  b e y o n d  a n d  t o  t h e  e x a l u s i o n  o f  e v e r y  r e a s o n a b l e  

d o u b t .  A s  p r e v i o u s l y  n o t e d  i n  P o i n t  XV o f  A p p e l l a n t ' s  I n i t i a l  

B r i e f ,  t h e  m u r d e r  o f  S u s a n  C o r r e l l  was n o t  a a a o m p a n i e d  by s u c h  

a d d i t i o n a l  a o t s  a s  t o  s e t  t h e  a r i m e  a p a r t  f r o m  t h e  norm o f  

a a p i t a l  f e l o n i e s .  H e r  m u r d e r  was  n o t  a  a o n s a i e n a e l e s s  o r  

p i t i l e s s  crime w h i c h  was  u n n e o e s s a r i l y  t o r t u r o u s  t o  h e r .  S e e  

S t a t e  v .  D i x o n ,  2 9 3  So.2d 1  ( F l a .  1 9 7 3 ) .  

F i n a l l y ,  t h e  A p p e l l e e  a o n t e n d s  t h a t  t h e  t r i a l  a o u r t  

f o u n d  a s  a n  a d d i t i o n a l  a g g r a v a t i n g  a i r a u m s t a n a e  t h a t  t h e  

A p p e l l a n t  h a d  b e e n  p r e v i o u s l y  a o n v i a t e d  o f  a n o t h e r  a a p i t a l  



f e l o n y  p u r s u a n t  t o  S e c t i o n  9 2 1 . 1 4 1 ( 5 ) ( b ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) .  

I t  i s  t h e  A p p e l l a n t ' s  p o s i t i o n  t h a t  b a s e d  on t h e  s e n t e n a i n g  o r d e r  

e n t e r e d  by t h e  t r i a l  j u d g e ,  t h i s  a g g r a v a t i n g  a i r a u m s t a n a e  was 

f o u n d  t o  a p p l y  o n l y  t o  t h e  m u r d e r  o f  Mary Lou H i n e s .  I f  t h i s  

a o u r t  s h o u l d  d i s a g r e e  w i t h  A p p e l l a n t ' s  i n i t i a l  p o s i t i o n ,  t h e n  

t h e  A p p e l l a n t  w o u l d  h a v e  t o  o o n a e d e  t h a t  t h i s  was  a  v a l i d  

a g g r a v a t i n g  a i r a u m s t a n a e .  

T h e  A p p e l l e e  a r g u e s  t h a t  t h e  t r i a l  a o u r t  d i d  n o t  e r r  

i n  i m p o s i n g  t h e  d e a t h  p e n a l t y  u p o n  t h e  A p p e l l a n t  f o r  t h e  m u r d e r  

o f  Mary B e t h  J o n e s .  The  t r i a l  a o u r t  f o u n d  p u r s u a n t  t o  S e a t i o n  

9 2 1 . 1 4 1 ( 5 ) ( d ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) ,  t h a t  t h e  m u r d e r  o f  Mary 

B e t h  J o n e s  was  a o m m i t t e d  d u r i n g  t h e  c o u r s e  o f  a  r o b b e r y  w h e r e i n  

i t  was  a l l e g e d  t h a t  t h e  A p p e l l a n t  s t o l e  h e r  a u t o m o b i l e .  The 

A p p e l l a n t  a o n t e n d s  t h a t  t h i s  a g g r a v a t i n g  a i r c u m s t a n a e  was n o t  

p r o v e n  b e y o n d  a  r e a s o n a b l e  d o u b t  a s  t h e  f a a t s  p r e s e n t e d  a t  t r i a l  

w o u l d  i n d i a a t e  t h a t  t h e  A p p e l l a n t  d e a i d e d  t o  t a k e  t h e  a u t o m o b i l e  

o f  Mary B e t h  J o n e s  a f t e r  s h e  h a d  d i e d ,  a n d  t h e r e f o r e  t h e  t a k i n g  

o f  t h e  a u t o m o b i l e  was n o t  a o m m i t t e d  d u r i n g  t h e  o o u r s e  o f  t h e  

m u r d e r .  A s  t h e  F i f t h  D i s t r i a t  C o u r t  o f  A p p e a l  n o t e d  i n  t h e  

a a s e  o f  M a C a l l  v .  S t a t e ,  s u p r a ,  a  r o b b e r y  a a n n o t  b e  a o m m i t t e d  

a g a i n s t  a  a o r p s e .  A p p e l l e e  a l s o  a r g u e s  t h a t  t h e  t r i a l  a o u r t  

a o u l d  h a v e  f o u n d  t h a t  t h e  m u r d e r  o f  Mary B e t h  J o n e s  o a a u r r e d  

d u r i n g  t h e  o o u r s e  o f  a  r o b b e r y  a n d  t h a t  t h e  t r i a l  j u d g e  a o u l d  

h a v e  f o u n d  t h a t  a  r o b b e r y  was  p r o v e n  by t h e  t h e f t  o f  money 

f r o m  M s .  J o n e s '  p u r s e  a f t e r  t h e  A p p e l l a n t  h a d  s t a b b e d  h e r .  

T h e r e  was  no  e v i d e n a e  p r e s e n t e d  a t  t h e  t r i a l  o f  t h i s  a a u s e  t h a t  

wou ld  h a v e  p r o v e n  b e y o n d  a  r e a s o n a b l e  d o u b t  t h a t  & h e  A p p e l l a n t  



t o o k  money f r o m  Mary B e t h  J o n e s  a t  a n y  t i m e  d u r i n g  t h e  i n c i d e n t  

t h a t  o c c u r r e d  b e t w e e n  J u n e  3 0 ,  1 9 8 5 ,  a n d  J u l y  1 ,  1 9 8 5 .  The  f a c t  

t h a t  t h e  A p p e l l a n t ' s  b l o o d  was  f o u n d  i n s i d e  M s .  J o n e s '  p u r s e  

a n d  o n  h e r  w a l l e t  a n d  a  b l o o d s t a i n e d  $ 2 0 . 0 0  b i l l  was  f o u n d  on  h i s  

p e r s o n  a f t e r  h i s  a r r e s t  d o e s  n o t  p r o v e  b e y o n d  a  r e a s o n a b l e  d o u b t  

t h a t  t h e  $ 2 0 . 0 0  was  t a k e n  f r o m  M s .  J o n e s '  p u r s e  a n d / o r  w a l l e t .  

Even  i f  i t  was p r o v e n  t h a t  t h e  A p p e l l a n t  t o o k  money f r o m  M s .  

J o n e s '  p u r s e  a n d / o r  w a l l e t ,  t h e  e v i d e n a e  w o u l d  i n d i a a t e  t h a t  t h e  

t a k i n g  o a a u r r e d  a f t e r  t h e  d e a t h  o f  Mary B e t h  J o n e s .  S i n a e  a  

r o b b e r y  c a n n o t  b e  a o m m i t t e d  a g a i n s t  a  o o r p s e ,  s e e  M a C a l l  v .  S t a t e ,  

s u p r a ,  t h e  t r i a l  a o u r t  c o u l d  n o t  h a v e  f o u n d  t h i s  a g g r a v a t i n g  

c i r c u m s t a n a e  t o  e x i s t .  

A p p e l l e e  n e x t  a o n t e n d s  t h a t  t h e  m u r d e r  o f  Mary B e t h  

J o n e s  was  c o m m i t t e d  f o r  t h e  p u r p o s e  o f  a v o i d i n g  o r  p r e v e n t i n g  

a  l a w f u l  a r r e s t ,  p u r s u a n t  t o  S e a t f o n  9 2 1 . 1 4 1 ( 5 ) ( e ) ,  F l o r i d a  

S t a t u t e s  ( 1 9 8 3 ) .  A s  p r e v i o u s l y  a r g u e d  i n  P o i n t  X V  o f  A p p e l l a n t ' s  

I n i t i a l  B r i e f ,  t h i s  a g g r a v a t i n g  c i r c u m s t a n a e  was n o t  p r o v e n  

b e y o n d  a  r e a s o n a b l e  d o u b t .  T h i s  a o u r t  s t a t e d  i n  t h e  c a s e  o f  

R e m b e r t  v .  S t a t e ,  4 4 5  So.2d 3 3 7  ( F l a .  1 9 8 4 ) ,  t h a t :  

" P r o o f  o f  t h e  r e q u i s i t e  i n t e n t  t o  a v o i d  
a r r e s t  a n d  d e t e c t i o n  m u s t  be  v e r y  s t r o n g  
i n  t h e s e  c a s e s . "  

S u c h  p r o o f  d o e s  n o t  e x i s t  i n  t h i s  c a u s e  t o  s u p p o r t  t h e  t r i a l  

a o u r t ' s  f i n d i n g  t h a t  t h e  m u r d e r  o f  Mary B e t h  J o n e s  was  c o m m i t t e d  

f o r  t h e  p u r p o s e  o f  a v o i d i n g  o r  p r e v e n t i n g  a  l a w f u l  a r r e s t .  

A p p e l l e e  a r g u e s  t h a t  t h e  t r i a l  a o u r t  a o u l d  h a v e  f o u n d  

t h a t  t h e  m u r d e r  o f  Mary B e t h  J o n e s  was  h e i n o u s ,  a t r o o i o u s  a n d  

c r u e l ,  p u r s u a n t  t o  S e c t i o n  9 2 1 . 1 4 1 ( 5 ) ( h ) .  T h i s  a g g r a v a t i n g  



a i r c u m s t a n c e  a s  t o  t h e  d e a t h  o f  Mary B e t h  J o n e s  was n o t  p r o v e n  

b e y o n d  a  r e a s o n a b l e  d o u b t .  The s t a n d a r d  t o  a p p l y  i n  t h i s  

p a r t i c u l a r  a g g r a v a t i n g  a i r a u m s t a n c e  i s  q u i t e  a l e a r .  A a c o r d i n g  

t o  t h e  a a s e  o f  S t a t e  v .  D i x o n ,  s u p r a ,  t h i s  a o u r t  s t a t e d :  

"What i s  i n t e n d e d  t o  b e  i n c l u d e d  i n  t h e  
o a t e g o r y  o f  h e i n o u s ,  a t r o c i o u s ,  a n d  c r u e l  
a r e  t h o s e  o a p i t a l  a r i m e s  w h e r e  t h e  a c t u a l  
o o m m i s s i o n  o f  t h e  c a p i t a l  f e l o n y  was  
a a a o m p a n i e d  by  s u c h  a d d i t i o n a l  a c t s  a s  ko 
s e t  t h e  o r i m e  a p a r t  f r o m  t h e  norm o f  
o a p i t a l  f e l o n i e s .  . . The o o n s a i e n o e l e s s  
o r  p i t i l e s s  o r i m e  w h i o h  i s  u n n e o e s s a r i l y  
t o r t u r o u s  t o  t h e  v i c t i m . "  

The  r e o o r d  i n  t h i s  o a u s e  a o n t a i n s  n o  e v i d e n o e  t h a t  Mary B e t h  

J o n e s  r e m a i n e d  c o n s c i o u s  more  t h a n  a  f e w  m i n u t e s  a f t e r  s h e  was 

a s s a u l t e d .  T h e r e f o r e ,  s h e  was i n c a p a b l e  o f  s u f f e r i n g  t o  t h e  

e x t e n t  o o n t e m p l a t e d  by  t h i s  a g g r a v a t i n g  c i r a u m s t a n c e .  S e e  

T e f f e t e l l e r  v .  S t a t e ,  4 3 9  So.2d  8 4 0  ( F l a .  1 9 8 3 ) .  

F i n a l l y ,  A p p e l l e e  c o n t e n d s  t h a t  t h e  t r i a l  c o u r t  f o u n d  

a s  a n  a g g r a v a t i n g  o i r a u m s k a n c e  s u r r o u n d i n g  khe  d e a t h  o f  Mary 

B e t h  J o n e s  t h a t  t h e  A p p e l l a n t  h a d  b e e n  p r e v i o u s l y  c o n v i c t e d  o f  

a n o t h e r  c a p i t a l  f e l o n y .  I t  i s  t h e  A p p e l l a n t ' s  p o s i t i o n  t h a t  t h e  

k r i a l  a o u r t  f o u n d  t h i s  a g g r a v a t i n g  a i r o u m s t a n c e  t o  o n l y  a p p l y  

t o  t h e  d e a t h  o f  Mary Lou H i n e s .  I f  t h i s  c o u r t  s h o u l d  d i s a g r e e  

w i t h  A p p e l l a n t ' s  p o s i t i o n ,  t h e n  A p p e l l a n t  w o u l d  h a v e  t o  o o n o e d e  

t h a t  t h i s  was  a  v a l i d  a g g r a v a t i n g  a i r c u m s t a n a e  s u r r o u n d i n g  t h e  

d e a t h  o f  Mary B e t h  J o n e s .  

A p p e l l e e  a o n t e n d s  t h a t  t h e  t r i a l  o o u r t  d i d  n o t  e r r  

i n  i m p o s i n g  t h e  d e a t h  p e n a l t y  o n  t h e  A p p e l l a n t  f o r  t h e  m u r d e r  

o f  T u e s d a y  C o r r e l l .  T h e  t r i a l  c o u r t  f o u n d  t h a t  t h e  m u r d e r  o f  

T u e s d a y  C o r r e l l  was  c o m m i t t e d  f o r  t h e  p u r p o s e  o f  a v o i d i n g  a r r e s t ,  



pursuant to Seation 921.141(5)(e). This aggravating airaumstance 

was not proven beyond a reasonable doubt as there was a laak of 

proof of the requisite intent on the part of the Appellant to 

avoid arrest and dekeation. 

The trial aourt also found &hat the murder of Tuesday 

Correll was espeaially heinous, atrocious, or aruel, pursuant to 

Seation 921.141(5)(h). This aggravating aircumstanae was not 

proven beyond a reasonable doubt as the murder of Tuesday 

Correll was not aaaompanied by suah additional acts as would set 

this crime apart from &he norm of aapital felonies. The reaord 

aontains no evidenae that Tuesday Correll remained oonsaious 

more than a few minutes after she was assaulted. Therefore, 

she was inaapable of suffering to &he extent aontemplated by 

this aggravating aircumstance. See Teffeteller v. State, supra. 

The trial court next found that the murder of 

Tuesday Correll was committed in a cold, aalculated, and 

premeditated manner without any pretense of legal or moral 

justification, pursuant to Seation 921.141(5)(1), Florida 

Statutes (1983). This aggravating circumstance was also not 

proven beyond and to the exalusion of every reasonable doubt. 

This aggravating airaumstanee emphasizes cold aalculation 

before the murder itself. What is required is that the 

murderer fully aontemplates effeating the viatim's death. 

Hardwiak v. State, 461 So.2d 79 (Fla. 1984). No evidenae was 

presented at the trial of this aause which proved beyond a 

reasonable doubt this heightened degree of premeditation, 

aalaulation, or planning, which this aourt has aonsistently 



held is required to find this aggravating oiroumstanoe. 

Finally, the Appellee contends that the trial aourt 

found as an aggravating oiroumstanae surrounding the murder of 

Tuesday Correll that the Appellant had previously been aonvioted 

of a prior capital felony. The Appellant oontends that this 

aggravating circumstanoe was found by the trial judge to only 

apply to the murder of Mary Lou Hines. Should this court disagree 

with Appellant's position, then Appellant would ooncede that 

this was a valid aggravating ciroumstanoe. 

The Appellee takes the position that the trial court 

did not err in imposing the death penalty upon the Appellant 

for the murder of Mary Lou Hines. The trial court found that 

the murder of Mary Lou Hines was especially heinous, atrocious, 

or oruel, pursuant to Seotion 921.141(5)(h). This aggravating 

oircumstance surrounding the death of Mary Lou Hines was not 

proven beyond a reasonable doubt. The reoord in this oause 

contains no evidenae that Mary Lou Hines remained oonscious 

more than a few minutes after she was assaulted. Therefore, 

she was inoapable of suffering to the extent oonhemplated by 

this aggravating ciroumstanae. 

The trial oourt also found when imposing the penalty 

of death upon the Appellant for the murder of Mary Lou Hines 

that he had been previously aonvioted of a aapital felony. 

Applying the rationale argued by the Appellee in support of its 

position that this aggravating oircumstanoe was found to exist 

in imposing the death penalty upon the Appellant for the murders 

of Susan Correll, Tuesday Correll, and Mary Beth Jones, this 



aggravating circumstanae aannot validly be found to exist in 

imposing the death penalty for the murder of Mary Lou Hines. 

Mary Lou Hines was the victim in Count I of the Indictment and 

therefore at the time of the Appellant's conviction of her 

murder, no previous conviction existed. Therefore, this 

aggravating aircumstanae cannot be found to exist for the murder 

of Mary Lou Hines. 

Finally, the Appellee contends that the trial aourt 

did not err in failing to find any mitigating circumstances 

when imposing the death penalty upon the Appellant. As 

previously noted in Point XV of Appellant's Initial Brief, 

the trial aourt erred in failing to find the Appellant's 

age as a mitigating aircumstance, pursuant to Section 

921.141(6)(g), Florida Statutes (1983). Also, in light of 

the testimony concerning the Appellant's drug and alaohol 

usage on the night of the murders as well as the testimony 

that the murders were the result of an angry domestic dispute 

between the Appellant and Susan Correll, the trial aourt 

erred in failing to find that the murders were committed 

while Appellant was under the influence of extreme mental 

or emotional disturbanae, pursuant to SeaQion 921.141(6)(b), 

Florida Statutes (1983). Finally, the trial aourt erred 

in failing to find the existenoe of non-statutory mitigating 

circums tanaes. 

It appearing from the record that at most there was 

one aggravating airaumstance surrounding the murders of Susan 

Correll, Tuesday Correll, and Mary Beth Jones, but that there are 



three mitigating airaumstanoes whiah greatly outweigh the one 

aggravating airaumstanae, the Appellant's sentenae of death for 

these three murders should be vaaated and this aause remanded 

to the trial aourt for Ohe imposition of a life sentenae without 

eligibility for parole for twenty-five years for eaah of these 

three murders. Based on the faat that no aggravating oiroumstances 

existed surrounding the murder of Mary Lou Hines, the Appellant's 

sentenae of death for her murder should be vaaated and this 

aause remanded to the trial aourt for the imposition of a life 

senhenae without eligibility for parole for twenty-five years. 
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