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PRELIMINARY STATEMENT 

The P e t i t i o n e r ,  RANDY MILLER, as E x e c u t i v e  D i r e c t o r  o f  t h e  

F l o r i d a  Department o f  Revenue, w i l l  b e  r e f e r r e d  t o  a s  t h e  

I I Department ."  The P e t i t i o n e r ,  WILLIAM MARKHAM, as  P r o p e r t y  

A p p r a i s e r  o f  Broward County, F l o r i d a ,  w i l l  be  r e f e r r e d  t o  as 

t h e  " p r o p e r t y  A p p r a i s e r . "  The Respondents ,  THE EVANGELICAL 

COVENANT CHURCH OF AMERICA and COVENANT VILLAGE OF FLORIDA, 

I N C .  , w i l l  be  r e f e r r e d  t o  c o l l e c t i v e l y  as t h e  "Taxpayers." 

The term " t r i a l  c o u r t "  w i l l  b e  used  t o  r e f e r  t o  t h e  

Honorable J .  Cail  Lee o f  t h e  S e v e n t e e n t h  J u d i c i a l  C i r c u i t ,  i n  

and f o r  Broward County, F l o r i d a .  The t e r m  " D i s t r i c t  Court"  

w i l l  be used t o  r e f e r  t o  t h e  F o u r t h  D i s t r i c t  Court  o f  Appeal o f  

F l o r  i d a  . 

The symbol "A" fo l lowed  by a page number w i l l  b e  used t o  

r e f e r  t o  t h e  Appendix l o c a t e d  a t  t h e  bak o f  t h i s  b r i e f  o f  t h e  

Department .  The symbol "R" fo l lowed by a page number w i l l  b e  

used  t o  r e f e r  t o  t h e  r e c o r d  on a p p e a l .  



STATEMENT OF THE CASE AND FACTS 

The Taxpayers  f i l e d  t h e i r  o r i g i n a l  Complaint i n  t h i s  

a c t i o n  on J u l y  1 6 .  1981,  c h a l l e n g i n g  t h e  P r o p e r t y  A p p r a i s e r ' s  

d e c i s i o n  n o t  t o  g r a n t  them a f u l l  exemption from 1980 p r o p e r t y  

t a x e s  on a home f o r  t h e  aged owned and o p e r a t e d  by t h e  

Taxpayers  i n  t h e  C i t y  o f  P l a n t a t i o n ,  Broward County, F l o r i d a .  

( R .  181-201).  I n  t h e i r  Compla in t ,  t h e  Taxpayers  c la imed t h a t  

t h e  P r o p e r t y  A p p r a i s e r ' s  d e c i s i o n  t o  deny a f u l l  t a x  exemption 

on " c h a r i t a b l e "  grounds w a s  i n v a l i d  because  t h e  d e n i a l  w a s  

a l l e g e d l y  based on f a c i a l l y  u n c o n s t i t u t i o n a l  c r i t e r i a  

e s t a b l i s h e d  by t h e  L e g i s l a t u r e  i n  $196.1975,  F l a .  S t a t .  (1979).  

The Taxpayers  s p e c i f i c a l l y  c la imed t h a t  t h e i r  home f o r  t h e  

aged would have  r e c e i v e d  a f u l l  exemption from 1980 p r o p e r t y  

t a x e s  b u t  f o r  t h e  P r o p e r t y  A p p r a i s e r ' s  a p p l i c a t i o n  of  two 

a l l e g e d l y  u n c o n s t i t u t i o n a l  tes ts  c o n t a i n e d  i n  p a r a g r a p h s  (a )  

and (b)  o f  s u b s e c t i o n  196.1975(4) .  The two c h a l l e n g e d  t e s t s  

w e r e -  (1 )  t h e  "income t e s t  ," by which t h e  e l i g i b i l i t y  f o r  t a x  

exemption o f  a home f o r  t h e  aged i s  made p a r t i a l l y  dependent  on 

t h e  income o f  t h e  occupan t s  o f  t h e  home* and (2)  t h e  " f i v e - y e a r  

r e s i d e n c y  t es t , ' '  a p p l i c a b l e  t o  occupan t s  o f  a home f o r  t h e  aged 

s e e k i n g  a n  exemption from ad valorem t a x a t i o n .  (R. 181-201).  

Pursuan t  t o  s t i p u l a t i o n  o f  t h e  p a r t i e s  (R-224-27),  t h e  

o r i g i n a l  Complaint w a s  amended t o  i n c l u d e  1981 p r o p e r t y  t a x e s  
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i n  t h e  a c t i o n  (R. 228-29). This  same amendment was subse-  

quen t ly  s t i p u l a t e d  t o  w i t h  r e s p e c t  t o  1982, 1983, & 1984 t a x e s  

a s  t h e  a c t i o n  progressed (R. 236-39, 267-70-277). 

A f i n a l  hea r ing  i n  t h e  t r i a l  cou r t  was he ld  on Feburary 

1 3 ,  1985. Following t h e  f i n a l  hea r ing  which c o n s i s t e d  

p r i m a r i l y  o f  argument o f  r e s p e c t i v e  counse l ,  t h e  t r i a l  cou r t  

r u l e d  (among o t h e r  t h i n g s )  t h a t  (1 )  t h e  " f ive-year  r e s idency  

t e s t "  was u n c o n s t i t u t i o n a l  (R-128) and t h a t  (2)  t h e  "income 

t e s t "  s e t  f o r t h  i n  §196.1975(4) was n o t  f a c i a l l y  

u n c o n s t i t u t i o n a l  (A. 1 ) .  A F i n a l  Judgment r e f l e c t i n g  t h e s e  

r u l i n g s  was e n t e r e d  on March 20,  1985. (A. 1 -2 ) .  

I t  i s  from t h a t  p o r t i o n  of  t h e  F i n a l  Judgment (R 324-25) 

upholding t h e  c o n s t i t u t i o n a l i t y  of  t h e  "income t e s t "  s e t  f o r t h  

i n  §196.1975(4) t h a t  an appeal  was taken by t h e  Taxpayers t o  

t h e  D i s t r i c t  Court .  B r i e f s  were submit ted on beha l f  of  t h e  

r e s p e c t i v e  p a r t i e s  and o r a l  argument w a s  subsequent ly  presen ted  

t o  t h e  D i s t i r c t  Court .  

On February 5 ,  1986, t h e  D i s t r i c t  Court f i l e d  an opinion 

ho ld ing  t h a t  t h e  "income t e s t "  s e t  f o r t h  i n  §196.1975(4) was 

u n c o n s t i t u t i o n a l  r e l y i n g  s o l e l y  on t h e  p r i o r  d e c i s i o n  of  t h i s  

Court i n  -- Presby te r i an  - Homes Synod v .  Wood, 297 So.2d 556 ( F l a .  

1974) (A. 3 ) .  However, t h e  D i s t r i c t  Court d id  c e r t i f y  as a  

ques t ion  of g r e a t  p u b l i c  importance t h e  fol lowing ques t ion :  



DOES THE COURT'S RULING I N  PRESBYTERIAN HOMES V.  
WOOD, 297 So.2d 556 (FLA. ~ ~ ~ N T I N U E  T O ~ E  
VALIDITY AND, IF SO, DOES THE IIINCOME TEST" IN 
SECTION 196.1975(4) ,  FLORIDA STATUTES (1985),  PASS 
CONSTITUTIOPIAL MUSTER? (A. 4 )  

The Department and t h e  P r o p e r t y  A p p r a i s e r  s u b s e q u e n t l y  

f i l e d  a t i m e l y  P e t i t i o n  f o r  Review w i t h  t h i s  Cour t  based on t h e  

q u e s t i o n  c e r t i f i e d  by  the D i s t r i c t  C o u r t .  



SUMMARY OF ARGUMENT 

The p r o v i s i o n s  o f  A r t .  V I I ,  § 3 ( a ) ,  F l a .  C o n s t . ,  do n o t  

make i t  mandatory t h a t  any p r o p e r t y  be  exempted from t a x a t i o n  

I I due t o  i t s  u s e  f o r  a  c h a r i t a b l e  purpose ' t .  The p e r t i n e n t  

language o f  A r t .  V I I ,  §3 (a )  i s  pe rmi s s ive  i n  n a t u r e  and 

e x p r e s s l y  r e q u i r e s  promulgat ion  o f  g e n e r a l  l a w  by t h e  

L e g i s l a t u r e  t o  make it o p e r a t i v e .  

I n  a d d i t i o n ,  t h e r e  i s  no c o n s t i t u t i o n a l  d e f i n i t i o n  of t h e  

c r i t i c a l  term " c h a r i t a b l e  purpose .  " Thus, t h e  L e g i s l a t u r e  

shou ld  be  accorded g r e a t  freedom by t h e  c o u r t s  i n  p r e s c r i b i n g  

c o n d i t i o n s  by g e n e r a l  l a w  f o r  g r a n t i n g  t h e  s p e c i a l  p r i v i l e g e  o f  

t a x  exemption t o  p r o p e r t y  based on i t s  " c h a r i t a b l e "  u s e .  

The d e c i s i o n  o f  t h e  D i s t r i c t  Court  ho ld ing  t h e  "income 

tes t"  p r o v i s i o n s  o f  §196.1975(4) f a c i a l l y  u n c o n s t i t u t i o n a l  i s  

based s o l e l y  on t h e  p r i o r  op in ion  of  t h i s  Court  i n  P r e s b y t e r i a n  - 

Homes -- o f  Synod v .  Wood, s u p r a .  However, t h e  P r e s b y t e r i a n  Homes 

d e c i s i o n  w a s  r endered  p r i o r  t o  t h e  enactment  i n  1976 o f  t h e  

c u r r e n t  p r o v i s i o n s  of  5196.1975 pu r suan t  t o  t h e  passage  of  Ch. 

76-234, Laws of F l a .  S e c t i o n  13 o f  Ch. 76-234 a l s o  amended t h e  

r e l a t e d  language i n  §196.012(6) ,  F l a .  S t a t . ,  d e f i n i n g  

I I c h a r i t a b l e  purpose" by i n s e r t i n g  t h e  more r e s t r i c t i v e  term - 

l e g a l l y  i n t o  t h e  d e f i n i t i o n .  --- 

These 1976 l e g i s l a t i v e  amendments ev idence  t h e  c l e a r  

i n t e n t  o f  t h e  L e g i s l a t u r e  t o  i n c o r p o r a t e  i n t o  t h e  g e n e r a l  law 

of  F l o r i d a  t h e  p r i n c i p l e  t h a t  t h e  amount o f  income a v a i l a b l e  
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t o  r e s i d e n t s  o f  homes f o r  t h e  aged i s  a  primary c r i t e r i a  i n  

determining t h e  e l i g i b i l i t y  of  t h i s  p roper ty  f o r  exemption from 

t a x a t i o n .  The "income t e s t "  s e t  f o r t h  i n  5196.1975 complements 

t h e  r e l a t e d  r e s t r i c t i v e  d e f i n i t i o n  o f  " c h a r i t a b l e  purpose" i n  

§196.012(6),  which inco rpo ra t e s  t h e  r a t i o n a l e  of t h e  p o t e n t i a l  

n e c e s s i t y  of  t h e  a l l o c a t i o n  o f  p u b l i c  funds f o r  p rov id ing  f o r  

t h e  needs of  t h e  r e s i d e n t s  of such f a c i l i t i e s  i n  t h e  event  t h e  

s e r v i c e s  a r e  d i scont inued  by t h e  p r i v a t e  e n t i t y .  

The ho ld ing  o f  t h e  P re sby te r i an  Homes case  improperly 

amends, by j u d i c i a l  f i a t ,  t h e  s t a t u t o r y  d e f i n i t i o n  and 

cond i t i ons  p e r t a i n i n g  t o  p roper ty  t a x  exemption based on i t s  

" c h a r i t a b l e "  use .  Thus, t h e  d e c i s i o n  i n  t h e  P re sby te r i an  

Homes case  c o n s t i t u t e s  an unwarranted j u d i c i a l  i n t r u s i o n  i n t o  

a t h e  i nhe ren t  power of t h e  L e g i s l a t u r e  t o  c l a s s i f y  proper ty  f o r  

t a x a t i o n  and f o r  exemption from t a x a t i o n .  I f  it i s  necessary  

t o  uphold t h e  c o n s t i t u t i o n a l  v a l i d i t y  of t h e  "income t e s t "  

p rov i s ions  of 5196.1975, t h i s  Court should recede  from i t s  

d e c i s i o n  i n  P re sby te r i an  Homes of  Synod v .  Wood. 



ARGUMENT 

THE PROVISIONS OF $196 .1975(4 ) ,  (5 )  AND ( 6 ) ,  
FLA. STAT., ESTABLISHING MAXIMUM INCOME 
LIMITATIONS OF RESIDENTS OF OLD AGE HOMES AS 
ADDITIONAL CRITERIA FOR GRANTING AD VALOREM 
TAX EXEMPTIONS FOR CHARITABLE USE OF THE 
PROPERTY ARE NOT UNCONSTITUTIONAL ON THEIR FACE. 

B e f o r e  p r o c e e d i n g  t o  t h e  merits o f  t h i s  i s s u e ,  t h e  D e p a r t -  

ment would d i r e c t  t h e  C o u r t ' s  a t t e n t i o n  t o  c e r t a i n  b a s i c  g u i d e -  

l i n e s  a p p l i c a b l e  t o  act  i o n s  c h a l l e n g i n g  the c o n s t i t u t i o n a l i t y  

o f  t a x  s t a t u t e s :  

(1 )  It i s  a fundamen ta l  r u l e  o f  c o n s t i t u t i o n a l  l a w  t h a t  

a c t s  o f  the L e g i s l a t u r e  are presumed t o  b e  v a l i d ,  and t ha t  t h e  

c o u r t s  s h o u l d  i n d u l g e  e v e r y  p r e s u m p t i o n  i n  f a v o r  o f  the c o n s t i -  

t u t i o n a l  v a l i d i t y  o f  a c h a l l e n g e d  s t a t u t e .  E a s t e r n  A i r l i n e s ,  .- 

I n c .  v. Dep t .  o f  Revenue,  455 So.2d 311  ( F l a .  1 9 8 4 ) ;  P e o p l e s  -- 

Bank v. S t a t e ,  Dept .  Banking b F i n a n c e ,  395 So.2d 521 ,  524 

 la. 1 9 8 1 ) ;  J u s t  V a l u a t i o n  b T a x a t i o n  League ,  I n c .  v. Sirnpson, -- 

209 So.2d 229 ( F l a .  1 9 6 8 ) ;  and Gaulden v .  K i r k ,  47  So.2d 5 6 7 ,  

571  ( F l a .  1 9 5 0 ) .  

( 2 )  The b u r d e n  i s  upon the p a r t y  c h a l l e n g i n g  the c o n s t i -  

t u t i o n a l i t y  o f  a  s t a t u t e  t o  make i t s  i n v a l i d i t y  c l e a r l y  

a p p a r e n t  b y  showing a "clear and  d e m o n s t r a t e d  u s u r p a t i o n  o f  

power" on  the p a r t  o f  t h e  L e g i s l a t u r e .  S e e ,  E a s t e r n  A i r l i n e s ,  

s u p r a ,  a t  page  314. 



(3) The burden on a  person a t t a c k i n g  a  s t a t u t e  i s  an 

unusual ly  heavy one i n  t h a t  t h i s  Court has  he ld  t h a t  a  pa r ty  

cha l lenging  t h e  c o n s t i t u t i o n a l i t y  o f  a  s t a t u t e  has t h e  burden 

of  proving i t s  i n v a l i d i t y  "beyond a - reasonable  d o u ~ . "  Knight 

& Wall Co. v-, 178 So.2d 5 , 8  ( F l a .  1965),  c e r t .  den . ,  ----- 

383 U.S. 958. 

(4 )  The chal lenged "income t e s t f f  p rov i s ions  p e r t a i n  t o  

a d d i t i o n a l  c r i t e r i a  f o r  exempting from ad valorem t a x a t  ion 

homes f o r  t h e  aged on c h a r i t a b l e  purpose grounds. The 

a p p e l l a t e  c o u r t s  of t h i s  s t a t e  have r e p e a t e d l y  he ld  t h a t  

s t a t u t e s  g r a n t i n g  exemptions and s p e c i a l  b e n e f i t s  t o  p a r t i -  

c u l a r  t axpayers  t h a t  r e l i e v e  them from t h e  t a x  burdens 

g e n e r a l l y  placed on o t h e r s  should be construed s t r i c t l y  a g a i n s t  

t h e  exemption o r  s p e c i a l  b e n e f i t .  - S t a t e  v .  Thompson, 101 So.2d 

381, 386 ( F l a .  1958) ; Withers v .  Metropolitan-, 290 

So.2d 573 (F la .  3rd DCA 1974);  and Jar Corporation -- v.  

Culbers ton,  246 So.2d 144 (F la .  3rd DCA 1971) .  

The dec i s ion  o f  t h e  D i s t r i c t  Court being reviewed i n  t h i s  

proceeding reversed  t h e  t r i a l  cou r t  by holding t h a t  t h e  "income 

t e s t "  s e t  f o r t h  §196.1975(4), F l a .  S t a t .  (1985), was uncons t i -  

t u t i o n a l  on i t s  f ace .  (A. 3 ) .  The opinion of t h e  D i s t r i c t  

Court was expres s ly  based s o l e l y  on t h e  p r i o r  dec i s ion  of  t h i s  

Court i n  P resby te r i an  Homes o f  Synod o f  F l o r i d a  v .  Wood, 297 

So.2d 556 ( F l a .  1974) (A. 3 ) .  The Department r e s p e c t f u l l y  

submits t h a t  t h e  holding i n  t h e  P resby te r i an  Homes case  should 

I n o t  be c o n t r o l l i n g  on t h i s  proceeding because: 



A .  The provis ions  of 5196.1975, F l a .  S t a t . ,  were enacted 

by t h e  F l o r i d a  L e g i s l a t u r e  i n  t h e  year 1976 i n  an obvious 

d i r e c t  response t o  t h e  1974 d e c i s i o n  i n  P resby te r i an  Homes. 

The p rov i s ions  of  5196.1975 evidence t h e  c l e a r  i n t e n t  of t h e  

F lo r ida  L e g i s l a t u r e  t o  e s t a b l i s h  by gene ra l  law t h e  p r i n c i p l e  

t h a t  t h e  amount of income of r e s i d e n t s  of  o ld  aged homes is  a  

primary f a c t o r  i n  determining whether a  p a r t i c u l a r  f a c i l i t y  i s  

being used f o r  a  " c h a r i t a b l e  purpose" a s  def ined  i n  

§196.012(6),  F l a .  S t a t .  These p rov i s ions  enacted i n  1976 

should be given e f f e c t  by t h e  c o u r t s  of t h i s  s t a t e .  

B .  The holding of t h e  P resby te r i an  Homes case  improperly 

a p r o h i b i t s  t h e  F l o r i d a  L e g i s l a t u r e  from u t i l i z i n g  an "income 

t e s t "  a s  a  primary f a c t o r  i n  determining t h e  e l i g i b i l i t y  of  an 

o l d  aged home f o r  exemption from ad valorem t a x  on c h a r i t a b l e  

grounds. The P resby te r i an  Homes d e c i s i o n  amends and broadens 

by j u d i c i a l  f i a t  t h e  s t a t u t o r y  d e f i n i t o n  o f  " c h a r i t a b l e  

purpose:' and such holding c o n s t i t u t e s  an unwarranted 

infr ingement  by t h e  j u d i c i a r y  on t h e  power of t h e  L e g i s l a t u r e  

t o  p r e s c r i b e  by gene ra l  law t h e  cond i t ions  upon which t a x  

exemption may be gran ted  on " c h a r i t a b l e  grounds". 

Consequently, t h i s  Court should recede from t h e  holding of t h e  

P resby te r i an  Homes case .  



A. THE PROVISIONS OF 5196.1975, FLA. STAT., WERE 
ENACTED I N  THE YEAR 1976 BY THE FLORIDA LEGISLATURE 
I N  AN OBVIOUS DIRECT RESPONSE TO THE 1974 DECISION 
I N  PRESBYTERIAN HOMES. THE PROVISIONS OF 5196.1975 
EVIDENCE THE CLEARINTENT OF THE FLORIDA LEGISLATURE 
TO ESTABLISH BY GENERAL LAW THE PRINCIPLE THAT THE 
INCOME OF RESIDENTS OF OLD AGED HOMES IS A PRIMARY 
FACTOR I N  DETERMINING WHETHER A PARTICULAR FACILITY 
IS B E I N G  USED FOR A "CHARITABLE PURPOSE" AS DEFINED I N  
§196.012(6), FLA. STAT. THESE STATUTORY PROVISIONS 
ENACTED I N  1976 SHOULD BE G I V E N  EFFECT BY THE COURTS 
OF THIS STATE. 

I n  t h e  P resby te r i an  Homes c a s e ,  sup ra ,  t h i s  Court d id  

hold t h e  "income t e s t "  s e t  ou t  i n  t h e  former p rov i s ions  of  

§196.197(2) (1973) , t o  be i n  v i o l a t i o n  of  t h e  p rov i s ions  of A r t .  

V I I ,  § 3 ( a ) ,  F l a .  Const.  The former s t a t u t o r y  p rov i s ions  t h a t  

were h e l d  u n c o n s t i t u t i o n a l  i n  t h e  P resby te r i an  Homes dec i s ion  

r ead  a s  fol lows:  

(2)  A f t e r  removing t h e  a s ses sed  
va lue  exempted i n  subse t ion  ( I ) ,  
homes f o r  t h e  aged s h a l l  be exempt 
t o  t h e  e x t e n t  t h a t  r e s idency  i n  t h e  
a p p l i c a n t  home i s  a c t u a l l y  r e s t r i c t e d  
t o :  

( a )  Persons having a g r o s s  income of  
not  more than f i v e  thousand d o l l a r s  
p e r  year  who a r e  s ixty- two yea r s  of age 
o r  o l d e r ;  

(b) Couples, one o f  whom must be s i x t y -  
two years  of age o r  o l d e r ,  having a 
combined g ross  income of no t  more than  
s i x  thousand d o l l a r s  per  y e a r ;  

(c )  Persons who a r e  t o t a l l y  and 
permanently d i sab led  and have g ross  
incomes of not  more than f i v e  thousand 
d o l l a r s  per  year ; and 

(d) Couples, one o r  bo th  of whom a r e  
t o t a l  l y  and permanently d i s a b l e d ,  having 
a combined g ross  income of  no t  more than  
s i x  thousand d o l l a r s  pe r  yea r .  

9 



The fo r ego ing  maximum income l i m i t a t i o n s  
a p p l i c a b l e  t o  r e s i d e n t s  o f  homes f o r  t h e  
aged s h a l l  be  a d j u s t e d  t o  conform t o  any 
i n c r e a s e  i n  maximum income r e s t r i c t i o n s  
e s t a b l i s h e d  by t h e  United S t a t e s  Depar t -  
ment o f  Housing and Urban Development f o r  
housing f a c i l i t i e s  f o r  t h e  lower income 
e l d e r l y  f i nanced  under $202 o r  $236 o f  t h e  
Na t i ona l  Housing A c t ,  o r  of  cor responding  
s e c t i o n s  o f  any subsequen t l y  enac ted  
Na t iona l  Housing Act .  

I n  t h e  y e a r  1976, t h e  F l o r i d a  L e g i s l a t u r e  ( i n  a n  

obv ious ly  d i r e c t  r e sponse  t o  t h e  P r e s b y t e r i a n  Homes d e c i s i o n )  

enac t ed  Ch. 76-234, Laws o f  F l a . ,  c r e a t i n g  t h e  s t a t u t o r y  

p r o v i s i o n s  o f  $196.1975. The m a t e r i a l  p r o v i s i o n s  o f  $196.1975 

cha l l enged  i n  t h i s  p roceed ing  are s u b s t a n t i a l l y  t h e  same a s  

o r i g i n a l l y  enac ted  i n  1976 and a r e  set f o r t h  i n  t h e  c u r r e n t  

p r o v i s i o n s  o f  $196.1975(4) ,  (5) L ( 6 ) ,  F l a .  S t a t .  (1985) ,  a s  

f o l l ows :  

(4) (a)  A f t e r  removing t h e  a s s e s s e d  
v a l u e  exempted i n  s u b s e c t i o n  ( 3 ) ,  homes 
f o r  t h e  aged s h a l l  be  deemed t o  be  used 
f o r  c h a r i t a b l e  purposes  o n l y  t o  t h e  e x t e n t  
t h a t  r e s i d e n c y  i n  t h e  a p p l i c a n t  home i s  
r e s t r i c t e d  t o  o r  occupied by pe rsons  who 
have r e s i d e d  i n  t h e  a p p l i c a n t  home and i n  
good f a i t h  made t h i s  s t a t e  t h e i r  permanent 
r e s i d e n c e  as o f  January  1 o f  t h e  yea r  i n  
which exemption i s  c la imed and who a l s o  
meet t h e  r equ i r emen t s  s e t  f o r t h  i n  one o f  
t h e  fo l l owing  subparagraphs:  

1. Persons  who have g r o s s  incomes o f  n o t  
more t han  $ ' / , m p e r  y e a r  and who a F e T  
y e a r s  of age o r -o lde r .  

2.  Couples,  one o f  whom must be 62 y e a r s  
of  age  o r  o l d e r ,  hav ing  a combined g r o s s  
income o f  n o t  more t h a n  $8,000 pe r  y e a r ,  o r  
t h e  s u r v i v i n g  spouse  t h e r e o f ,  who l i v e d  w i t h  
t h e  deceased a t  t h e  t i m e  o f  t h e  d e c e a s e d ' s  
d e a t h  i n  a  home f o r  t h e  aged.  
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3 .  Persons  who a r e  t o t a l l y  and permanent ly  
d i s a b l e d  and who have  g r o s s  incomes o f  n o t  
more t h a n  $7,200 p e r  y e a r .  

4 .  Couples,  one o r  b o t h  o f  whom a r e  t o t a l l y  
and permanent ly  d i s a b l e d ,  hav ing  a  combined 
g r o s s  income of  no t  more t han  $8,000 p e r  y e a r ,  
o r  t h e  s u r v i v i n g  spouse  t h e r e o f ,  who 
l i v e d  w i t h  t h e  deceased a t  t h e  t i m e  
of  t h e  d e c e a s e d ' s  d e a t h  i n  a  home f o r  
t h e  aged.  

However, t h e  income l i m i t a t i o n s  do n o t  
app ly  t o  t o t a l l y  and permanently d i s a b l e d  
v e t e r a n s ,  provided t hey  meet t h e  r e q u i r e -  
ments o f  s .  196.081. 

( b )  The maximum income l i m i t a t i o n s  
e r m i t t e d n  t h i s  s u b s e c t i o n  s h a l l  b e  

$ d i u s t e d .  e f f e c t i v e  J anua ry  1; 1977.  and 
on- each  succeed in  dYear , 

by t h e  
age  change r n  t e a v e r a  e cos t -o f . - l iv ing  
T rndex i n  t h e  p e r l o  J anua ry  
December 31 

-& 1 through  
o t  t h e  - immediate p r i o r  y e a r  - 

EE@ZFaw- 
r i o r  t o  t h a t .  The index  i s  t h e  

year_p_f- average  o  t h e  monthly consumer p r i c e  
index  f i g u r e s  f o r  t h e  s t a t e d  12-month 
p e r i o d ,  r e l a t i v e  t o  t h e  Uni ted  S t a t e s  
a s  a  whole, i s s u e d  by t h e  Uni ted  S t a t e s  
Department of Labor.  

(5) Nonprof i t  hous ing  p r o j e c t s  which are 
f i nanced  by a mortgage l oan  made o r  i n s u r e d  
by t h e  United S t a t e s  Department o f  Housing 
and Urban Development under ss.  202-208, 
221(d) (3 )  o r  (4)  o r  236 o f  t h e  Na t iona l  
Housing Act ,  a s  amended, and which a r e  
s u b j e c t  t o  t h e  income l i m i t a t i o n s  e s t a b l i s h e d  
by t h e  depar tment  s h a l l  be  deemed t o  b e  
used f o r  c h a r i t a b l e  purposes .  

(6 )  For t h e  purposes  o f  t h i s  s e c t i o n ,  
g r o s s  income i n c l u d e s  s o c i a l  s e c u r i t y  
b e n e f i t s  payab le  t o  t h e  pe rson  o r  couple  
o r  a s s i g n e d  t o  an  o r g a n i z a t i o n  de s igna t ed  
s p e c i f i c a l l y  f o r  t h e  suppo r t  o r  b e n e f i t  o f  
t h a t  person o r  coup l e .  It  i s  he r eb  
d e c l a r e d  t o  be  t h e  i n t e n t  o  --l7F+ t e  Le i s l a t u r e  
t h a t  t h i s  sectio>m - 
t a x  exemption a u t h o r i z e d  i n  t h e  t h i r d  
s e n t e n c e  ok s . 3 ( a ) ,  A r t .  VII, S t a t e  Cons t i -  - 
t u t i o n ,  f o r  purposes  o t  g r a n t i n g  such  
exemption t o  homes t o r  t h e  aged.  The 
L e g i s l a t u r e ,  w h i l e  r e c o  n i z i n  t h a t  

1 1  
I b problems f a c i n g  t h e  age  of  t e s t a t e  



f r e q u e n t l y  r e q u i r e  t h e  e x p e n d i t u r e  of  
p u b l i c  funds o r  t h e  ex t end ing  o f  c h a r i t y  
t o  t h e  aged by nongovernmental e n t i t i e s ,  
r e a l i z e s  t h a t  n o t  a l l  aged persons  a r e  i n  
need o f  p u b l i c  o r  p r i v a t e  a s s i s t a n c e .  Age 
h a s i t s - c k s x d  h a r d s h i p s  which 
r%'iiiiZFeTpiCiZ c a r e  and a t  t Gnt i6iTXnd a r e  
ag  ravaEZ y i n  i g e n c y .  H 3 - d L d _  omes t o r  the- 
aged f r e q u e n t l y  p rov ide  such  c a r e  and 
a t t e n t i o n .  b u t  a  home f o r  t h e  aged does n o t  
n e c e s s a r l l  s e r v e  a  c h a r i t a b l e  u rpose .  
~ - ~ 3 n c t i ~ ~ r ~ m & o ~  ---- t h o s e  
i n  need o f  a s s i s t a n c e  and i s  n o t  n e c e s s a r i l y  
b a s e d i l u s T V e l y o n - F  It i s  f o r  t h i s  
r e a son  T K a t t h e - l e  __78 1s a t u r e  h e r e b y T t 3 Z e s  
c r i t e r i a  t o  b ~ ~ e h F . i F Z a t e  s D~ODS~ 
a p r a i s e r s  and p r o p e r t y  a p p r a i s a l  ad jus tment  
k r a ~ ~ e r m ~ n l n ~ e  t h e r  a  p a r t  icuZF-- 
home f o r  t h e  aged i s  be ing  used f o r  a  
charitableprpos~and -- i s w t h e r +  e n t i t l e d  
t o  an  exemption from ad valorem t a x a t i o n .  ( e . s . )  

A comparison o f  t h e  language i n  c u r r e n t  $196.1975(4) ,  (5) 

& (6)  w i t h  t h e  former p r o v i s i o n s  o f  $196.197(2) r e f l e c t  t h e  

fo l l owing  s u b s t a n t i a l  changes:  

(1) The maximum p e r m i s s i b l e  g r o s s  income o f  r e s i d e n t s  ha s  

been i n c r e a s e d  from $5,000 t o  $7 ,200 ,  i n d i v i d u a l l y ,  and from 

$6,000 t o  $8,000 p e r  coup le .  

(2 )  The o b j e c t i o n a b l e  p r o v i s i o n s  o f  former 

§196.197(2) (d)  p rov id ing  f o r  a  " s l i d i n g  s c a l e "  based upon 

f u t u r e  a c t s  o f  Congress o r  f u t u r e  f e d e r a l  agency r u l i n g s  o f  t h e  

U.S. Department o f  Housing and Urban Development were d e l e t e d  

i n  t h e  1976 enactment .  Under t h e  c u r r e n t  p r o v i s i o n s  o f  

§196 .1975(4) (b ) ,  a n  ad jus tment  t o  t h e  maximum income l i m i -  

t a t i o n s  i s  pe rmi t t ed  based upon t h e  average  c o s t - o f - l i v i n g  

index f o r  t h e  p reced ing  c a l e n d a r  y e a r .  



(3) A s e p a r a t e  subsec t ion  (6)  was added which s e t s  f o r t h  

a t h e  express  i n t e n t  of t h e  L e g i s l a t u r e  " t h a t  -- -- t h i s  -- - - s e c t i o n  -. - - 

implements t h e  ad valorem - t a x  exemption au thor ized  i n  t h e  - 

t h i r d  sen tence  o f  s .  3 ( a ) ,  A r t .  V I I ,  S t a t e  C o n s t i t u t i o n ,  f o r  -- --- - --- - -- --- 

purposes o f  g r a n t i n g  such exemption t o  homes f o r  t h e  aged." --- -- 

These provis ions  of $196.1975(6) manifes t  t h e  unmistakable 

i n t e n t  of t h e  L e g i s l a t u r e  t h a t  t h e  income of r e s i d e n t s  of an 

home f o r  t h e  aged i s  germane t o  t h e  i s s u e  of  whether they a r e  

p r i m a r i l y  ind igen t  and may need pub l i c  funds t o  provide t h e  

n e c e s s i t i e s  of  l i f e  i n  t h e i r  e l d e r  yea r s  and would t h e r e f o r e ,  

c o n s t i t u t e s  a  c h a r i t a b l e  purpose under $196.012(6) , F. S. . 
I n  a d d i t i o n ,  i n  t h e  same 1976 l e g i s l a t i v e  Act which 

c r e a t e d  $ 1 9 6 . 1 9 7 5 , ( ~ h .  76-234), t h e  L e g i s l a t u r e  a l s o  amended 

t h e  d e f i n i t i o n  of  " c h a r i t a b l e  purpose" i n  $196.012(6) by a i n s e r t i n g  t h e  r e s t r i c t i v e  term l e g a l l y  i n  t h e  s t a t u t o r y  

language. - See,  $13,  Ch. 76-234, Laws o f  F l a .  

I n  49 F la .  J u r . Z d . ,  S t a t u t e s ,  $165, a t  page 199, s e t  

f o r t h  t h e  fol lowing s ta tement  o f  law: 

It  i s  no t  uncommon f o r  t h e  l e g i s l a t u r e  t o  
i n s e r t  i n  a  s t a t u t e  a  provis ion  con ta in ing  
f i n d i n g s  and de te rmina t ions  r e l a t i n g  t o  t h e  
mat te r  involved.  These may proper ly  be 
examined by t h e  c o u r t s  t o  determine t h e  
l e g i s l a t i v e  i n t e n t ,  and a r e  presumed c o r r e c t .  
Although t h e  l e g i s l a t i v e  de te rmina t ion  of 
p u b l i c  purpose i s  no t  binding on t h e  c o u r t s  
such a  d e c l a r a t i o n  i s  very  pe r suas ive .  

See a l s o ,  S t a t e  v. Cotney, 104 So.2d 346 ( F l a .  1958) ,  where 

t h i s  Court upheld t h e  v a l i d i t y  of  a  s p e c i a l  a c t  by no t ing  on 

page 349 of  t h e  opinion t h a t  "While t h e  l e g i s l a t i v e  

de te rmina t ion  of t h e  pub l i c  purposes i s  no t  binding on t h e  

1 1  c o u r t s ,  such a  d e c l a r a t i o n  i s  very  persuas ive .  . . . 



The Taxpayers contended below t h a t  t h e  newly enacted 

8 prov i s ions  of  $196.1975 a r e  no d i f f e r e n t  i n  essence from t h e  

former p rov i s ions  of §196.197(2) h e l d  t o  be u n c o n s t i t u t i o n a l  by 

t h i s  Court i n  t h e  P resby te r i an  Homes dec i s ion .  However, such 

conten t  ion  ignores  b a s i c  conclusions  of law p e r t a i n i n g  t o  

r e v i s i o n s  and re-enactments of s t a t u t o r y  law promulgated by t h e  

L e g i s l a t u r e  t o  r e p l a c e  former p rov i s ions  he ld  u n c o n s t i t u t i o n a l  

by t h e  c o u r t s .  

I n  t h e  lead ing  case  of Dickinson v.  Davis, 224 So.2d 262 

(F la .  1969),  t h i s  Court upheld a  s t a t u t e  provid ing  f o r  s e p a r a t e  

t a x a t i o n  of subsur face  r i g h t s  under c e r t a i n  s t a t u t o r y  

c o n d i t i o n s ,  even though former p rov i s ions  of a successor  

s t a t u t e  were he ld  t o  be u n c o n s t i t u t i o n a l  by t h i s  Court i n  a  

p r i o r  dec i s ion .  On page 264 o f  t h e  Dickinson opin ion ,  t h i s  

Court s t a t e d  i n  p e r t i n e n t  p a r t  a s  fo l lows:  

The L e g i s l a t u r e  i s  presumed t o  know 
e x i s t i n g  l a w  when a- s t a t u t e  i s  enacted 
C o l l i n s  Investment Company v .  Metro- 
p o l i t a n  Dade County ( F l a .  1964) I 6 4  
So.2d 806, and,  a l s o ,  i n  r e -enac t ing  a 
a  s t a t u t e  t h e  L e g i s l a t u r e  i s  presumed 
t o  be aware of cons t ruc t ions  placed 
upon i t  by t h e  Court .  ~ e l a n e y  v .  S t a t e  
(F la .  1966).  190 So.2d 578. It  
necessari l ; '  fo l lows  t h a t  t h e  E i s l a t u r e  
i n  cons ide r ing  and pass ing  a  s t a t u t e  t o  
r e p l a c e  one p rev ious ly  he ld  u n c o n s t i t u t -  
i o n a l  by t h e  Court in tended t o  c o r r e c t  
t h e  c o n s t i t u t i o n a l  d e f e c t  causing t h e  
l e a t u t e  . 
It i s  never presumed t h a t  t h e  L e g i s l a t u r e  - 
in tended t o  enac t  purpose less  o r  u s e l e s s  

e  i s l a t i o n .  Sharer  v .  Hotel  Corporat ion 
( l a .  1962) 144 So.2d 813. ( e . s  .) 



The dec i s ion  of t h e  D i s t r i c t  Court below e f f e c t i v e l y  

nega tes  t h e  new p rov i s ions  added by t h e  L e g i s l a t u r e  by t h e  

c r e a t i o n  of  $196.1975 i n  t h e  year  1976. The Department 

submits t h a t  t h e  d e c i s i o n  of t h e  D i s t r i c t  Court (g iv ing  no 

e f f e c t  t o  t h e  1976 s t a t u t o r y  amendments made by t h e  L e g i s l a t u r e  

i n  enac t ing  t h e  c r i t i c a l  p rov i s ions  of $196.1975) v i o l a t e s  an 

e s t a b l i s h e d  r u l e  of  s t a t u t o r y  c o n s t r u c t i o n  t h a t  "it should 

never be presumed t h a t  t h e  L e g i s l a t u r e  intended t o  en- 

a c t  meaningless and u s e l e s s  l e g i s l a t i o n , a n d  i t  must be assumed 

t h a t  t h e  p rov i s ions  enacted by t h e  L e g i s l a t u r e  a r e  in tended t o  

have some u s e f u l  purpose." See,  Smith v .  Piezo Technology L 

P r o f e s s i o n a l  Adminis t ra tors ,  427 So.2d 182 (F la .  1983);  and 

Dickinson v.  Davis, supra .  

I n  t h e  t r e a t i s e  on s t a t u t o r y  c o n s t r u c t i o n  i n  49 F la .  

Jur .Zd,  -- S t a t u t e s ,  $134, page 176, t h e  following gene ra l  r u l e  of 

s t a t u t o r y  cons t ruc t  ion i s  s e t  f o r t h :  

With regard t o  a  s t a t u t o r y  amendment, t h e  
r u l e  of  c o n s t r u c t i o n  i s  t o  assume t h a t  t h e  
l e g i s l a t u r e  intended t h e  amendment t o  se rve  
a  u s e f u l  purpose.  I n  making m a t e r i a l  
changes i n  t h e  language ok a s t a t u t e ,  t h e  
l e g i s l a t u r e  i s  presumed t o  have intended - 
some o b j e c t i v e  or  a l t e r a t i o n  of t h e  law 
un le s s  t h e  con t r a ry  i s  c l e a r  from a l l  t h e  
t h e  enactments on t h e  s u b j e c t .  The c o u r t s  
should i v e  a p p r o p r i a t e  e f f e c t  t o  t h e  amendment. mgg 



B .  THE HOLDING OF THE PRESBYTERIAN HOMES CASE 
IMPROPERLY PROHIBITS THEFLORIDA LEGISLATURE FROM 
U T I L I Z I N G  AN "INCOME TEST" OF RESIDENTS AS A PRIMARY 
FACTOR I N  DETERMINING THE E L I G I B I L I T Y  OF AN OLD AGED 
HOME FOR EXEMPTION FROM AD VALOREM TAX ON CHARITABLE 
GROUNDS. SUCH HOLDING,  I N  EFFECT, AMENDS AND 
BROADENS THE STATUTORY DEFINITION OF "CHARITABLE 
PURPOSES" BY J U D I C I A L  FIAT AND CONSTITUTES AN UN- 
WARRENTED INFRINGEMENT ON THE POWER OF THE LEGISLATURE 
TO PRESCRIBE BY GENERAL LAW THE CONDITIONS UPON WHICH 
A TAX EXEMPTION MAY BE GRANTED ON CHARITABLE GROUNDS. 
THIS COURT SHOULD RECEDE FROM THE HOLDING OF THE 
PRESBYTERIAN HOMES CASE. - 

A re-examinat ion of whether a  s t a t u t o r y  "income test"  of  

r e s i d e n t s  pa s se s  c o n s t i t u t i o n a l  muster i n  determining t h e  

e l i g i b i l i t y  o f  an  o l d  aged home f o r  ad valorem t a x  exemption on 

1 1  c h a r i t a b l e  purpose" grounds r e q u i r e s  s c r u t i n y  o f  t h e  c r i t i c a l  

o rgan ic  p rov i s ions  of  t h e  F l o r i d a  C o n s t i t u t i o n  and t h e  

implementing p r o v i s i o n s  o f  t h e  g e n e r a l  law. The s u b j e c t  

p rov i s ions  of A r t .  V I I ,  9 3 ( a ) ,  F l a .  Cons t . ,  r e a d  i n  p e r t i n e n t  

p a r t  a s  fo l lows :  

. . . Such p o r t i o n s  o f  p rope r ty  a s  
a r e  used predominant ly  f o r  . . . 
c h a r i t a b l e  purposes  may be  exempted 
by g e n e r a l  law from t a x a t i o n .  ( e . s . )  

The above c i t e d  p r o v i s i o n s  o f  A r t .  V I I ,  § 3 ( a ) ,  F l a .  

Cons t . ,  c l e a r l y  a r e  no t  s e l f - e x e c u t i n g  and t h e r e f o r e  do no t  

e s t a b l i s h  a  c o n s t i t u t i o n a l  r i g h t  t h a t  any p rope r ty  s h a l l  be  

exempt from t a x a t i o n  on c h a r i t a b l e  grounds.  Fur thermore ,  t h e  

t e r m  " c h a r i t a b l e  purpose" i s  n o t  def ined  i n  s a i d  p r o v i s i o n s  of 

t h e  F l o r i d a  C o n s t i t u t i o n .  The language t h a t  p rope r ty  used p re -  

dominantly f o r  c h a r i t a b l e  purposes  may be  exempted by g e n e r a l  

law undeniably  r e q u i r e s  t h e  enactment o f  gene ra l  law by t h e  
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L e g i s l a t u r e  t o  make t h e  c o n s t i t u t i o n a l  " cha r i t ab l e "  exemption 

p rov i s ions  o p e r a t i v e .  

It  i s  a w e l l  s e t t l e d  r u l e  of  ad valorem t a x a t i o n  t h a t  

t h e  S t a t e  has  t h e  i n h e r e n t  l e g i s l a t i v e  power t o  s e l e c t  t h e  

s u b j e c t s  of  t a x a t i o n  and t o  provide f o r  exemption from 

t a x a t i o n ,  s u b j e c t  only  t o  c o n t r o l l i n g  c o n s t i t u t i o n a l  

l i m i t a t i o n s .  See ,  Williams v .  Jones ,  326 So.2d 425, 432 (F l a .  

1975),  app. d i smissed ,  97 S.Ct.  34, 429 U.S. 803, 50 L.Ed.2d 

63 (1976);  Belcher O i l  Co. v .  Dade County, 271 So.2d 118 (F l a .  

1972) ; and Gaulden v .  K i rk ,  sup ra .  

A s  d i scussed  above, i t  i s  undeniable  t h a t  t h e  s u b j e c t  

p rov i s ions  of  A r t .  V I I ,  $3 (a )  a r e  obviously  no t  s e l f - execu t ing .  

Thus, t h e  Taxpayers have no c o n s t i t u t i o n a l  r i g h t  t o  have t h e i r  

s u b j e c t  p rope r ty  exempt from ad valorem t a x a t i o n  on " c h a r i t a b l e  

purpose" grounds.  Consequently, t h e  L e g i s l a t u r e  should be 

accorded g r e a t  freedom by t h e  c o u r t s  of  t h e  s t a t e  i n  

p r e s c r i b i n g  t h e  cond i t i ons  f o r  g r a n t i n g  s p e c i a l  r e l i e f  from t h e  

burden of p rope r ty  t a x a t i o n  g e n e r a l l y  placed on a l l  p rope r ty  by 

exempting c e r t a i n  proper ty  from t a x a t  ion based on "cha r i t ab l e "  

u se .  

The Department r e s p e c t f u l l y  submits t h a t  one of t h e  b a s i c  

problems under lying t h e  P r e s b y t e r i a n  Homes d e c i s i o n  i s  t h a t  t h e  

ho ld ing  e r roneous ly  focused on t h e  change between t h e  1885 

c o n s t i t u t i o n a l  p rov i s ions  r e q u i r i n g  "exc lus ive  use" f o r  

c h a r i t a b l e  purposes ,  and t h e  r e v i s e d  1968 C o n s t i t u t i o n  



r e q u i r i n g  on ly  "predominant u s e f l f o r  c h a r i t a b l e  purpose.  The 

P r e s b y t e r i a n  Homes opinion t o t a l l y  f a i l e d  t o  d e a l  wi th  what t h e  
- 

Department submits was t h e  r e a l  i s s u e ,  -- i . e . ,  whether t h e  

chal lenged "income t e s t "  p rov i s ions  were reasonably  germane t o  

t h e  d e f i n i t i o n  of " c h a r i t a b l e  purpose" as s e t  f o r t h  i n  

§196.012(6). The -- P r e s b y t e r i a n  Homes opinion i s  conspicuous i n  

i t s  f a i l u r e  t o  focus  on t h e  r a t i o n a l e  embodied on t h e  s t a t u t o r y  

p rov i s ions  of §196.012(6),  F l a .  S t a t .  (1971),  which r ead  a s  

fol lows : 

"Char i tab le  Purpose" means a func t ion  
o r  s e r v i c e  which i s  of such a  community 
s e r v i c e  t h a t  i t s  d i scont inuance  could 
r e s u l t  i n  t h e  a l l o c a t i o n  of p u b l i c  
funds f o r  t h e  cont inuance of t h e  
func t ion  o r  s e r v i c e .  

Th i s  d e f i n i t i o n  a s  s e t  f o r t h  i n  t h e  1971 s t a t u t e s  i s  

a d m i t t e d l y a s o m e w h a t r e s t r i c t i v e d e f i n i t i o n , w h i c h e x p r e s s l y  

l i m i t s  t h e  term " c h a r i t a b l e  purpose" i n  t h e  con tex t  o f  ad 

valorem t a x  exemption t o  p rope r ty  upon which i s  provided 

s e r v i c e s  of a  n a t u r e  t h a t  could r e q u i r e  t h e  expendi ture  of 

p u b l i c  funds i f  they  were d i scont inued  by t h e  owner o f  t h e  

s u b j e c t  p roper ty .  Thus, t h e  r a t i o n a l e  of  t h e  p o t e n t i a l  

n e c e s s i t y  o f  p rov id ing  f i n a n c i a l  a i d  t o  t h e  needy from p u b l i c  

funds c l e a r l y  pervades t h e  d e f i n i t i o n  of " c h a r i t a b l e  purpose" 

under F l o r i d a  s t a t u t o r y  l a w .  

There a r e  o t h e r  j u r i s d i c t i o n s  which have a  much broader  

s t a t u t o r y  d e f i n i t i o n  of  t h e  term " c h a r i t a b l e  purpose" i n  t h e  

con tex t  o f  ad valorem t a x  exemption. One of  t h e s e  



j u r i s d i c t i o n s  i s  t h e  S t a t e  of North Ca ro l ina ,  wherein 

I I c h a r i t a b l e  purpose" i s  def ined  i n  North Caro l ina  Gen. S t a t .  

$105-278.6 (1983) Real and Persona l  Proper ty  used f o r  

C h a r i t a b l e  purposes.  

. . . (b) A c h a r i t a b l e  purpose w i t h i n  
t h e  meaning of t h i s  s e c t i o n  i s  one t h a t  
has  humane and p h i l a n t h r o p i c  o b j e c t i v e s ;  
i t  i s  an  a c t i v i t y  t h a t  b e n e f i t s  humanity 
o r  a  s i g n i f i c a n t  r a t h e r  than  l i m i t e d  segment 
of  a  community wi thout  expec t a t i on  of pecuniary 
p r o f i t  o r  reward.  The humane t rea tment  o f  
animals i s  a l s o  a  c h a r i t a b l e  purpose.  

The above c i t e d  s t a t u t o r y  d e f i n i t i o n  o f  " c h a r i t a b l e  

purpose "under North Caro l ina  l a w  pu rpo r t ed ly  would a l low t a x  

exemption even f o r  a  home f o r  abandoned p e t s !  Th i s  North 

Caro l ina  s t a t u t o r y  language obviously  r e f l e c t s  a  more l i b e r a l  

0 approach t o  t h e  g r a n t i n g  of  t a x  exemption f o r  p rope r ty  on 

"cha r i t ab l e "  grounds than i s  embodied i n  t h e  p rov i s ions  of 

$196.012(6),  F l a .  S t a t .  Furthermore,  t h e  s t a t u t o r y  d e f i n i t i o n  

of  " c h a r i t a b l e  purpose" i n  $196.012(6) w a s  made even more --. 

r e s t r i c t i v e  i n  t h e  year  1976. 

The L e g i s l a t u r e ,  i n  1976 i n s e r t e d  t h e  word " l e g a l l y "  i n t o  

t h e  d e f i n i t i o n a l  language o f  $196.012(6) by t h e  passage of  t h e  

same a c t  (Ch. 76-234, $13,  Laws of F l a . ) ,  which c rea t ed  t h e  

p rov i s ions  of  $196.1975 con ta in ing  t h e  "income t e s t 1 '  p rov i s ions  

now b e f o r e  t h i s  Court f o r  review. It i s  a gene ra l  r u l e  o f  

s t a t u t o r y  c o n s t r u c t i o n  t h a t  s t a t u t e s  which r e l a t e  t o  t h e  same 

o r  a  c l o s e l y  a l l i e d  s u b j e c t  should be regarded i n  p a r i  ma te r i a ,  

and such enactments should be cons t rued  toge the r  and compared 

a w i t h  each o t h e r .  See 49 F l a .  Ju r .2d ,  S t a t u t e s ,  - $175, page 208. 
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I n  a d d i t i o n ,  s t a t u t e s  passed a t  t h e  same s e s s i o n  of t h e  

L e i s l a t u r e  d e a l i n g  wi th  t h e  same s u b j e c t  must be considered i n  

p a r i  m a t e r i a  so a s  t o  harmonize, and a t  t h e  same t ime ,  g i v e  

e f f e c t  t o  t h e  l e g i s l a t i v e  i n t e n t .  49 F l a . Ju r .2d ,  S t a t u t e s ,  

$176, page 211. 

When t h e  "income t e s t "  p rov i s ions  of $196.1975 a r e  r ead  i n  

p a r i  ma te r i a  w i th  t h e  r e l a t e d  p rov i s ions  of  $196.012(6) 

1 I d e f in ing  " c h a r i t a b l e  purpose" a s  a  func t ion  o r  s e r v i c e  which 

i s  of such a  community s e r v i c e  t h a t  i t s  d i scont inuance  could 

l e g a l l y  r e s u l t  i n  t h e  a l l o c a t i o n  of  p u b l i c  funds f o r  t h e  

cont inuance of t h e  func t ion  o r  s e rv i ce" ,  then  such income 

l i m i t a t i o n  p rov i s ions  of  $196.1975 do n o t  appear t o  be 

subs t a n t i a l l y  narrower i n  scope than t h e  r e l a t e d  r e s t r i c t i v e  

d e f i n i t i o n a l  p rov i s ions  s e t  f o r t h  i n  $196.012(6).  Why would 

n o t  t h e  amount of income a v a i l a b l e  t o  r e s i d e n t s  of an o ld  aged 

home be reasonably  r e l a t e d  t o  t h e  ques t ion  o f  whether p u b l i c  

funds of t h e  S t a t e  of F l o r i d a  might be r equ i r ed  t o  cont inue  t h e  

support  o f  such r e s i d e n t s  i n  t h e  event  o f  t h e  d i scont inuance  of 

such s e r v i c e s  by t h e  p r i v a t e  e n t i t y ?  

The seemingly l o g i c a l  connect ion between t h e  income 

a v a i l a b l e  t o  r e s i d e n t s  o f  housing f a c i l i t i e s  seeking t a x  

exemption on c h a r i t a b l e  grounds wi th  t h e  b a s i c  de te rmina t ion  of 

whether such proper ty  i s  being used t o  perform a  " c h a r i t a b l e "  

s e r v i c e  f o r  t a x  exemption purposes has  been recognized by o the r  

c o u r t s .  I n  t h e  ca se  of Community Park V i l l a g e ,  Inc .  v .  S t a t e  

Tax Commission, 652 S.W.2d 179 (Mo. C t .  App. 1983) ,  t h e  c o u r t  

s t a t e d  i n  p e r t i n e n t  p a r t  as fo l lows:  

20 



. . . It i s  no t  enough t h a t  t h e  bene- 
f i t s  r e l i e v e  burdens  from t h o s e  d i r e c t l y  
p a r t i c i p a t i n g ,  s o c i e t y  a s  w e l l  must 
The use-  o f  t h e  p r o p e r t y  t aken  from t h e  t a x  

--.-- r%lI must r e l i e v y  some p x l i c  ob l ' lga t lon  

i n c r e a s i n g  s o c i e t y ' s  problems.  I n  some 
measure. t h e  t h i r d  element e x t r a c t s  a  quid  
---- - 
p r o  q u o s i n  --- c o n s i d e r a t i o n  f o r  t a x  r e l i e f .  . . . 
I d . ,  a t  pages 181-182. ( e . s . 1  - 

Subsequent t o  t h e  P r e s b y t e r i a n  Homes d e c i s i o n ,  t h e  Second 

D i s t r i c t  Court o f  Appeal o f  F l o r i d a  rendered  i t s  op in ion  i n  t h e  

c a s e  o f  Mikos v .  Plymouth Harbor,  I n c . ,  316 So.2d 627 ( F l a .  2nd 

DCA 1974) .  On page 634 of  t h e  Mikos o p i n i o n ,  t h e  Second 

D i s t r i c t  Court s t a t e d  i n  p e r t i n e n t  p a r t  a s  fo l lows :  

Our a t t e n t i o n  ha s  been more s p e c i f i -  
c a l l y  d i r e c t e d  t o  t h e  a p p l i c a b i l i t y  
of t h e  s t a t u t o r y  d e f i n i t i o n  o f  c h a r i -  
t a b l e  purpose  set f o r t h  i n  F l a .  S t a t .  
§196.012(6) (1971) ,  which r e a d s  a s  
fo l lows :  

"(6)  ' C h a r i t a b l e  purpose  ' means 
a  f u n c t i o n  o r  s e r v i c e  which i s  
o f  such a  community s e r v i c e  t h a t  
i t s  d i s con t inuance  could r e s u l t  
i n  t h e  a l l o c a t i o n  o f  p u b l i c  funds  
f o r  t h e  con t inuance  of  t h e  f u n c t i o n  
o r  s e r v i c e .  11 

This  d e f i n i t i o n  was n o t  d i s t u r b e d  by t h e  
d e c i s i o n  of  P r e s b y t e r i a n  Homes o f  Synod 
o f  F l o r i d a  v .  Wood. F l a .  1974. 297 So.2d 
5)6- f a c t ,  i t  was quoted i n  t h a t  c a s e  
and r e f e r r e d  t o  a s  be ing  s i g n i f i c a n t  i n  t h e  
de t e rmina t i on  o f  whether t o  g r a n t  a  t a x  
exemption t o  a  home f o r  t h e  aged.  



I n  dec id ing  whether a  home f o r  t h e  aged 
meets t h i s  c r i t e r i o n ,  i t  i s  p e r t i n e n t  - t o  
~ K e Z f i i - f i i K G i i Z i Z  s t a t u s  of  t3F 
r e s i d e n t s  i s  such t h a t  i f  t h e  s e r v i c e s o f  
t h e  home were d i scont inued  ~ u b l i c  monies - 

I 

would be spent  t o  provide housing f o r  an 
Z ~ p r e c i a 6 l e n u m b e r  o f  them. While 
P resby te r i an  Homes s t r u c k  down t h e  "income - _ 
t e s t "  as the^-EXFcriterion f o r  t h e  t a x  
exemption of homes f o r  t h e  aged,  t h e  
cour t  observed.  

I I . . . Rel ig ious  o r  church o r  

c h a r i t a b l e  concern f o r  t h e  aged 
i s  no t  t o  be measured s o l e l y  by -- -_.- 
ind357ETual pecuniary o r  Income 
c r i t e r i a  a l though thev  ~ l a v  a 
p a r t .  . . . I I 

A f a c i l i t y  which i s  t h e  equ iva len t  o f  a  
h igh  pr iced  condominium providing luxury 
l i v i n g  cannot expect  t o  r e c e i v e  t a x  exempt 
s t a t u s  a s  f u l f i l l i n g  a  c h a r i t a b l e  purpose 
even though i t s  use  i s  l i m i t e d  t o  o l d e r  
persons and operated by a l i censed  non- 
p r o f i t  o rgan iza t ion .  See Small v .  Pangle,  
1975, 60 I11.2d 510, 328 N.E.2d 285. ( e . s . )  

The Taxpayers a l s o  contended i n  t h e  D i s t r i c t  Court t h a t  

t h e  chal lenged p rov i s ions  of §196.197(4), (5) and (6)  a r e  

v i o l a t i v e  of t h e  Equal P r o t e c t i o n  Clauses of t h e  S t a t e  and 

Federa l  C o n s t i t u t i o n s .  However, t h e  Department sugges ts  t h a t  

t h i s  con ten t ion  i s  devoid of  m e r i t .  

Th is  Court r e c e n t l y  r e i t e r a t e d  i n  i t s  opinion i n  Eas te rn  

A i r l i n e s ,  sup ra ,  i t s  long-s tanding adherence t o  t h e  r u l e  of 

c o n s t i t u t i o n a l  law t h a t  ' I .  . . - I n  t h e  f i e l d  of t a x a t i o n  p a r t i -  

c u a r l y ,  t h e  l e g i s l a t u r e  - possesses  g r e a t  freedom i n  

c l a s s i f i c a t i o n .  The burden i s  on t h e  one a t t a c k i n g  t h e  
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l e g i s l a t i v e  enactment t o  nega te  every conceivable  b a s i s  which 

might suppor t  i t .  . . . I I I d . ,  a t  page 314. ( e . s . )  - 
I n  i t s  e a r l i e r  landmark d e c i s i o n  i n  t h e  case  of J u s t  

Valuat ion & Taxation League, I n c .  v .  Simpson, sup ra ,  t h i s  Court 

c i t e d  w i t h  approval on pages 231-232 of  t h e  Simpson opinion 

from a  U.S. Supreme Court dec i s ion  a s  fol lows:  

"In Madden, Executor v .  [~ommonwealth] 
o f ]  Kentucky, 309 U.S. 83,  60 S.Ct.  
406 [84 L.Ed. 5901, t h e  c o u r t  s t a t e d :  

"'The broad d i s c r e t i o n  a s  t o  
c l a s s i f i c a t i o n  possessed by a  
l e g i s l a t u r e  i n  t h e  f i e l d  o f  
t a x a t i o n  has  long been recog- 
n i zed .  This  Court f i f t y  yea r s  
ago concluded t h a t  " the  Four teen th  
Amendment was no t  in tended t o  
compel t h e  s t a t e  t o  adopt an i r o n  
r u l e  of  equa l  t a x a t i o n , "  and t h e  
passage of time has  only served t o  
underscore  t h e  wisdom of  t h a t  
r e c o g n i t i o n  of t h e  l a r g e  a r e a  of 
d i s c r e t i o n  which i s  needed by a  
l e g i s l a t u r e  i n  formulat ing sound 
t a x  p o l i c i e s .  T r a d i t i o n a l l y  
c l a s s i f i c a t i o n  has  been a  device  
f o r  f i t t i n g  t a x  programs t o  l o c a l  
needs and usages i n  o rde r  t o  
achieve an e q u i t a b l e  d i s t r i b u t i o n  
of  t h e  t a x  burden. It h a s ,  
because of  t h i s ,  been pointed 
ou t  t h a t  i n  t a x a t i o n ,  even more 
than i n  o t h e r  f i e l d s .  l e ~ i s l a t u r e s  
Dossess t h e  g r e a t e s t  freedom i n  " 
c l a s s i f i c a t i o n .  Since t h e  members 
of  a  l e g i s l a t u r e  n e c e s s a r i l y  enioy 
a  f a m i l i a r i t v  w i th  l o c a l  cond i t ions  - ~ - -  

=&this  & u r t  cannot -have ,  t h e  
presumption o f  c o n s t i t u t i o n a l i t y  can 
be overcome only by t h e  most e x p l i c i t  
demonstrat ion t h a t  a  c l a s s i f i c a t i o n  
i s  a  h o s t i l e  and o ~ ~ r e s s i v e  d i sc r im-  
i n a t  ion  a g a i n s t  Dakkicular Dersons 

" 

which might support  i t .  ' " ( e .  s . ) 
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@ The s t a t u t o r y  d e f i n i t i o n  o f  " c h a r i t a b l e  purpose" f o r  

exemption from ad valorem t a x a t i o n  [§196.012(6)]  e x p r e s s l y  

i n c o r p o r a t e s  t h e r e i n  t h e  t e s t  o f  a  p o t e n t i a l  l e g a l  n e c e s s i t ~  

f o r  p u b l i c  funding t o  cont inue  a  community s e r v i c e  upon 

t e rmina t ion  by a  p r i v a t e  e n t i t y .  Consequently, t h e  

L e g i s l a t u r e ' s  express  i n t e n t  t o  l i m i t  t h e  s p e c i a l  p r i v i l e g e  of  

t a x  exemption t o  o l d  aged homes having r e s i d e n t s  w i t h  g r o s s  

incomes not  exceeding t h e  s t a t e d  amounts i s  no t  so  a r b i t r a r y  as 

t o  nega te  every conceivable  b a s i s  which might suppor t  t h e  

reasonableness  of t h e  s t a t e d  maximum income l i m i t a t i o n  

p rov i s ions .  The s u b j e c t  p rov i s ions  of §196.1975(4), (5)  and 

(6)  p r e s c r i b i n g  income l i m i t a t i o n s  on r e s i d e n t s  o f  homes f o r  

e t h e  aged seeking exempt i on  from ad valorem t a x a t  i on  complement 

t h e  r e l a t e d  r e s t r i c t i v e  d e f i n i t i o n  of " c h a r i t a b l e  purpose" i n  

§196.012(6),  and s a i d  p rov i s ions  of 5196.1975 should be upheld 

a s  c o n s t i t u t i o n a l l y  v a l i d .  



CONCLUSION 

The p rov i s ions  o f  §196.012(6),  F l a .  S t a t . ,  which were n o t  

chal lenged i n  e i t h e r  t h i s  proceeding o r  i n  t h e  case  of 

P resby te r i an  Homes of  synod v .  Wood, s e t  f o r t h  a  r a t h e r  ---- 
r e s t r i c t i v e  s t a t u t o r y  d e f i n i t i o n  of  t h e  c r i t i c a l  term 

11 c h a r i t a b l e  purpose" f o r  ad valorem t a x  exemption 

de te rmina t ions .  When t h e  challenged "income t e s t "  p rov i s ions  

of  §196.1975(4) a r e  cons t rued  i n  p a r i  mater ia  w i th  t h e  r e l a t e d  

p rov i s ions  of §196.012(6), s a i d  "income t e s t "  p rov i s ions  a r e  

no t  s i g n i f i c a n t l y  narrower than  t h e  r a t i o n a l e  under lying 

§196.012(6),  which i s  expres s ly  based on t h e  c r i t e r i a  of 

whether p u b l i c  funds could l e g a l l y  be r e q u i r e d  t o  be a l l o c a t e d  

t o  cont inue providing f o r  t h e  needs of t h e  r e s i d e n t s  of t h e  o l d  

aged homes. The express  i n t e n t  of t h e  L e g i s l a t u r e  a s  evidenced 

i n  t h e  1976 amendments t o  5196.1975 and §196.012(6) should be 

given e f f e c t  by t h i s  Court .  

The Department f u r t h e r  r e s p e c t f u l l y  submits t h a t  t h e  

ho ld ing  i n  P resby te r i an  Homes improperly i n t r u d e s  i n t o  t h e  

inhe ren t  power of t h e  L e g i s l a t u r e  t o  formulate  t h e  po l i cy  

cons ide ra t ions  under lying t h e  g r a n t  of a  t a x  exemption t o  a  

c e r t a i n  c l a s s  of p roper ty  (homes f o r  t h e  aged) .  This  Court may 

s i n c e r e l y  and soundly d i s a g r e e  wi th  t h e  wisdom of t h e  

L e g i s l a t u r e  i n  l i m i t i n g  t a x  exemption r e l i e f  t o  on ly  those  

homes f o r  t h e  aged which provide s e r v i c e s  t o  r e s i d e n t s  wi th  

l i m i t e d  incomes. 



However, t h e  c o n s t i t u t i o n a l  p r o v i s i o n s  o f  A r t .  V I I ,  53(a)  

do n o t  e x p r e s s l y  (o r  even i m p l i c i t l y )  r e q u i r e  t h e  L e g i s l a t u r e  

t o  p rov ide  " c h a r i t a b l e "  t a x  r e l i e f  t o  p r o p e r t y  based s o l e l y  o r  

p r i m a r i l y  on t h e  age  f a c t o r  o f  t h e  r e s i d e n t s  o f  t h e  p r o p e r t y ,  

r a t h e r  t h a n  on t h e  f i n a n c i a l  needs  of  such r e s i d e n t s .  Th i s  

Court  i s  r e s p e c t f u l l y  urged t o  r e c e d e  from i t s  op in ion  i n  t h e  

P r e s b y t e r i a n  Homes c a s e ,  i f  t h e  Court  de te rmines  t h a t  t h e  1976 

s t a t u t o r y  amendments c r e a t i n g  5196.1975 do n o t  c o n s t i t u t e  a  

s u b s t a n t i a l  change from t h e  s t a t u t o r y  p r o v i s i o n s  s t r i c k e n  a s  

u n c o n s t i t u t i o n a l  i n  t h e  P re sbybe r i an  Homes -- d e c i s i o n .  

I HEREBY CERTIFY t h a t  a  t r u e  and c o r r e c t  copy of t h e  

fo r ego ing  has  been f u r n i s h e d  by mai l  t o  GERALD L. KNIGHT, ESQ., 

540 N . E .  4 t h  S t . ,  F t .  Lauderda le ,  FZ 33301; & JOHN F. WADE, 

A s s i s t a n t  Genera l  Counsel ,  Broward County, 115 South  Andrews 

Ave., S u i t e  423, F t .  Lauderda le ,  FL 33301, t h i s  a$(& 
day o f  March, 1986. 
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