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INTRODUCTION 

Amicus Curiae, National Association of Independent Insurers 

("NAII"), submits this brief in support of Respondent-Defendant, 

Nationwide Property and Casualty Insurance Company 

(  atio ion wide" ) . - l/ 

The NAII is one of the largest insurance trade association 

in the United States. It is composed of over 500 insurance com- 

panies writing property and casualty insurance policies in all 

50 states. Approximately 92 members of the NAII write automo- 

bile liability insurance in Florida. From January, 1984 through 

December, 1984, NAII members wrote approximately 36.65% (by pre- 

mium volume) of the automobile insurance in Florida. 

This appeal arises from the Second District Court of 

Appeal's certification of its construction of 5 627.727, Florida 

Statutes (1982), regarding an insurer's duty to notify an in- 

sured of his options regarding uninsured motorists coverage at 

least annually as a question of great public importance. 

Section 627.727 imposes express requirements on the insurer mem- 

bers of the NAII with regard to uninsured motorist coverage in 

connection with such automobile liability policies which they 

1/ Pursuant to Rule 9.370 of the Florida Rules of Appellate - 
Procedure, the NAII has obtained the written consent of 
both Petitioners-Plaintiffs, Alfred and Doris Marchesano 
(''Petitioners"), and Nationwide to its filing and service 
of this amicus brief, copies of which are appended hereto 
as Exhibit A. 



issue in Florida. The decision of the Second District Court of 

Appeal in construing that statute is of great importance to the 

members of the NAII. Reversal of the Second ~istrict's decision 

would adversely affect the members of the NAII. 



STATEMENT OF THE CASE 

The Second D i s t r i c t  Court of Appeai c e r t i f i e d  t h e  fol lowing 

ques t ion  t o  t h i s  Court: 

"When t h e r e  has  been a  f a i l u r e  of an i n s u r e r  
t o  f u l f i l l  i t s  s t a t u t o r y  duty t o  o b t a i n  from 
an insured  a t  t h e  time of t h e  purchase of a  
motor veh ic l e  insurance  p o l i c y  a  knowing 
r e j e c t i o n  of uninsured moto r i s t  coverage 
i i m i t s  h igher  than those  s p e c i f i e d  i n  t h e  
purchased po l i cy  and equal  t o  t h e  p o l i c y ' s  
bod i ly  i n j u r y  l i a b i l i t y  l i m i t s ,  what i s  t h e  
e f f e c t ,  i f  any, of a  subsequent n o t i f i c a t i o n  
s e n t  by t h e  i n s u r e r  t o  t h e  insured  with  a  
premium n o t i c e  advis ing  t h e  insured  of h i s  
op t ions  a s  t o  uninsured moto r i s t  coverage a s  
requi red  by Sec t ion  627.727 ( 1 ) )  F lo r ida  
S t a t u t e s  ( 1982 ) ? "  

In  t h e  t r i a l  c o u r t ,  P e t i t i o n e r s  claimed t h a t  Nationwide had 

f a i l e d  t o  d ischarge  two o b l i g a t i o n s  under Sec t ion  627.727: 

(1) t o  provide uninsured moto r i s t  coverage with  l i m i t s  equal t o  

t h e  bodi ly  i n j u r y  l i a b i l i t y  l i m i t s  i n  t h e i r  automobile insur -  

ance p o l i c y  because they  had n o t  r e j e c t e d  such coverage; and 

( 2 )  t o  n o t i f y  them annual ly  of t h e i r  op t ions  wi th  regard t o  

uninsured moto r i s t  coverage i n  connection with  t h e  renewal of 

t h e i r  automobile insurance p o l i c y .  

Af t e r  a  ju ry  t r i a l ,  t h e  t r i a l  cour t  en te red  F ina l  Judgment 

inco rpora t ing  t h e  j u r y ' s  f ind ings  t h a t  Nationwide "d id  provide 

n o t i c e  a t  l e a s t  annual ly  t o  p l a i n t i f f s  i n  a  manner t h a t  com- 

p l i e d  with  Sec t ion  627 .727(1) ,  F l a .  S t a t . , "  b u t  t h a t  Nationwide 

had no t  o f f e r e d  P e t i t i o n e r s  uninsured moto r i s t  coverage with 

l i m i t s  equal  t o  bod i ly  i n j u r y  l i a b i l i t y  l i m i t s  a t  t h e  time they  



i n i t i a l l y  purchased t h e  p o l i c y .  Accordingly ,  t h a t  judgment 

d e c l a r e d  t h a t  P e t i t i o n e r s  were e n t i t l e d  t o  un in su red  m o t o r i s t  

coverage  i i m i t s  e q u a i  t o  t h e i r  $100,000j$300,000 b o d i l y  i n j u r y  

l i a b i l i t y  l i m i t s .  

The Second D i s t r i c t  Cour t  of  Appeal r e v e r s e d  t h e  judgment. 

Because Nationwide had complied w i t h  i t s  d u t y  under  

S e c t i o n  627 .727(1)  t o  p rov ide  P e t i t i o n e r s  w i t h  annual  n o t i f i c a -  

t i o n  of  t h e i r  o p t i o n s  w i t h  r e g a r d  t o  un in su red  m o t o r i s t  cover-  

age and t h e  means t o  e x e r c i s e  t h e i r  o p t i o n s ,  i n  t h e  manner 

r e q u i r e d  by t h a t  s t a t u t e  and approved by t h e  F l o r i d a  Department 

of  Insurance ,  t h e  D i s t r i c t  Cour t  h e l d  t h a t  t h i s  f u l f i l l e d  

Na t i onwide ' s  s t a t u t o r y  d u t y  t o  o f f e r  P e t i t i o n e r s  un in su red  mo- 

t o r i s t  coverage  w i t h  l i m i t s  up t o  t h e i r  b o d i l y  i n j u r y  l i a b i l i t y  

l i m i t s .  Because P e t i t i o n e r s  never  responded t o    at ion wide's 

n o t i c e s ,  t h e  D i s t r i c t  Cour t  concluded,  a s  a  m a t t e r  of law, t h a t  

P e t i t i o n e r s  had r e j e c t e d  such un in su red  m o t o r i s t  coverage  w i t h  

h i g h e r  l i m i t s .  



STATEMENT OF FACTS 

Amicus Curiae NAII adopts the Statement of Facts contained 

in the Respondent's Brief. 



SUMMARY OF ARGUMENT 

Section 627.727 clearly makes uninsured motorist coverage 

optional with the insured and gives the insured broad freedom 

to choose how much uninsured motorist coverage he will 

purchase.2/ - When these decisions are made at the time insur- 

ante is purchased or renewed, the insurer can charge all of 

those desiring these coverages a premium sufficient to cover 

the losses which they are collectively likely to suffer. The 

issue in this case is when an insured should be entitled to 

purchase such coverage (at a nominal premium) retroactively, 

after suffering an accident. Because those who never suffer an 

accident will never pay a premium for this coverage, allowing 

such retroactive purchase effectively provides all of those 

given that option free uninsured motorist insurance (subject to 

a small deductible in the form of the premium they must pay for 

any retroactive purchase). Such a severe penalty ought not to 

be visited upon an insurer unless it has failed to provide the 

insured with the statutorily-required opportunity to accept or 

reject this coverage. 

2/ Section 627.727(2)(a), Fla. Stat. (1982)) allows the in- - 
sured to purchase uninsured motorist coverage in amounts up 
to $100,000,/300,000 regardless of his policy's bodily inju- 
ry liability coverage limits. The same Section allows the 
insured to purchase uninsured motorist coverage with limits 
up to those of the policy's bodily injury liability limits, 
if higher than $100,000/300~000. 



Where, a s  i n  t h e  present  case ,  an insured who has given t h e  

i n s u r e r  a  signed r e j e c t i o n  of higher  uninsured motor is t  cover- 

age l i m i t s  s u f f e r s  an acc ident  caused by an uninsured motor is t ,  

t h e  insured almost always d e s i r e s  t o  make a  r e t r o a c t i v e  pur- 

chase of uninsured motor is t  coverage. Under t h e  r u l e  urged by 

P e t i t i o n e r s  and t h e i r  support ing amicus c u r i a e ,  t h e  Academy of 

F lor ida  T r i a l  Lawyers, insureds would maximize t h e i r  a b i l i t y  t o  

make such r e t r o a c t i v e  purchases i f  they ignore a l l  app l i ca t ions  

and o the r  documents which they  rece ive  and s ign  when they pur- 

chase automobile insurance and ignore a l l  subsequent n o t i c e s  

from t h e i r  i n s u r e r s  regarding uninsured motor is t  coverage op- 

t i o n s .  They w i l l  thus  avoid any p o s s i b i l i t y  of being held re-  

sponsible  f o r  t h e i r  ac t ions  i n  f a i l i n g  t o  purchase uninsured 

motor is t  coverage when of fered  by the  i n s u r e r  i n  a  manner com- 

p ly ing  with s t a t u t o r y  requirements.  

P e t i t i o n e r s  would rob compliance with t h e  1980 amendment t o  

Sect ion 627.727, r equ i r ing  annual n o t i f i c a t i o n s  t o  a l l  insured 

of t h e i r  uninsured coverage opt ions  (accompanied by t h e  means 

t o  exe rc i se  those o p t i o n s ) ,  of a l l  subs tant ive  s ign i f i cance ,  

reducing it t o  a  requirement t h a t  i n s u r e r s  send "junk mail" t o  

t h e i r  pol icyholders ,  ( P e t i t i o n e r s  Brief a t  1 7 ) .  In  t h i s  case ,  

t h e  Second D i s t r i c t  Court of Appeal has r e j e c t e d  t h i s  absurd 

r e s u l t  and i n t e r p r e t e d  t h e  amended Sect ion 627.727 i n  a  way 

which t akes  account of t h e  e n t i r e  1980 amendatory s t a t u t e .  

That s t a t u t e  r e f l e c t s  t h e  l e g i s l a t u r e ' s  e f f o r t  t o  balance t h e  

competing i n t e r e s t s  of making uninsured motor is t  coverage 



available to all Florida automobile insureds while affording 

insurers practical methods of operation without having to pro- 

vide massive amounts of free insurance. The District Court 

simply recognized the Legislature's compromise between those 

interests: once an insurer has informed an insured of his op- 

tions with regard to uninsured motorist coverage, whether at 

the time of application or upon subsequent renewals of the pol- 

icy through state-approved notices, the insured must then bear 

his share of the responsibility--to give thoughtful consider- 

ation - in advance to his insurance needs and desires--not to 

blindly ignore the specified terms of his policy and wait until 

after events have proven an unfortunate but actual need for 

coverage which was never purchased. 

Accordingly, the decision of the Second District Court of 

Appeals should be affirmed. 



ARGUMENT 

The Second District Court of Appeal reversed the trial 

court's entry of judgment declaring that the petitioners had 

higher limits of uninsured motorist coverage, concluding: 

"That the declaratory judgment was erroneous be- 
cause it attributed no significant meaning or 
purpose to the requirement of Section 627.727(1) 
that such notification be sent to the insured 
with a premium notice.'' 11 F1a.L.W. at 48. 

Section 626.727 was first enacted in 1961 (originally de- 

noted as Section 627-0851), and has since gone through 18 modi- 

fications, the last occurring in 1984.3/ - This extended history 

of legislative modification and change is important to note 

because it reflects the regular and consistent level of atten- 

tion given to uninsured motorist coverage by the Florida legis- 

lature. Yet, at no time during the last 25 years has the 

Florida legislature mandated that every Florida automobile in- 

surance policy contain any amount of uninsured motorist cover- 

age. It has only required such coverage to be provided if the 

insured does not reject it. 

In 1980, the annual notification at issue in this appeal 

was added. - See Fla. Laws ch. 80-396: 

3/ Of course, the statutory version relevant to this case is - 
the 1982 version, which was in effect at the time of 
Petitioners' February 26, 1984 accident. However, the an- 
nual notification requirement first added in 1980 remains 
in the latest statutory version which became effective on 
October 1, 1984. 



"Each i n s u r e r  s h a l l  a t  l e a s t  annual ly  n o t i f y  t h e  
named insu red  of h i s  op t ions  a s  t o  [un insured  
m o t o r i s t ]  coverage r equ i r ed  by t h i s  s e c t i o n .  
Such n o t i c e  s h a l l  be p a r t  of  t h e  n o t i c e  of premi- 
um, s h a l l  provide f o r  a  means t o  a l low t h e  i n -  
sured t o  r eques t  such coverage,  and s h a l l  be 
given i n  t h e  manner approved by t h e  [Department 
of I n s u r a n c e ] . "  

The D i s t r i c t  Court  found i t s e l f  o b l i g a t e d  t o  "presume t h a t  

t h e  l e g i s l a t u r e  has  some purpose i n  r e q u i r i n g  t h a t  type of no- 

t i f i c a t i o n  and t h a t  compliance by an i n s u r e r  wi th  t h a t  r equ i r e -  

ment was t o  have some meaning." 11 F1a.L.W. a t  48. Seeking t o  

f i n d  "a  r a t i o n a l  and s e n s i b l e  meaning," it found t h a t  t h e  most 

obvious meaning was 

" t h a t  t h e  n o t i f i c a t i o n  i n  t h i s  ca se  meant what it 
was r equ i r ed  by Sec t ion  627.727 t o  say ,  i . e .  t h a t  
t h e  in su red  was given t h e  o p t i o n  of uninsured 
m o t o r i s t  coverage wi th  l i m i t s  up t o  h i s  bod i ly  
i n j u r y  coverage l i m i t s .  No purpose would be 
se rved  by g iv ing  such an op t ion  t o  t h e  in su red  
u n l e s s  t h e r e  were some s i g n i f i c a n c e  i n  h i s  e i t h e r  
e x e r c i s i n g  t h e  op t ion  o r  n o t .  A f t e r  n o t  e x e r c i s -  
i n g  t h e  op t ion ,  t h e  in su red  should n o t  be e n t i -  
t l e d  t o  r ece ive  what he could have had i f  he had 
exe rc i sed  t h e  op t ion .  I' I d .  

The D i s t r i c t  C o u r t ' s  a n a l y s i s  conforms t o  t h e  l e g i s l a t u r e ' s  

purpose a s  r e f l e c t e d  by t h e  1980 amendatory s t a t u t e .  A t  t h e  

same t ime a s  it imposed t h e  annual n o t i f i c a t i o n  requirement ,  

t h e  F l o r i d a  l e g i s l a t u r e  a l s o  amended Sec t ion  626.727 t o  c l a r i f y  

t h e  t r ea tmen t  of renewal p o l i c i e s .  P r i o r  t o  t h e  1980 amend- 

ment, Sec t ion  627.727 provided t h a t  uninsured m o t o r i s t  coverage 

"need n o t  be provided i n  o r  supplemental t o  a  renewal p o l i c y  

where t h e  in su red  had p rev ious ly  r e j e c t e d  t h e  coverage".  

However, ex t ens ive  l i t i g a t i o n  about  t h i s  language r e s u l t e d  i n  



conflicting determinations as to what constituted a "renewal 

policy."4/ - Accordingly, Section 627.727 was amended to ex- 

pressly extend this "renewal exception" to a include to "any 

other policy which extends, changes, supercedes or replaces an 

existing policy issued to him by the same insurer." 1980 Fla. 

Laws ch. 80-396. 

Thus; that single amendment to Section 627.727, both ex- 

panded the "renewal exception'' to the requirement that unin- 

sured motorist coverage be provided in all automobile liability 

policies and imposed the annual notification requirement to be 

given at the same time the premium renewal was billed and col- 

lected. The effect of expanding the "renewal exception" was to 

clarify that an insurer did not have to obtain a new express 

rejection of uninsured motorist coverage with higher limits at 

each policy renewal. Construing the simultaneous addition of 

the annual notification requirement in light of this change 

discloses the legislature's intent to shift the burden away 

See, e-g., Rhodes v. Aetna Casualty & Sur. Co., 437 So.2d 
155 (Fla. 2d DCA 1983), petition for review denied, 447 
So.2d 888 (Fla. 1984); Sentry Insurance Co. v. McGowan, 425 
So.2d 98 (Fla. 5th DCA 1982), petition for review denied, 
434 So.2d 888 (Fla. 1983); Spaulding v. American Fire & 
Indem. Co., 412 So.2d 367, (Fla. 4th DCA 1981), modified, 
442 So.2d 206 (Fla. 1983); Maxwell v. United States 
Fidelity & Guar. Co., 399 So.2d 1051, 1053 (Fla. 1st DCA 
1981); United States Fidelity and Guar. Co. v. Waln, 395 
So.2d 1211 (Fla. 4th DCA 1981), petition for review denied, 
407 So.2d 1106 (Fla. 1981); Hartford Accident & Indem. Co. 
v. Sheffield, 375 So.2d 598 (Fla. 3d DCA 1979); United 
States Fire Ins. Co. v. Van Iderstypne, 347 So.2d 672 (Fla. 
4th DCA 1977). 



from insurers in favor of placing some responsibility on in- 

sureds regarding the limits of uninsured motorist coverage in 

their renewal policies. As amended, Section 627.727 guaranteed 

that once an insurer had satisfied the notification require- 

ment, the insured would have full knowledge available concern- 

ing the options available to him. As the District Court noted, 

this requirement of annual notification of options must be giv- 

en meaning, meaning which can only be attributed to the notifi- 

cation by cbserving the insured's response. If he chooses to 

exercise his options, he will make an affirmative response to 

the notice. Likewise, his choice to not exercise the described 

options is reflected in his failure to respond. 

This interpretation of the annual notification requirement 

of Section 626.727 gives meaning to the legislature's attempts 

in the 1980 amendment to define more limited and objectively 

provable means for insurers to satisfy their statutory duties. 

It is not inconsistent with ~lorida's recognized "public policy 

to require uninsured motorists protection . . . to afford to 

the public generally the same protection the public would have 

had if the uninsured motorists had carried public liability 

coverage." Liberty Mutual Insurance Co. v. Clay, 299 So.2d 95, 

97 (Fla. 4tl- DCA 1974). 

The District Court expressly acknowledged this public poli- 

cy in its decision. 11 F1a.L.W. at 49. However, "this statu- 

tory provision [ §  627.7271 . . . is only intended to impose a 

minimum area of coverage in an uninsured motorist tort 



s i t u a t i o n .  . . . [ S l u c h  l i m i t e d  coverage  may n o t  be  extended 

excep t  by c l e a r  and unambiguous p r o v i s i o n s  of a  d u l y  e n a c t e d  

s t a t u t e  o r  t h e  i n su rance  p o l i c y  sued upon."  Clay,  sup ra ,  a t  

97 .  See a l s o  Golphin v .  Home Indemnity Co, 284 So.2d 442, 444 

( F l a .  1st DCA 1973 ) ;  Insurance  Co. of North America v .  S t r a u s s ,  

231 So.2d 548, 549 ( F l a .  2nd DCA 1970 ) .  Here, t h e r e  i s  no 

c l e a r  and unambiguous s t a t u t o r y  p r o v i s i o n  which ex t ends  un in -  

s u r e d  m o t o r i s t s  coverage  t o  an i n s u r e d  who never  purchased  i t ,  

when he  was n o t i f i e d  a t  l e a s t  annua l l y  of h i s  o p t i o n s  t o  pur -  

chase  such  coverage  i n  a  manner r e q u i r e d  by s t a t u t e  and ap- 

proved by t h e  F l o r i d a  Department of I n su rance .  

The impact  of  t h e  annual  n o t i f i c a t i o n  requirement  of  

S e c t i o n  626.727 h a s  a l r e a d y  been recogn ized  by o t h e r  F l o r i d a  

c o u r t s .  I n  a t  l e a s t  two c a s e s ,  where it had been determined 

t h a t  t h e  i n s u r e r  f a i l e d  t o  comply w i t h  t h e  annual  n o t i f i c a t i o n  

requ i rement ,  it was h e l d ,  a s  a  m a t t e r  of  law, t h a t  t h e  i n s u r e d s  

had t h e  maximum amount o f  un in su red  m o t o r i s t  coverage  a v a i l a b l e  

t o  them. See Ruiz v .  P r u d e n t i a l  P r o p e r t y  & C a s u a l t y  Insurance  

Co.,  441 So.2d 681 ( F l a .  3 r d  DCA 1983) ;  F e r r i g n o  v .  P r o g r e s s i v e  

American Insurance  Co. ,  426 So.2d 1218 ( F l a .  4 t h  DCA 1983 ) .  

T h i s  i s  t h e  same r e s u l t  a s  t h o s e  c a s e s  where t h e  i n s u r e r  was 

de te rmined  :;o have f a i l e d  t o  o f f e r  un in su red  m o t o r i s t s  coverage  

a t  t h e  t ime  of  a p p l i c a t i o n .  See, e . g . ,  R e a l i n  v .  S t a t e  Farm 

F i r e  and C a s u a l t y  Co.,  418 So.2d 431 ( F l a .  3 rd  DCA 1982 ) ;  

Genera l  Acc iden t  F i r e  & L i f e  Assurance Corp. v .  MacKenzie, 410 

So.2d 558 ( F l a .  4 t h  DCA), p e t i t i o n  f o r  review den i ed ,  419 So.2d 

1197 ( F l a .  1982 ) .  



Since the "penalty" for an insurer' s failure to provide the 

annual notification required by statute is equivalent to that 

imposed upon his failure to obtain a rejection of uninsured 

motorists coverage at the time of application, the insured's 

actions with regard to the annual notification must receive 

equal weight. Once the insurer has provided such notices as 

required by statute, nothing more remains for it to do. 

Thereafter, the action or inaction of the insured reflects his 

choice. The insured's treatment of the statutorily required 

annual notification is completely out of the control of the 

insurer. As such, it would be unreasonable to hold that such 

notification is without meaning except to impose liability upon 

an insurer tc provide coverage which was never purchased. 

Rather, the insured's action or inaction must be deemed to re- 

flect his choice. 

Even before adoption of the annual notification requirement 

it was held that if such notices, if ignored, constitute a re- 

jection by the insured of uninsured motorists coverage. In 

American Fire & Casualty Co. v. Bigger, 442 So.2d 1109 (Fla. 

4th DCA 1983), the court considered the effect of annual noti- 

fications regarding available options concerning uninsured mo- 

torists coverage which were sent voluntarily by an insurer 

between 1975 and 1981. 

"Only last week, our Supreme Court in American 
Fire & Indemnity Co. v. Spaulding, 442 So.2d 206 
(Fla. 1983), held that where an insured is aware 
of his right to obtain uninsured motorist cover- 



age equa l  i n  amount t o  l i a b i l i t y  coverage,  and 
dec ides  t o  main ta in  h i s  uninsured moto r i s t  cover- 
age a t  t h e  lower l i m i t s ,  t h e  insurance  company 
does no t  have t o  o f f e r  such coverage a t  t h e  exac t  
moment of change i n  t h e  p o i i c y .  Thus, d e s p i t e  
t h e  absence h e r e  of an expres s  o f f e r  by t h e  com- 
pany a t  t h e  moment of t h e  p o l i c y  change, t h e  in -  
sured  was obviously  aware of t h e  r i g h t  t o  h ighe r  
U . M .  coverage because of t h e  repea ted  n o t i c e s  t o  
t h a t  e f f e c t  and Spaulding s p e c i f i c a l l y  ho lds  t h a t  
such awareness c o n s t i t u t e s  an e l e c t i o n  t o  con- 
t i n u e  t h e  lower coverage l i m i t . "  442 So.2d a t  
1110. 

The Second D i s t r i c t  Court of Appeal simply recognized t h i s  

same p r i n c i p l e  h e r e .  Contrary t o  p e t i t i o n e r s '  a s s e r t i o n s ,  t h i s  

ho ld ing  i s  f u l l y  c o n s i s t e n t  wi th  p r i o r  ca se  law. Many of t h e  

d e c i s i o n s  r e l i e d  upon by p e t i t i o n e r s  (and t h e i r  suppor t ing  ami- 

c u s )  d e a l  wi th  problems completely d i f f e r e n t  from t h e  q u e s t i o n s  

of o f f e r  by t h e  i n s u r e r  and a c t i o n  by t h e  in su red  a t  i s s u e  

h e r e .  Moreover, none of t hose  d e c i s i o n s  t a k e s  account of t h e  

l e g i s i a t i v e  readjustment  of t h e  ba lance  between in su reds  and 

i n s u r e r s  e f f e c t u a t e d  i n  t h e  1980 amendment, f o r  a l l  of them 

cons t rue  e a r l i e r  v e r s i o n s  of Sec t ion  627.727.5/ - 

5/ The d e c i s i o n s  i n  Hodges v .  Nat iona l  Union Indemnity Co.,  - 
249 So.2d 679 ( F l a .  1971) ;  Brown v .  P rogres s ive  Mutual 
Insurance Co., 249 So.2d 429 ( F l a .  1971) ; S t a t e  Farm Mutual 
Automobile Insurance Co. v .  Diem, 358 So.2d 39 ( F l a .  3rd 
DCA 1978);  and American Moto r i s t s  Insurance Co. v .  
Weingarten, 355 So.2d 821 ( F l a .  1st DCA 1978) )  themselves 
a l l  p reda te  t h e  1980 amendment t o  Sec t ion  627.727. While 
t h e  o t h e r  d e c i s i o n s  c i t e d  pos t -da t e  t h a t  amendment, none 
cons t rues  Sec t ion  627.727 a f t e r  t h e  1980 amendment imposing 
t h e  annual n o t i f i c a t i o n  requirement.  See Kimbrell v .  Great  
American Insurance Co., 420 So.2d 1086 ( F l a .  
1 9 8 2 ) ( c o n s t r u i n g  t h e  1975 v e r s i o n ) ;  American F i r e  & 
Casual ty  Co. v .  Spaulding,  442 So.2dp206 (FK 

- 

2983) (cons t ru ing  t h e  1977 v e r s i o n ) ;  Zisook v .  S t a t e  Farm 

(Footnote  cont inued on fo l lowing  page) 



Recognition of the competing public policies embodied in 

Section 627.727 was recently demonstrated in Bankers Insurance 

Co. v. Vasquez, 483 So.2d 440 (Ela. 4th DCA 1985) (en banc). 

The Court observed: 

"As the [Supreme Court] in Kimbrell remarked, 
Section 627.727, Florida Statute (1983), embodies 
a public policy for the protection of insureds so 
that UM coverage will be available under all au- 
tomobile insurance policies unless rejected by 
the insured. 420 So.2d at 1088. It is obviously 
not intended that the insured is to always have 
UM coverage without paying for it, otherwise 
there would be no point in having a statutory 
provision outlining how to reject it." Id. at 
442. 

In Bankers, the court held that an insured could not disa- 

vow her written rejection of uninsured motorist coverage, by 

merely asserting that she did not understand and did not pay 

attention to the forms describing uninsured motorist coverage 

and explaining the available options. 

"If such a written rejection is not valid upon 
signature, one is left helpless to suggest how 
else an insurer can protect itself from providing 
coverage, for which it receives no premiums, un- 
less the signature were to be sworn to acknowl- 
edging that the paragraph had been read and 
understood. . . . otherwise, as a practical mat- 

5 /  (Footnote continued from previous page) - 

Automobile Insurance Co., 440 So.2d 452 (Fla. 3rd DCA 
1983)(construing a 1977 application); Realin v. State Farm 
Fire & Casualty, 418 So.2d 431 (Fla. 3rd DCA 
1982)(construing a 1977 application); Decker v. Great 
American Insurance Co., 392 So.2d 965 (Fla. 2nd DCA 1980), 
petition for review denied, 339 So.2d 1143 (Fla. 
198l)(construing the 1979 version). 



ter, every written rejection would be worthless 
in that it would be obviated by convenient oral 
testimony within the circumstances and the case 
law." Id. 

Similarly, the action or inaction by an insured with regard 

to the annual notification properly provided by an insurer must 

be given full meaning. The insured's choice to ignore such 

notices is beyond the control of the insurer, who had already 

complied to the fullest extent required by law. To attribute 

meaning to such notification only where the insured admits 

reading it would allow insureds to deprive that notification of 

all affect. 

CONCLUSION 

For all of the foregoing reasons, the holding of the Second 

District Court of Appeal should be affirmed. 
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