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PREFACE 

In this Brief, Alfred Marchesano will be referred 

to as "Mr. Marchesanon and Doris Marchesano as "Mrs. Marche- 

sanon or both will be referred to collectively as the 

"Petitionersn. The Respondent, Nationwide Property And 

Casualty Insurance Company will be referred to as "Nationwiden 

or as the "Respondentn. The District Court of Appeal, 

Second District, will be referred to as the "District 

Courtn. 

Section 627.727(1), Florida Statutes (1982), will 

be referred to herein as "Section 627.727(1), Florida 

Statutesn or the "statuten, that being the statute which 

is the subject of this proceeding in force at all material 

times to the underlying action. 

The following symbols will be used: 

"Rn Record on Appeal 

"AXn Appendix to this Brief 

"PBrn Petitioners' Brief 

"AFTLBr" Brief of Academy of Florida Trial Lawyers 
as amicus curiea 

"NAIIBrn Brief of National Association of Independent 
Insurers as amicus curiea 
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STATMEIYT OF THE CASE AND OF THE FACfS 

Nationwide accepts the Statement of the Facts contained 

in the Petitioners' Brief (PBr 1-7) with the following 

addenda: 

By its opinion filed December 20, 1985, the District 

Court determined the issue presented in this case to be 

of great public importance (AX 1). 

This case went to trial on the Petitioners' First 

Amended Complaint (R 362-365, AX 2) and the Respondent's 

Answer (R 359-360, AX 3). 

Three certified copies of Nationwide's uninsured 

motorist information forms to be mailed at least annually 

0 with renewal premium billing as required by Section 627.727 (1) , 
da Statutes were introduced into evidence b,y the 

Petitioners as their exhibits 2, 3 and 4 (R 41, 417-25, 

AX 4). The procedure followed by Nationwide in mailing 

out the forms was described in detail by the witness, 

Peter Buchelli (R 109-116, AX 5). Mrs. Marchesano, who 

handled the couples business affairs, acknowledged receipt 

of the premium notices which sometimes contained "stuf fersn . 
She glanced at them and put them in the garbage (R 36- 

45, AX 6) 

The jury was furnished a Special Interrogatories 



verdict form which it completed and returned on February 

19, 1985 (R 377, AX 7). The interrogatories submitted 

to the jury were among those requested to be included 

by the Petitioners (R 139, 141). 

Following the verdict of the jury returned on February 

19, 1985, the trial court entered its Final Judgment (R 

406-407 I AX 8). 



QUESTIONS PRESE1JTED 

In its opinion filed december 20, 1985, the District Court 

certified the following question to the Florida Supreme 

Court: 

WHEN THERE HAS BEEN A FAILURE OF AN INSURER 
TO FULFILL ITS STATUTORY DUTY TO OBTAIN FROM 
AN INSURED AT THE TIME OF THE PURCHASE OF A 
MOTOR VEHICLE INSURANCE POLICY A KNOWING REJECTION 
OF UNINSURED MOTORIST COVERAGE LIMITS HIGHER 
THAN THOSE SPECIFIED IN THE PURCHASED POLICY 
AND EQUAL TO THE POLICY'S BODILY INJURY LIABILITY 
LIMITS, WHAT IS THE EFFECT, IF ANY8 OF A SUBSEQUENT 
NOTIFICATION SENT BY THE INSURER TO THE INSURED 
WITH A PREMIUM NOTICE ADVISING THE INSURED OF 
HIS OPTIONS AS TO UNINSURED MOTORIST COVERAGE 
AS REQUIRED BY SECTION 627.727 (1) , FLORIDA STATUTES 
(1982)? 

The Petitioners have stated as argument the following 

points: 

WHETHER THE APPELLATE COURT ERRED IN REVIEWING 
A QUESTION WHICH WAS NOT RAISED BY THE INSURER 
IN THE TRIAL COURT. - 
WHERE THE INSURED FAILS TO COMPLY WITH ITS RE- 
SPONSIBILITY UNDER THE LAW TO OFFER THE INSURED 
UNINSURED MOTORIST COVERAGE LIMITS IN THE ONLY 
FACE TO FACE PURCHASE WITH AN AGENT, CAN SAID 
VIOLATION OF THE LAW BE IGNORED BECAUSE THE 
INSURER COMPLIED WITH A SUBSEQUENT AND SEPARATE 
OBLIGATION UNDER THE LAW OF ANNUALLY SENDING 
THE INSURED NOTICE OF HIS OPTIONS PERTAINING 
TO UNINSURED MOTORIST COVERAGE. 

Without conceding the propriety or relevance of the 

Petitioners' Argument I, or deviation from the certified 

question, but out of an abundance of caution, the Respondent 

will address that Argument briefly. 



The D i s t r i c t  Court  was m a n i f e s t l y  c o r r e c t  i n  r eve r s ing  

t h e  Dec la ra tory  Judgment e n t e r e d  by t h e  t r i a l  judge .  The 

j u r y ,  by i t s  v e r d i c t ,  determined t h a t  Nationwide n o t i f i e d  

t h e  P e t i t i o n e r s  p r i o r  t o  t h e  a c c i d e n t  and i n j u r i e s  s u f f e r e d  

by them, of " t h e i r  o p t i o n s  p e r t a i n i n g  t o  uninsured m o t o r i s t  

coverage a s  a p a r t  of t h e i r  n o t i c e  of premium i n  a manner 

t h a t  p r o v i d e d  a means  t o  a l l o w  t h e  i n s u r e d  t o  r e q u e s t  

s u c h  c o v e r a g e  and on a fo rm approved  by t h e  D e p a r t m e n t  

of  I n s u r a n c e w .  A p u r e  l e g a l  i s s u e  was t h u s  framed, which 

was p rope r ly  cons idered  by t h e  D i s t r i c t  Court.  

The p o l e s t a r  of s t a t u t o r y  construction is the  l e g i s l a t i v e  

a i n t e n t .  Such i n t e n t  may b e  d e r i v e d  f rom i m p l i c a t i o n s ,  

a s  we l l  a s  expressed words. The Court  w i l l  seek a ra t iona l ,  

s e n s i b l e  i n t e r p r e t a t i o n  and avoid c o n s t r u c t i o n  which w i l l  

p r o d u c e  u n r e a s o n a b l e  o r  a b s u r d  r e s u l t s .  I t  m u s t  always 

be assumed t h a t  language is not i d l y  i n s e r t e d  i n t o  l e g i s l a t i v e  

e n a c t m e n t s  w i thou t  purpose. That purpose m u s t  be ga thered  

f rom t h e  l a n g u a g e  i t s e l f  i n  t h e  c o n t e x t  of  t h e  h i s t o r y  

of  t h e  a c t ,  t h e  i n t e n t i o n  of t h e  l e g i s l a t u r e ,  t h e  s u b j e c t  

ma t t e r  addressed and t h e  o b j e c t  t o  be obta ined.  

The D i s t r i c t  Court  p rope r ly  appl ied a l l  of the  foregoing 

c r i t e r i a  i n  reaching its conclusion.  What is more reasonable  



or logical than to interpret the subsequent notice requirement 

of Section 627.727(1), Florida S t e u t e ~ ,  as the means 

by which the insurer annually or more often informs or 

reinforms the insured of the uninsured motorist coverage 

limits available to him? The insurer can do no more. 

Insurance premiums are universally paid and policy renewals 

accomplished by mail. The carrier cannot compel the insured 

to read written materials which it may send to him any 

more than it can compel him to listen and understand explana- 

tions made to him when he purchases his policy initially. 

A sharing of responsibility by the insured is implicit 

in the statutory language, that is, that he read the written 

communications from the insurer and that he be guided 

0 accordingly. If this were not so there would be no requirement 

that the form provide a convenient means by which he is 

able to respond and express his wishes. The corollary 

advantage afforded by this legislative mandate is that 

the insured has the means to understand the limits available 

to him and to thereupon knowingly reject, reduce or increase 

his uninsured motorist coverage within the statutory limits 

to accommodate his particular needs and wishes. His silence 

can only be interpreted as rejection. 

The argument that the District Court improperly considered 

and interpreted the effect of subsequent notification 



i s  s i n g u l a r l y  w i t h o u t  m e r i t .  The P e t i t i o n e r s  p l e d  t h e  

s t a t u t o r y  l a n g u a g e  i n  t h e i r  F i r s t  Amended C o m p l a i n t .  

They s o u g h t  t o  p r o v e  t h a t  Nat ionwide  d i d  n o t  comply wi th  

t h e  n o t i c e  r e q u i r e m e n t  and was t h e r e f o r e  l i a b l e  t o  p a y  

t h e  f u l l  s t a t u t o r y  l i m i t s  o f  $100,000.00/$300,000.00. 

They introduced c e r t i f i e d  cop ie s  of t h e  n o t i c e  forms employed 

by  N a t i o n w i d e  i n t o  e v i d e n c e .  They s o u g h t  i n  s u b s t a n c e  

t h e  s p e c i a l  i n t e r r o g a t o r y  addressed t o  t h e  j u r y  c o n c e r n i n g  

non-compliance w i t h  t h e  s t a t u t e .  To s a y  t h a t  t h e  i s s u e  

cons ide red  by t h e  D i s t r i c t  C o u r t  was n o t  p l e d  o r  r a i s e d  

a t  t h e  t r i a l  l e v e l  s imply d e f i e s  comprehension. 



THE DISTRICT COURT PROPERLY REVIEWED AND INTERPRETED 
THE EFFECT OF SECTION 627.7 27 ( 1 ) , 
T h e  P e t i t i o n e r s  u r g e  t h a t  t h e  D i s t r i c t  C o u r t  was 

w i t h o u t  r i g h t ,  a u t h o r i t y  o r  j u r i s d i c t i o n  i n  t h i s  case  

t o  c o n s i d e r  t h e  impac t  of t h a t  p o r t i o n  of  Sec t ion  627.727(1), 

FLorida, which r e a d s  as  f o l l o w s :  

" E a c h  i n s u r e r  s h a l l  a t  l e a s t  a n n u a l l y  n o t i f y  
t h e  named i n s u r e d  o f  h i s  o p t i o n s  a s  t o  c o v e r a g e  
r e q u i r e d  b y  t h i s  s e c t i o n .  S u c h  n o t i c e  s h a l l  
b e  p a r t  o f  t h e  n o t i c e  o f  premium,  s h a l l  p r o v i d e  
f o r  a m e a n s  t o  a l l o w  t h e  i n s u r e d  t o  r e q u e s t  
s u c h  c o v e r a g e ,  a n d  s h a l l  b e  g i v e n  i n  a m a n n e r  
approved  by t h e  Depar tment  o f  I n s u r a n c e . "  

T h e  r a t i o n a l e  o f  t h i s  a r g u m e n t  i s  t h a t  i n t e r p r e t a t i o n  

o f  t h e  e f f e c t  o f  s u b s e q u e n t  n o t i f i c a t i o n  b y  t h e  i n s u r e r  

i n  c o m p l i a n c e  w i t h  t h e  s t a t u t e  was n e v e r  p r e s e n t e d  t o  

t h e  t r i a l  c o u r t  and t h e r e f o r e  c o n s i d e r a t i o n  o f  t h e  e f f e c t  

was n o t  w i t h i n  t h e  s c o p e  o f  p r o p e r  a p p e l l a t e  rev iew.  

T h e  P e t i t i o n e r s  b r o u g h t  t h i s  D e c l a r a t o r y  J u d g m e n t  

a c t i o n .  T h e y  a l l e g e d  t h a t  t h e  N a t i o n w i d e  p o l i c y  was i n  

f u l l  f o r c e  and  e f f e c t  a t  t h e  d a t e  o f  t h e  acc iden t  on February 

26, 1984,  and  t h a t  t h e y  were e n t i t l e d  t o  $ 1 0 0 , 0 0 0 . 0 0  p e r  

p e r s o n  a n d  $ 3 0 0 , 0 0 0 . 0 0  p e r  a c c i d e n t  u n i n s u r e d  m o t o r i s t  



coverage1. Count I1 of the First Amended Complaint quoted 

the above quoted pertinent portion of the statute and 

alleged that the Respondent had not complied with that 

statute with the result that the Petitioners were denied 

opportunity to request uninsured motorist coverage at 

the higher limits, thus entitling them to the highest 

limits of coverage. Nationwide answered the latter allegation 

that the statute spoke for itself. In the course of trial 

the Marchesanos introduced into evidence copies of the 

pertinent forms used by the Respondent, certified by the 

Insurance Commissioner. By his uncontroverted testimony, 

Peter Buchelli, general service supervisor for Nationwide, 

testified to the automated, failsafe procedure employed 

a by the Respondent to mail out the uninsured motorist forms 

in strict compliance with the statute. Mrs. Marchesano 

testified to the receipt of those notices with premium 

statements and that she glanced at the notices and discarded 

them. 

At the charge conference the special interrogatory 

verdict form was developed and question 3 incorporated 

five separate questions requested by the Petitioners to 

be included in the verdict form. The jury returned its 

l~arentheticall~ the First Amended Complaint is typographically 
in error. It is undisputed that the policy was issued 
in 1982 and thereafter periodically renewed. 

8 



0 verdict in which it found in part as follows: 
- 

" 3 .  Did Nationwide notify the Marchesanos between 
April 26, 1983 and February, 1984, of their 
options pertaining to uninsured motorist coverage 
as part of their notice of premium in a manner 
that provides a means to allow the insured to 
request such coverage and on a form approved 
by the Department of Insurance. 

Yes x No " 

The court properly impaneled the jury as the fact finder 

as permitted by Section 86.071, Florida. 

At the juncture of return of the verdict by the jury, 

all pertinent and relevant facts had been established. 

The burden of applying the law to these facts found by 

the jury evolved upon the court. The court endeavored 

to discharge this burden by the entry of its Final Judgment, 

but in doing so it misconstrued the effect of Nationwide's 

compliance with the periodic notice requirements of Section 

The Marchesanos urge that by having failed to argue 

the interpretation of Section 627.727 (1) , I 

to the trial court, Nationwide waived its right to do 

so on appeal. By way of analogy, the Petitioners would 

contend that an attorney who inadvertently omits to cite 

dispositive authority in his favor in argument to the 

trial court, which results in an adverse ruling against 

his position, is thereafter precluded from citing or arguing 



t h a t  a u t h o r i t y  upon a p p e a l .  

The  P e t i t i o n e r s  f u r t h e r  s u g g e s t  p r o t e c t i v e  measu res  

which  t h e y  c o u l d  h a v e  t a k e n  a t  t r i a l  had  t h e y  b u t  known 

o f  t h e  " s u b s e q u e n t  n o t i f i c a t i o n n  d e f e n s e .  Such argument  

i s  i n d e e d  i n c o n s i s t e n t .  The Marchesanos f i l e d  t h e i r  F i r s t  

Amended C o m p l a i n t  t o  i n c l u d e  a s e c o n d  c o u n t .  C o u n t  I1 

was i n s e r t e d  f o r  t h e  s p e c i f i c  p u r p o s e  o f  p l e a d i n g  a s e c o n d  

c a u s e  o f  a c t i o n ,  n a m e l y ,  t h a t  N a t i o n w i d e  h a d  f a i l e d  t o  

c o m p l y  w i t h  S e c t i o n  627 .727  (1) , W d a  S t a t u t e s ,  t h u s  

e n t i t l i n g  t h e  P e t i t i o n e r s  t o  t h e  f u l l  $100,000.00/$300,000.00 

l i m i t s  o f  u n i n s u r e d  m o t o r i s t  c o v e r a g e  a f f o r d e d  b y  t h e  

s t a t u t e  (PBR 1 2 ) .  T h i s  C o u n t  w i t h  i t s  a l l e g a t i o n s  cast  

t h e  c o n s t r u c t i o n  o f  t h e  s t a t u t e  s q u a r e l y  b e f o r e  t h e  t r i a l  

c o u r t .  The  a c t  i s  e q u a l l y  s i l e n t  a s  t o  t h e  consequences  

o f  f a i l u r e  o f  t h e  i n s u r e r  t o  c o m p l y  w i t h  i t s  m a n d a t e ,  

b u t  p e r r i g n g  v.  P r o w s i v e  -ce C-, 

426 So.2d 1218 ( F l a .  4 t h  DCA 1983)  a n d  W i z  V .  P r u d e n t i a l  

P r o p e r t v  a n d  C-tv 1-e Comganv, 4 4 1  So.2d 6 8 1  

( F l a .  3 r d  DCA 1 9 8 3 )  h a d  b e e n  d e c i d e d  p r i o r  t o  t r i a l .  

W h i l e  t h o s e  d e c i s i o n s  were a d v e r s e  t o  t h e  c a r r i e r s ,  t h e  

consequences  of compl i ance  by t h e  i n s u r e r  were i m p l i c i t .  

I n  F e r r i q n ~  i t  was h e l d  t h a t  t h e  i n s u r e r  f a i l e d  t o  

t i m e l y  comply w i t h  S e c t i o n  627 .727  ( I ) ,  F l o r i d a  S t a t u t e s  I 

by Oc tobe r  1, 1980,  i t s  e f f e c t i v e  d a t e .  The c o u r t  r easoned  



t h a t  had  i t  d o n e  s o  t h e  i n s u r e d s  would have been  made 

aware of t h e i r  options a t  renewal of t h e i r  p o l i c y  on November 

14, 1980 and g iven  t h e  opportunity t o  increase t h e i r  uninsured 

m o t o r i s t  c o v e r a g e  l i m i t s .  The f a i l u r e  o f  t h e  A p p e l l e e  

t o  g i v e  t h e  t i m e l y  n o t i c e  r e s u l t e d  i n  i t s  l i a b i l i t y  f o r  

coverage t o  t h e  f u l l  s t a t u t o r y  l i m i t s .  

The i n s u r e r  f a i l e d  t o  comply w i t h  t h e  annual  n o t i c e  

requi rement  o f  t h e  s t a t u t e  i n  u, a l t h o u g h  t h e  n a t u r e  

o f  i t s  o m i s s i o n  i s  n o t  a p p a r e n t  f rom t h e  o p i n i o n ,  b u t  

t he  r e s u l t  was t h e  same a s  i n  -, t h a t  is, t h e  c a r r i e r  

was h e l d  l i a b l e  t o  t h e  f u l l  e x t e n t  of  coverage a v a i l a b l e  

t o  t h e  insured  had t h e  c a r r i e r  complied wi th  t h e  s t a t u t e .  

O b v i o u s l y ,  t h e  P e t i t i o n e r s  added Count I1 i n  t h e  

F i r s t  Amended Complaint i n  r e l i a n c e  on Fer- and U.  

They d i d  n o t  weigh t h e  a l t e r n a t i v e s  when and i f  t h e  ju ry  

found  Nat ionwide  t o  have  t i m e l y  g i v e n  p r o p e r  s t a t u t o r y  

n o t i c e .  I f  t h e  c o n s e q u e n c e s  of  f a i l u r e  o f  t h e  i n s u r e r  

t o  comply w i t h  t h e  s t a t u t e  a r e  t o  impose t h e  s t a t u t o r y  

l i m i t s  of coverage on it, then surely  by necessary implication 

t h e  i n s u r e r  must  be h e l d  t o  have  i n f o r m e d  t h e  i n s u r e d  

of h i s  o p t i o n s  and l i m i t s  by compliance wi th  t h e  s t a t u t e .  

I n  t h e i r  B r i e f  on t h e  M e r i t s ,  t h e  P e t i t i o n e r s  c i t e d  

J I U e r g a l l ,  472 So.2d 605 ( F l a .  1 9 5 0 ) ,  Mariani 

Y-, 94 So.2d 829 ( F l a .  1 9 5 7 ) ,  _Cowart v.  C i & y  



a of West Palm_ Beach, 255 So.2d 673 (Fla. 1971) and Dober 

v. W o w ,  401 So.2d 1322 (Fla. 1981) for the proposition 

that the Appellate Court will review only those questions 

which were presented to the trial court. In Neiberaall I 

the court reconsidered its affirmance on prior appeal 

upon the grounds that certain "equities" relating to the 

homestead character of certain real property devised to 

the Appellee by his mother and laches by his claimant 

sister were not urged until the Motion for Reconsideration. 

The court reaffirmed the decree of the chancellor that 

the property was homestead without prejudice to the Appellee 

to present his equities in the course of subsequent hearing 

by the chancellor on a counterclaim upon which he had 

a reserved jurisdiction. This case presents no such unpled 

equitities. 

Mariani sought to argue a fact, that is, the tax 

exempt status of property owned by the Hillsborough County 

Port Authority and leased to him for the first time on 

appeal. The record was entirely silent on this fact issue. 

The court declined to consider that allegation since the 

trial judge was not permitted to do so. Here the trial 

court had the pertinent statute before it and opportunity 

to interpret and apply that interpretation to the facts 

found by the jury. 



I n  Cowart t h i s  c o u r t  squashed  t h e  d e c i s i o n  of  t h e  

D i s t r i c t  Court w i th  i n s t r u c t i o n s  t o  r e i n s t a t e  t h e  Judgment 

f o r  t h e  A p p e l l a n t  where  f o r  t h e  f i r s t  t ime on appea l  t h e  

Appellee-City sought t o  a rgue  a  f a c t  i s s u e  when it cha l lenged  

t h e  l e g i t i m a c y  o f  t h e  d e c e a s e d  c h i l d  o f  t h e  A p p e l l a n t .  

The ju ry  had r e tu rned  a  v e r d i c t  f o r  t h e  A p p e l l a n t  f a t h e r  

f o r  w r o n g f u l  d e a t h  o f  h i s  i n f a n t  c h i l d .  The c o u r t  he ld  

t h a t  by i t s  s i l e n c e  a t  t h e  t r i a l  l e v e l  t h e  A p p e l l e e - C i t y  

waived i t s  r i g h t  t o  q u e s t i o n  t h e  Appel lant  f a t h e r ' s  standing 

t o  sue s i n c e  t h e  i s s u e  o r  f a c t  of p a t e r n i t y  was n o t  r a i s e d  

i n  t h e  t r i a l  c o u r t .  i s  d i s t i n g u i s h a b l e  from t h e  

p r e s e n t  c a s e  i n  t h a t  t h e  e f f o r t  was t h e r e  made t o  i n j e c t  

a  f a c t  i s s u e  f o r  t h e  f i r s t  t i m e  on a p p e a l .  Here ,  t h e  

f a c t  i s s u e s  were  r e s o l v e d  by t h e  j u r y ,  and o n l y  a  l e g a l  

i s s u e  remained f o r  t h e  c o u r t .  

Raher was  a n  a p p e a l  f r o m  a  Summary Judgment .  On 

appea l  t h e  c o u r t  r u l e d  t h a t  f a i l u r e  o f  t h e  A p p e l l a n t  t o  

r a i s e  t h e  defense  of t h e  s t a t u t e  of l i m i t a t i o n s  and f a i l u r e  

o f  t h e  A p p e l l e e s  t o  a s s e r t  t h e  a f f i r m a t i v e  d e f e n s e  o f  

f r a u d u l e n t  c o n c e a l m e n t  a g a i n s t  o p e r a t i o n  o f  t h e  s t a t u t e  

p r i o r  t o  c o n s i d e r a t i o n  of t h e  Motion f o r  Summary Judgment 

appealed,  c o n s t i t u t e d  waivers  of t hose  a f f i r m a t i v e  de fenses  

by bo th  p a r t i e s  which c o u l d  n o t  be r a i s e d  f o r  t h e  f i r s t  

t i m e  on a p p e a l .  Dober is  d i s t i n g u i s h a b l e  i n  t h a t  it a r o s e  



from Summary Judgment unlike the present case in which 

the jury had made fact findings requiring only application 

of the law by the trial judge. 

Nationwide quite properly raised the statutory construc- 

tion on appeal and the District Court quite properly accepted 

and acted on its argument. 



SUBSEQUENT NOTIFICATION SENT BY THE INSURER 
TO THE INSURED WITH A PREMIUM NOTICE ADVISING 
THE INSURED OF HIS OPTIONS AS TO UNINSURED MOTORIST 
COVERAGE AS R E Q U I R E D  BY SECTION 6 2 7 * 7 2 7 ( 1 ) ,  
FLORIDA STATUTES (1982)  GIVES THE INSURED THE 
OPTION TO PURCHASE UNINSURED MOTORIST COVERAGE 
W I T H  LIMITS UP TO HIS BODILY I N J U R Y  COVERAGE 
LIMITS NOTWITHSTANDING THE INSURER'S FAILURE 
TO OBTAIN A K N O W I N G  REJECTION FROM THE INSURED 
AT THE TIME OF PURCHASE OF THE POLICY. 

Un insu red  m o t o r i s t  c o v e r a g e  h a s  come a  l o n g  way i n  

F l o r i d a  s i n c e  i t s  i n c e p t i o n  i n  1961  a s  S e c t i o n  627 ,0851,  

a  Statutes. During  t h e  i n t e rven ing  per iod  numerous 

l e g i s l a t i v e  amendments and m o d i f i c a t i o n s  have  been  made 

a n d  e v e n  more o p i n i o n s  have  been  f i l e d  i n  t h e  D i s t r i c t  

Courts  of  Appeal  and i n  t h i s  c o u r t  i n t e r p r e t i n g  what i s  

now Sec t ion  627,727, Florida S t a t u t e s .  The process r e f l e c t s  

f i n e  t u n i n g  of  t h e  a c t  by t h e  l e g i s l a t u r e  i n  t h e  l i g h t  

o f  e x p e r i e n c e .  One h a s  b u t  t o  measure  t h e  column space 

of  S h e p a r d s  t o  c o n c l u d e  t h a t  t h e  l e g i s l a t i v e  i n t e n t  o f  

t h e  s t a t u t e  a n d  i t s  amendments and m o d i f i c a t i o n s  have 

n o t  always been t h e  epitome of c l a r i t y ,  

The amendment t o  t h e  s t a t u t e  be fo re  t h e  t r i a l  c o u r t ,  

t h e  D i s t r i c t  C o u r t  and t h i s  c o u r t  was  a d o p t e d  i n  1 9 8 0  

t o  read a s  fol lows:  

" E a c h  i n s u r e r  s h a l l  a t  l e a s t  a n n u a l l y  n o t i f y  
t h e  named in su red  of h i s  o p t i o n s  a s  t o  c o v e r a g e  
r e q u i r e d  by t h i s  s e c t i o n .  Such n o t i c e  s h a l l  



b e  p a r t  o f  t h e  n o t i c e  o f  premium, s h a l l  p r o v i d e  
f o r  a means  t o  a l l o w  t h e  i n s u r e d  t o  r e q u e s t  
s u c h  c o v e r a g e ,  a n d  s h a l l  b e  g i v e n  i n  a manner  
approved by t h e  Depar tment  of  Insu rance . "  

S t r a n g e l y ,  t h i s  amendment  h a s  r e c e i v e d  r e l a t i v e l y  l i m i t e d  

a t t e n t i o n ,  a l t h o u g h  t h e  c o u r t s  h a v e  e x p e n d e d  i n o r d i n a t e  

e f f o r t  a n d  h a v e  s t r u g g l e d  t o  d e f i n e  "knowing  r e j e c t i o n n  

as t h a t  term h a s  a r i s e n  i n  t h e  c o n t e x t  of  u n i n s u r e d  m o t o r i s t  

cove rage .  

The s t a t u t e  u n q u e s t i o n a b l y  i m p o s e d  upon t h e  car r ier  

t h e  d u t y  t o  make u n i n s u r e d  m o t o r i s t  c o v e r a g e  a v a i l a b l e  

t o  i t s  i n s u r e d  u p  t o  t h e  s t a t u t o r y  l i m i t s  o f  $100,000.00 

per  person and $300,000.00 per  acc ident .  I n  Hodaes v. Na- 

UnionIndemnitv 249  So.2d 6 7 9  ( F l a .  1 9 7 1 ) ,  t h e  

l e g i s l a t i v e  p o l i c y  was d e c l a r e d  t o  b e  t o  make a v a i l a b l e  

t h e  f u l l  s t a t u t o r y  u n i n s u r e d  m o t o r i s t  f a m i l y  p r o t e c t i o n  

t o  e v e r y  F l o r i d a  m o t o r i s t  u n l e s s  s u c h  c o v e r a g e  i s  r e j e c t e d  

( o r  l i m i t e d )  by  t h e  i n s u r e d .  I t  h a s  b e e n  c o n s i s t e n t l y  

h e l d  t h a t  i n  o r d e r  t o  b e  e f f e c t i v e  t h e  r e j e c t i o n  m u s t  

b e  k n o w i n g l y  made. T h i s  r u l e  a n d  i t s  e v o l u t i o n  were s e t  

f o r t h  i n  Kimbrell v. Great  A m e r i c a n  Co_moanv, 

420 So.2d 1086 ( F l a .  1 9 8 2 ) ,  which f u r t h e r  h e l d  t h a t  whether 

t h e  r e j e c t i o n  was a "knowing  r e j e c t i o n n  i s  a n  i s s u e  t o  

b e  d e c i d e d  by t h e  t r i e r  o f  t h e  f a c t .  

t v  Co. v. -, 442 So.2d 

206 ( F l a .  1 9 8 3 )  f o l l o w e d ,  c i t i n g  Kimbrell, h o l d i n g  t h a t  

1 6  



an express offer of the statutory limits of uninsured 

motorist protection, while relevant, was not dispositive 

of the question of whether a knowing selection or rejection 

of coverage was made. It was held that the insured might 

know of the availability of higher coverage even though 

there had not been an express offer from his insurer. 

During this period further rules emerged. The insurer 

was held to have no duty to explain uninsured motorist 

coverage to a purchaser unless requested to do so. See 

Realin, 418 S0e2d 

431 (Fla. 3rd DCA 1982), G e n e r a l  Insurance Comgmv of 

F l o r i d a n ,  396 So.2d 855 (Fla. 3rd DCA 1981, and 

v. -tford_Accldent and I-tv C o w r  378 

So.2d 104 (Fla. 3rd DCA 1979). The insurer's only duty, 

therefore, is to inform the applicant of his options to 

select the coverage up to the statutory limits. In Richman 

er-ce Companv, 420 So.2d 360 (Fla. 5th 

DCA 1982) the court rejected the argument that a rejection 

of higher limits of uninsured motorist coverage must be 

in writing since the statute was silent as to the form 

of the rejection. 

Fer- and Ruiz above appear to have been the first 

cases to have considered the effect of written notification 

to the insured advising him of his options as required 



by S e c t i o n  6 2 7 . 7 2 7 ( 1 ) ,  F l o r i d a  S t a t u t e s  a . Both d e c i s i o n s  
- 

were a d v e r s e  t o  t h e  A p p e l l e e  i n s u r e r s  g rounded  on t h e i r  

f a i l u r e s  t o  comply s t r i c t l y  w i t h  t h e  s t a t u t e .  A s  noted 

above, i n  F e r r i a n o  i t  was h e l d  t h a t  t h e  n o t i c e  g i v e n  by 

t h e  c a r r i e r  was n o t  t i m e l y  g i v e n  s i n c e  t h e  r equ i r ed  form 

was n o t  app roved  by t h e  Depar tment  o f  I n s u r a n c e  u n t i l  

J u n e  1 7 ,  1981 ,  whe reas  t h e  s t a t u t o r y  n o t i c e  requi rement  

became e f f e c t i v e  October  1, 1980. I n  U ,  f o r  w h a t e v e r  

t h e  u n a s s i g n e d  r e a s o n ,  t h e  i n s u r e r  f a i l e d  t o  comply wi th  

t h e  s t a t u t o r y  mandate.  I n  b o t h  c a s e s  t h e  i n s u r e d  was 

he ld  t o  have coverage t o  t h e  s t a t u t o r y  l i m i t s .  

The o p i n i o n  i n  

y. Bi-, 442 So.2d 1109 ( F l a .  4 t h  DCA 1983)  f o l l o w e d  

a F e r r m  and Ruiz. I n  t h a t  ca se ,  t h e  c a r r i e r  s e n t  a  n o t i c e  

form t o  i ts  insured  and reques ted  him t o  s p e c i f y  t h e  l i m i t s  

of uninsured m o t o r i s t  coverage desired. The insured discussed 

the  not ice  wi th  h i s  agent  and s igned  a  r e j e c t i o n  of coverage 

form o p t i n g  t o  t a k e  minimum a v a i l a b l e  l i m i t s  of $10,000.00/- 

$20,000.00. Each yea r  t h e r e a f t e r  t h e  agent  o r  t h e  i n s u r e r  

s e n t  fo rms  t o  t h e  i n s u r e d  exp la in ing  t o  him how t o  o b t a i n  

a d d i t i o n a l  c o v e r a g e  and a d v i s i n g  him of  h i s  r i g h t  t o  do  

s o .  I n  1981,  s e v e n  y e a r s  a f t e r  i s s u a n c e  of  t h e  i n i t i a l  

p o l i c y ,  t h e  insured  was i n j u r e d  i n  an automobi le  a c c i d e n t .  

He c l a i m e d  c o v e r a g e  a s  a  r e s u l t  of  t h e  f a i l u r e  o f  t h e  



company to require a written rejection when its coverage 

was increased in 1975 by operation of law to $15,000.00/- 

$30,000.00 minimum limits. It was found that the insured 

was aware of his right to higher uninsured motorist coverage 

as a result of the annual notices to him. 

Two significant decisions were filed in 1985. First 

came Allstate 472 So.2d 807 (Fla. 4th 

DCA 1985) which was the first case dealing directly with 

the proper statutory notification. In Eckert the Appellant 

returned a tear off form attached to notice forwarded 

to him by the Appellee marked to indicate no change desired 

in his uninsured motorist coverage. He contended that 

he did not recall receiving the first part of the form 

explaining the changes in the law and containing instructions 

for rejection. The insured claimed entitlement to full 

coverage because of the insurer's alleged failure to comply 

with the annual notice requirement. The court reviewed 

and approved the form forwarded by Allstate. It further 

noted the presumption of receipt found in W e r t ,  holding 

that his coverage was limited to $15,000.00/$30,000.00 

provided in his initial policy. The opinion recognized 

the unreasonableness of requiring evidence of mailing 

or receipt of a specific item comprising but one of thousands 

of such items mailed by the insurer to its insureds during 



its course of business. This case is stronger than Eckert 

for the reason that the jury considered all of the evidence 

and returned its verdict in which it found that Nationwide 

had fully complied with the statutory mandate. The evidence 

produced to the jury was more than adequate to support 

its verdict. 

F&w& also refutes the Petitioners' argument that 

the form employed by U t i o  nwide did not comply with the 

statute because it was not a "part" of the premium notice. 

It was a "part" enclosed in the mailout of the premium 

notice and to which the presumption of mailing and receipt 

attaches. 

A second significant opinion is found in Bankers 

ce Companv v. V a s w ,  483 So.2d 440 (Fla. 4th 

DCA 1985). This case dealt with allegations that the 

insured had not made a knowing rejection of uninsured 

motorist coverage because she did not understand what 

she was signing and was not sophisticated in insurance 

matters. The court reversed the denial of a motion for 

directed verdict in the trial court. Although Yasguez 

is factually distinguishable, the opinion contains points 

applicable to this case. First, the court recognized 

the futility of proving knowing rejection more effectively 

than by the signing of a clear and unambiguous written 



rejection. The alternative of requiring a sworn acknowledge- 

ment that the rejection was read and understood was discarded 

as unreasonable. The court cited the well established 

rule that one cannot claim ignorance of the contents of 

a written instrument which has been signed by him. He 

is bound to read or have the instrument read to him and 

if he fails to do so he is himself negligent. For the 

latter proposition, the Respondent would cite A11 F l o U  

etv Comggllv - v. C o k u ,  88 So.2d 508 (Fla. 1956) and 

Suttan v. Crane, 101 So.2d 823 (Fla. 2nd DCA 1958). Vasauez 

then found legislative intent to have been bolstered in 

the 1985 amendment to Section 627.727(1), Florida Statutes I 

which gave conclusive effect to a written rejection in 

form "approved by the Insurance commissioner." The latter 

conclusion is pertinent to the interpretation of legislative 

intent found by the District Court in this case. 

In its opinion in this case the District Court addressed 

the legislative intent reflected in Section 627.727 (I), 

a Statutes, that annual or more frequent notification 

be sent by the insurer to the insured with a premium notice. 

It is elementary that in the interpretation of a statute, 

the court will presume that all of the language used was 

inserted for some purpose and it will give effect insofar 

as possible to each clause and part of the statute. See 



49 F h  J u r  2d,  S t a t u t e s ,  S-on 179 and c i t a t i o n .  The 

c o u r t s  must be guided by t h e  p o l e s t a r  of l e g i s l a t i v e  i n t e n t  

a n d  i f  t h a t  i n t e n t  be  o b s c u r e  t h e n  t h e  s t a t u t e  w i l l  be 

given a  r e a s o n a b l e  and s e n s i b l e  meaning.  The f o r e g o i n g  

c r i t e r i a  w e r e  a p p l i e d  i n  -la Countv v. Davis, 395 

So.2d 540 (Fla .  1981) c i t e d  by t h e  D i s t r i c t  C o u r t  i n  t h i s  

case .  

The D i s t r i c t  C o u r t  i n t e r p r e t e d  t h e  annual  mandatory 

n o t i f i c a t i o n  requirement i n  a  r a t i o n a l  and s e n s i b l e  manner. 

I t  found  t h a t  by c o m p l i a n c e  w i t h  t h e  s t a t u t e ,  NaLUm&k 

had g i v e n  t o  t h e  Marchesanos t h e  o p t i o n  o f  p u r c h a s i n g  

c o v e r a g e  w i t h  l i m i t s  u p  t o  t h o s e  p e r m i t t e d  by law. Any 

other in te rpre ta t ion  would f r u s t r a t e  t h e  language a l t o g e t h e r .  

a Absent such i n t e r p r e t a t i o n  t h e  insured  would p r o f i t  himself  

by i g n o r i n g  t h e  n o t i c e  t o  l a t e r  c l a i m  t h a t  h e  d i d  n o t  

make a  knowing  r e j e c t i o n  o r  knowingly se l ec t  c o v e r a g e  

i n  a  l e s se r  amount. There is no v a l i d  reason why an insured  

s h o u l d  n o t  s h a r e  t h e  r e s p o n s i b i l i t y  t o  read o r  have read 

t o  him the  no t i f i ca t ion  and t o  inform himself  of h i s  coverage 

and t h e  coverage a v a i l a b l e  t o  him. Conversely, the  amendment 

has t h e  e f f e c t  of a f f o r d i n g  t h e  insured  t h e  s i m p l e ,  d i r e c t  

and convenient  means of r e j e c t i n g ,  dec reas ing  o r  i n c r e a s i n g  

h i s  l i m i t s  of coverage.  A s  i n  Y%guez above, t h i s  i n t e r p r e -  

t a t i o n  is  b o l s t e r e d  by t h e  requirement t h a t  t h e  in format ion  



form be approved by the Department of Insurance. Additionally, 

the amendment referred to in Yasauez attributing a conclusive 

presumption of informed knowledge from a signed, approved 

rejection form (even though adopted by the legislature 

after the trial of this case) indicates a legislative 

purpose to shift a portion of the burden of responsibility 

from the insurer to the insured. By necessary implication 

he is required to read or have read to him the rejection 

and if he fails to do so he will be conclusively presumed 

to have known its contents. The same import must be given 

to the statute here under consideration as amended, when 

the insurer has complied by sending to its insured the 

annual or more frequent uninsured motorist notification 

form as approved by the Department of Insurance. 

The Respondent further adopts the brief of the National 

Association of Independent Insurers as amicus curiae in 

toto. 



CONCLUSION 

I t  i s  t o  be  b o r n e  i n  mind t h a t  a t  no t ime s i n c e  i t s  

adopt ion  o r  dur ing  t h e  cou r se  of i ts  amendment h a s  S e c t i o n  

627.727 ( I ) ,  Florida Sta-, mandated t h a t  every automobile 

l i a b i l i t y  p o l i c y  i n c l u d e  u n i n s u r e d  m o t o r i s t  c o v e r a g e .  

The o p t i o n  t o  p u r c h a s e  o r  r e j e c t  s u c h  c o v e r a g e  i s  l e f t  

t o  t h e  i n s u r e d .  The o n l y  d u t y  imposed upon t h e  i n s u r e r  

i s  t h a t  s u c h  c o v e r a g e  be made a v a i l a b l e  t o  t h e  i n s u r e d  

and t h a t  he be  i n fo rmed  o f  h i s  o p t i o n s  a n d  t h e  l i m i t s  

a v a i l a b l e  t o  him. 

I n  e f f e c t  t h e  P e t i t i o n e r s  a r g u e  t h a t  t h e  f a i l u r e  

of t h e  i n s u r e r  t o  i n i t i a l l y  s o  i n fo rm t h e  i n s u r e d  i s  c a s t  

a i n  c o n c r e t e  t o  e n d u r e  f o r  t h e  l i f e  o f  t h e  p o l i c y .  That  

a rgument  d o e s  n o t  w i t h s t a n d  t h e  a d o p t i o n  o f  t h e  a n n u a l  

n o t i f i c a t i o n  by t h e  i n s u r e r  t o  t h e  i n s u r e d  mandated by 

t h e  amendment o f  S e c t i o n  6 2 7 . 7 2 7 ( 1 ) ,  E l o r i d a  St-tes. 

H e r e ,  t h e  j u r y  f o u n d  U t i o ~ w i d a  t o  have compl i ed  w i t h  

t h e  s t a t u t e  and t h e  D i s t r i c t  C o u r t  c o r r e c t l y  h e l d  t h e  

Marc- t o  h a v e  been t h e r e a f t e r  i n fo rmed  of  t h e i r  

op t ions .  

The r e v e r s a l  by t h e  D i s t r i c t  C o u r t  o f  Appeal  must  

be sustained and the  c e r t i f i e d  q u e s t i o n  answered accordingly.  

Respec t fu l ly  submit ted,  

A. H. Lane 
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