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STATEMENT OF THE ISSUES 

I. WHETHER THE COURT SHOULD ACCEPT JURISDICTION, 

UPHOLD THE DECISION OF THE DISTRICT COURT, 

AND DENY THE PETITION IN CASE NO. 66,372 AS 

MOOT. 

11. WHETHER THE DISTRICT COURT PROPERLY HELD THAT 

WHERE TITLE TO OCEANFRONT LAND IS DERIVED FROM 

A FEDERAL PATENT, TITLE TO ACCRETIONS IS TO BE 

DETERMINED BY FEDERAL LAW. 

111. WHETHER THE DISTRICT COURT PROPERLY HELD THAT 

UNDER FEDERAL LAW, THE ACCRETIONS TO SAND KEY'S 

OCEANFRONT PROPERTY BELONG TO SAND KEY. 



STATEMENT OF THE CASE AND THE FACTS 

T h e  R e s p o n d e n t ,  SAND KEY ASSOCIATES, LIMITED ("SAND K E Y " ) ,  

a d o p t s  t h e  S t a t e m e n t  o f  t h e  C a s e  a n d  t h e  S t a t e m e n t  o f  t h e  F a c t s  o f  

t h e  P e t i t i o n e r ,  t h e  B o a r d  o f  T r u s t e e s  o f  t h e  I n t e r n a l  I m p r o v e m e n t  

T r u s t  Fund o f  t h e  S t a t e  o f  F l o r i d a  ( t h e  "STATE"), w i t h  t h e  

f o l l o w i n g  m o d i f i c a t i o n s .  

SAND K E Y  p r o c e e d e d  i n  t h e  t r i a l  c o u r t  w i t h  a t w o  c o u n t  q u i e t  

t i t l e  a c t i o n .  C o u n t  I s o u g h t  r e l i e f  o n  t h e  b a s i s  o f  s t a t e  l a w .  

C o u n t  I1 s o u g h t  t h a t  same r e l i e f  u n d e r  f e d e r a l  l a w .  A f t e r  t h e  

t r i a l  c o u r t  g r a n t e d  a n  i n j u n c t i o n  u n d e r  C o u n t  I ,  SAND K E Y  a p p e a l e d  

t h a t  o r d e r  t o  t h e  D i s t r i c t  C o u r t ,  w h i c h  r e v e r s e d  a n d  c e r t i f i e d  a 

q u e s t i o n  t o  t h i s  C o u r t .  T h e  S t a t e ' s  P e t i t i o n  f o r  r e v i e w  is 

p e n d i n g  b e f o r e  t h i s  C o u r t ,  w h i c h  o r d e r e d  b r i e f i n g  a n d  a r g u m e n t ,  

b u t  h a s  n o t  a c c e p t e d  j u r i s d i c t i o n .  B o a r d  o f  T r u s t e e s  o f  t h e  

I n t e r n a l  I m p r o v e m e n t  T r u s t  Fund v .  S a n d  Key Associates,  L i m i t e d ,  

C a s e  N o .  6 6 , 3 7 2 ,  h e r e i n a f t e r  r e f e r r e d  t o  as  "Sand  Key I" .  

T h e  i n s t a n t  case i n v o l v e s  t h e  D i s t r i c t  C o u r t ' s  a f f i r m a n c e  o f  

t h e  F i n a l  J u d g m e n t  i n  f a v o r  o f  SAND K E Y ,  b a s e d  s o l e l y  o n  t h e  

a p p l i c a t i o n  o f  f e d e r a l  l a w .  T h e  D i s t r i c t  C o u r t  c e r t i f i e d  a 

q u e s t i o n  o f  g r e a t  p u b l i c  i m p o r t a n c e  t o  t h i s  C o u r t  i n  t h e  case a t  

b a r ,  h e r e i n a f t e r  r e f e r r e d  t o  as  "Sand Key 11". 



SUMMARY OF THE ARGUMENT 

T h e  C o u r t  s h o u l d  d e t e r m i n e  t h e  f e d e r a l  l a w  i s s u e  r a i s e d  i n  

t h e  i n s t a n t  case i n  o r d e r  t o  e l i m i n a t e  t h e  c o n s t i t u t i o n a l  i s s u e  

b e f o r e  t h e  C o u r t  i n  Sand  Key I .  T h e  a p p l i c a t i o n  o f  f e d e r a l  l a w  t o  

SAND KEY'S o c e a n f r o n t  p r o p e r t y  w i l l  r e n d e r  t h e  c o n s t i t u t i o n a l  

i s s u e  moot. T h i s  C o u r t  s h o u l d  n o t  d e c i d e  t h e  c o n s t i t u t i o n a l  

q u e s t i o n  b e c a u s e  i t  i s  n o t  n e c e s s a r y  f o r  t h e  u l t i m a t e  r e s o l u t i o n  

o f  t h e  d i s p u t e  b e t w e e n  t h e  p a r t i e s .  

T h e  D i s t r i c t  C o u r t  c o r r e c t l y  f o l l o w e d  t h e  U n i t e d  S t a t e s  

S u p r e m e  C o u r t  d e c i s i o n s  t h a t  h a v e  d e t e r m i n e d  t h e  e x a c t  i s s u e s  

r a i s e d  i n  t h e  i n s t a n t  case. Hughes  v .  W a s h i n g t o n ,  3 8 9  U . S .  290  

( 1 9 6 7 ) ,  a n d  C a l i f o r n i a  e x  r e l .  S t a t e  L a n d s  Comm. v .  U n i t e d  S ta tes ,  

457  U . S .  2 7 3  ( 1 9 8 2 ) ,  u n e q u i v o c a l l y  h o l d  t h a t  f e d e r a l  l a w  g o v e r n s  

t i t l e  t o  a c c r e t i o n  o c c u r r i n g  o n  o c e a n f r o n t  l a n d  owned b y ,  o r  

p a t e n t e d  b y ,  t h e  f e d e r a l  g o v e r n m e n t .  T h e  i n a p p o s i t e  d e c i s i o n  

e x c l u s i v e l y  r e l i e d  o n  b y  t h e  STATE, O r e g o n  e x  r e l .  S t a t e  Land 

B o a r d  v .  C o r v a l l i s  S a n d  a n d  G r a v e l  Co. ,  429  U . S .  3 6 3  ( 1 9 7 7 ) ,  d e a l t  

s o l e l y  w i t h  i n l a n d  p r o p e r t y  and  h a s  n o  a p p l i c a t i o n  t o  t h e  case a t  

b a r .  

u n d e r  t h e  u n d i s p u t e d  f e d e r a l  common l a w ,  a c c r e t i o n ,  w h a t e v e r  

i t s  c a u s e ,  v e s t s  i n  t h e  o w n e r  o f  t h e  u p l a n d .  T h u s ,  SAND KEY is 

e n t i t l e d  t o  o w n e r s h i p  o f  t h o s e  a c c r e t i o n s  u n d e r  f e d e r a l  common 

l a w .  



ARGUMENT 

I .  THE COURT SHOULD ACCEPT JURISDICTION, UPHOLD 
THE DECISION OF THE DISTRICT COURT, AND DENY THE 
PETITION I N  SAND KEY I AS MOOT. 

The D i s t r i c t  C o u r t  c o r r e c t l y  r e c o g n i z e d  t h e  i m p o r t a n c e  o f  i t s  

d e c i s i o n  below by c e r t i f y i n g  a  q u e s t i o n  o f  g r e a t  p u b l i c  i m p o r t a n c e  

t o  t h i s  C o u r t .  T h i s  p r e s e n t s  an  o p p o r t u n i t y  t o  a v o i d  t h e  

c o n s t i t u t i o n a l  q u e s t i o n  p r e s e n t e d  i n  t h e  pending  P e t i t i o n  f o r  

Review i n  Sand Key I .  The C o u r t  s h o u l d  f o l l o w  t h e  w e l l  

e s t a b l i s h e d  r u l e  t h a t  it w i l l  n o t  d e c i d e  a  c o n s t i t u t i o n a l  q u e s t i o n  

u n l e s s  it is a b s o l u t e l y  n e c e s s a r y  f o r  t h e  u l t i m a t e  r e s o l u t i o n  o f  

t h e  c a s e .  -- S e e ,  e .g . ,  S i n g l e t a r y  v.  S t a t e ,  322 So.2d 551 ( F l a .  

a 1 9 7 5 ) ;  I n  re E s t a t e  o f  S a l e ,  227 So.2d 199 ( F l a .  1 9 6 9 ) .  

The D i s t r i c t  C o u r t ,  i n  i t s  Sand Key I d e c i s i o n  ( P e t i t i o n  f o r  

Review p e n d i n g ) ,  was compe l l ed  t o  r e v i e w  a  s t a t e  s t a t u t e  w i t h o u t  

t h e  b e n e f i t  o f  t h e  t r i a l  c o u r t ' s  d e c i s i o n  i n  Count I1 o f  t h i s  

c a u s e .  I n  Sand Key 11, t h e  D i s t r i c t  C o u r t  p r o p e r l y  f o l l o w e d  t h e  

c o n t r o l l i n g  d e c i s i o n s  o f  t h e  Un i t ed  S t a t e s  Supreme C o u r t  i n  

a f f i r m i n g  t h e  t r i a l  c o u r t ' s  r u l i n g .  S e e  p o i n t  11, i n f r a .  The 

p r i n c i p l e  e s t a b l i s h e d  i n  t h e s e  c a s e s  and f o l l o w e d  by t h e  D i s t r i c t  

C o u r t  i n  Sand Key 11, t o  w i t :  f e d e r a l  l aw c o n t r o l s  t h e  o w n e r s h i p  

o f  a c c r e t i o n s  t o  f e d e r a l l y  p a t e n t e d  o c e a n f r o n t  p r o p e r t y ,  

e l i m i n a t e s  t h e  need f o r  s t a t e  s t a t u t e  r ev i ew.  

I f  t h i s  C o u r t  u p h o l d s  t h e  D i s t r i c t  C o u r t ' s  d e c i s i o n  i n  t h e  

c a s e  a t  b a r ,  t h e n  i t s  work w i l l  b e  comple t ed .  The p e t i t i o n  f o r  

r e v i e w  o f  t h e  s t a t e  l a w  i s s u e  would t h e n  b e  moot, b e c a u s e  t h e  

d e t e r m i n a t i o n  t h a t  f e d e r a l  l a w  a p p l i e s  t o  d e t e r m i n e  SAND KEY'S 



p r o p e r t y  r i g h t s  w i l l  b e  a  f i n a l  d e t e r m i n a t i o n  o f  t h i s  c a s e  o n  t h e  

merits.  



11. THE DISTRICT COURT PROPERLY HELD THAT TITLE TO 
ACCRETIONS ON SAND KEY'S PROPERTY, DERIVED FROM A 
FEDERAL PATENT, I S  A QUESTION OF FEDERAL LAW. 

SAND KEY d e r i v e s  i t s  t i t l e  t o  o c e a n f r o n t  p r o p e r t y  f rom a 

f e d e r a l  p a t e n t  i s s u e d  i n  1883. Over  t h e  p a s t  s e v e r a l  y e a r s ,  t h e r e  

h a s  b e e n  a g r a d u a l  and i m p e r c e p t i b l e  b u i l d - u p  o f  l a n d  t o  t h e  s h o r e  

o f  t h i s  o c e a n f r o n t  p r o p e r t y .  I t  i s  u n d i s p u t e d  t h a t  t h i s  b u i l d - u p  

o f  l a n d  i s  a c c r e t i o n .  - 1 

I n  a f f  i r m i n g  t h e  t r i a l  c o u r t ' s  judgment ,  t h e  D i s t r i c t  C o u r t  

c o r r e c t l y  f o l l o w e d  t h e  c o n t r o l l i n g  d e c i s i o n s  o f  t h e  U n i t e d  S t a t e s  

Supreme C o u r t ,  which  u n e q u i v o c a l l y  r e q u i r e  t h e  a p p l i c a t i o n  o f  

f e d e r a l  l aw  t o  SAND KEY'S f e d e r a l l y  p a t e n t e d  p r o p e r t y .  The C o u r t  

h a s  c o n s i s t e n t l y  h e l d  t h a t  t i t l e  d i s p u t e s  o v e r  o c e a n f r o n t  l a n d  

p a t e n t e d  by  t h e  U n i t e d  S t a t e s  are g o v e r n e d  by  f e d e r a l  l a w .  

C a l i f o r n i a  e x  re l .  S t a t e  Lands  Comm. v .  U n i t e d  S t a t e s ,  457 U.S. 

273 ( 1 9 8 2 ) ;  Hughes v.  Washing ton ,  389 U.S. 290 ( 1 9 6 7 ) ;  Borax 

C o n s o l i d a t e d ,  L t d .  v .  C i t y  o f  Los  A n g e l e s ,  296 U.S. 10 ( 1 9 3 5 ) .  

1  . A c c r e t i o n  i s  t h e  g r a d u a l  and i m p e r c e p t i b l e  a d d i t i o n  o f  s o i l  
t o  t h e  s h o r e  o f  w a t e r f r o n t  p r o p e r t y .  The test  a s  t o  what i s  
g r a d u a l  and i m p e r c e p t i b l e  is ,  t h a t  t h o u g h  w i t n e s s e s  may see 
f rom t i m e  t o  t i m e  t h a t  p r o g r e s s  h a s  b e e n  made,  t h e y  c o u l d  n o t  
p e r c e i v e  it w h i l e  t h e  p r o c e s s  was g o i n g  on .  S t .  C l a i r  
County v .  L o v i n g s t o n ,  90 U.S. ( 2 3  Wall.) 4 6 ,  6 8 ,  23 L.Ed. 
59  ( 1 8 7 4 ) .  T i t l e  t o  a c c r e t e d  l a n d s  b y  t h e  g r e a t  w e i g h t  o f  
a u t h o r i t y  v e s t s  i n  t h e  r i p a r i a n  o w n e r s  o f  a b u t t i n g  l a n d s .  
B r i c k e l l  v .  Trammel l ,  77  F l a .  5 4 4 ,  82  So. 221 ( 1 9 1 9 ) ;  Mexico 
Beach Corp.  v .  S t .  Joe P a p e r  C o . ,  97  So.2d 708 ,  710 (1st 
D.C.A. F l a .  1 9 5 7 ) ;  c e r t . d e n i e d  101 So.2d 817 ( 1 9 5 8 ) .  

Board o f  T r u s t e e s  o f  t h e  I n t e r n a l  Improvement T r u s t  Fund v .  
M e d e i r a  Beach Nominee, I n c . ,  209 So.2d 209,  211 ( F l a .  2d DCA 
1 9 7 3 ) .  



I n  B o r a x  C o n s o l i d a t e d ,  L t d .  v .  C i t y  o f  Los  A n g e l e s ,  296 

U.S.10 ( 1 9 3 5 ) ,  t h e  C o u r t  h e l d  t h a t  t h e  b o u n d a r i e s  a n d  e x t e n t  o f  

o c e a n f r o n t  p r o p e r t y  g r a n t e d  b y  a  f e d e r a l  p a t e n t  a r e  d e t e r m i n e d  b y  

f e d e r a l  l a w .  W r i t i n g  f o r  a unan imous  C o u r t ,  C h i e f  J u s t i c e  Hughes  

r e a s o n e d :  

The  q u e s t i o n  as  t o  t h e  e x t e n t  o f  t h i s  f e d e r a l  
g r a n t ,  t h a t  is ,  as t o  t h e  l i m i t  o f  t h e  l a n d  
c o n v e y e d  ... is n e c e s s a r i l y  a f e d e r a l  q u e s t i o n .  
I t  is a q u e s t i o n  w h i c h  c o n c e r n s  t h e  v a l i d i t y  and 
e f f e c t  o f  a n  a c t  d o n e  b y  t h e  U n i t e d  S t a t e s ;  it 
i n v o l v e s  t h e  a s c e r t a i n m e n t  o f  t h e  e s s e n t i a l  
b a s i s  o f  a  r i g h t  a s s e r t e d  u n d e r  f e d e r a l  l a w .  

I d .  a t  22 ( c i t a t i o n s  o m i t t e d ) .  The  B o r a x  C o u r t ' s  d i r e c t i v e  t o  

a p p l y  f e d e r a l  l a w  t o  f e d e r a l l y  p a t e n t e d  o c e a n f r o n t  p r o p e r t y  was  

r e a f f i r m e d  s e v e r a l  y e a r s  l a t e r  i n  Hughes  v .  W a s h i n g t o n ,  389 U.S. 

290 ( 1 9 6 7 ) .  

I n  Hughes ,  t h e  s u c c e s s o r  i n  t i t l e  t o  a f e d e r a l  p a t e n t e e  

c l a i m e d  t i t l e  t o  a c c r e t i o n  which  w a s  f o r m i n g  o n  h e r  l a n d  b o r d e r i n g  

t h e  P a c i f i c  Ocean .  T h e  S t a t e  o f  W a s h i n g t o n  a p p l i e d  a p r o v i s i o n  o f  

i t s  c o n s t i t u t i o n  t o  d i v e s t  h e r  o f  t i t l e  t o  t h e  a c c r e t i o n .  The 

Supreme  C o u r t  r e v e r s e d ,  u n a n i m o u s l y  h o l d i n g  t h a t :  

t h e  e x t e n t  o f  o w n e r s h i p  u n d e r  t h e  f e d e r a l  g r a n t  
i s  g o v e r n e d  b y  f e d e r a l  l a w .  T h i s  i s  as t r u e  
w h e t h e r  d o u b t  as  t o  a n y  b o u n d a r y  i s  b a s e d  o n  a 
b r o a d  q u e s t i o n  a s  t o  t h e  g e n e r a l  d e f i n i t i o n  o f  
t h e  s h o r e l i n e  o r  o n  a p a r t i c u l a r i z e d  p r o b l e m  
r e l a t i n g  t o  t h e  o w n e r s h i p  o f  a c c r e t i o n .  

389 U.S. a t  292 .  

The  C o u r t  e x p l a i n e d  t h e  c o m p e l l i n g  f e d e r a l  i n t e r e s t  i n  

a p p l y i n g  t h e  f e d e r a l  r u l e  o f  l a w  t o  d e t e r m i n e  t h e  o w n e r s h i p  o f  



o c e a n f r o n t  p r o p e r t y  d e r i v e d  from a  f e d e r a l  p a t e n t ,  s t a t i n g :  

The r u l e  d e a l s  w i t h  w a t e r s  t h a t  l a p  b o t h  t h e  l a n d s  
o f  t h e  S t a t e  and t h e  b o u n d a r i e s  o f  t h e  i n t e r n a t i o n a l  
s e a .  T h i s  r e l a t i o n s h i p ,  a t  t h i s  p a r t i c u l a r  p o i n t  
o f  t h e  m a r g i n a l  s e a ,  i s  too close t o  t h e  v i t a l  
i n t e r e s t  o f  t h e  N a t i o n  i n  i t s  own b o u n d a r i e s  t o  
a l l o w  it t o  be  gove rned  by  any l aw  b u t  t h e  "supreme 
Law o f  t h e  Land". 

389 U.S. a t  293.  

Hughes c o n c e r n e d  a  f e d e r a l  p a t e n t  made p r i o r  t o  s t a t e h o o d ,  

w h i l e  Borax d e a l t  w i t h  a  p a t e n t  made a f t e r  s t a t e h o o d ,  a s  i n  t h e  

i n s t a n t  c a s e .  I n  b o t h  c a s e s ,  t h e  C o u r t  d e t e r m i n e d  t h a t  whenever 

t i t l e  t o  o c e a n f r o n t  p r o p e r t y  i s  d e r i v e d  from a  f e d e r a l  p a t e n t ,  

f e d e r a l  l aw  g o v e r n s  t h e  e x t e n t  o f  t h a t  p a t e n t ,  i n c l u d i n g  t h e  

r i g h t s  t o  f u t u r e  a c c r e t i o n .  SAND KEY'S o w n e r s h i p  o f  t h e  a c c r e t i o n  

o n  i t s  p r o p e r t y  i s  m a n i f e s t l y  a  q u e s t i o n  t o  b e  d e t e r m i n e d  by  

f e d e r a l  law. 

A s  r e c e n t l y  a s  1982 ,  t h e  Supreme C o u r t  e x p r e s s l y  r e a f f i r m e d  

Hughes i n  C a l i f o r n i a  e x  re l .  S t a t e  Lands  Comm. v.  U n i t e d  S t a t e s ,  

457 U.S. 273 ( 1 9 8 2 ) .  I n  C a l i f o r n i a ,  a j e t t y  caused  a c c r e t i o n  t o  

o c c u r  o n  o c e a n f r o n t  p r o p e r t y  owned by t h e  Un i t ed  S t a t e s ,  which 

c l a i m e d  t i t l e  unde r  f e d e r a l  law. C a l i f o r n i a  c l a i m e d  t i t l e  t o  t h e  

a c c r e t i o n  unde r  s t a t e  law. The C o u r t  n o t e d  t h a t :  

Excep t  f o r  t h e  f a c t  t h a t  i n  t h e  p r e s e n t  c a s e ,  t h e  
up land  t o  which t h e  a c c r e t i o n s  a t t a c h e d  h a s  a lways  
b e e n  owned by t h e  Un i t ed  S t a t e s ,  t h i s  c a s e  and 
Hughes a r e  s i m i l a r l y  s i t u a t e d .  U n l e s s  Hughes i s  
t o  b e  o v e r r u l e d ,  judgment mus t  b e  e n t e r e d  f o r  t h e  
Un i t ed  S t a t e s .  

457 U.S. a t  280-81. 



T h e  C o u r t  r e j e c t e d  C a l i f o r n i a ' s  c o n t e n t i o n  t h a t  O r e g o n  e x  r e l .  

S t a t e  Land B o a r d  v .  C o r v a l l i s  S a n d  a n d  G r a v e l  Co. ,  4 2 9  U.S. 3 6 3  

( 1 9 7 7 ) ,  i m p l i c i t l y  o v e r r u l e d  t h e  H u g h e s  d e c i s i o n .  T h e  STATE now 

a d v a n c e s  t h a t  same f a i l e d  a r g u m e n t  i n  t h e  case a t  b a r .  I n  

C a l i f o r n i a ,  t h e  C o u r t  h a r m o n i z e d  H u g h e s  a n d  C o r v a l l i s ,  

e x p l a i n i n g  : 

C o r v a l l i s  i t s e l f  r e c o g n i z e d  t h a t  f e d e r a l  l a w  would  
c o n t i n u e  t o  apply i f  " t h e r e  were p r e s e n t  some - -  
o t h e r  p r i n c i p l e  o f  f e d e r a l  law r e q u i r i n g  s t a t e  
l a w  t o  b e  d i s p l a c e d . "  429  U.S a t  371 ... T h e  
C o r v a l l i s  o p i n i o n  . . . r e c o g n i z e d  . . . t h a t  t h e  
Hughes  C o u r t  c o n s i d e r e d  o c e a n f r o n t  p r o p e r t y  
" s u f f i c i e n t l y  d i f f e r e n t  ... so as t o  j u s t i f y  
a ' f e d e r a l  common l a w '  r u l e  o f  r i p a r i a n  proprietor-  
s h i p . "  429  U.S. a t  3 7 7  n . 6 .    he-~orvaliis-decision 
d i d  n o t  p u r p o r t  t o  d i s t u r b  Hughes .  

R e a f f i r m i n g  H u g h e s ,  t h e  C o u r t  u n e q u i v o c a l l y  r u l e d  t h a t  o n e  

u n i f i e d  c h o i c e - o f - l a w  r u l e  a p p l i e d ,  h o l d i n g :  

t h a t  a d i s p u t e  o v e r  a c c r e t i o n s  t o  o c e a n f r o n t  l a n d  
w h e r e  t i t l e  rests w i t h  o r  was d e r i v e d  f r o m  t h e  
F e d e r a l  G o v e r n m e n t  i s  t o  b e  d e t e r m i n e d  b y  f e d e r a l  
l a w .  

4 5 7  U.S. a t  2 8 3 .  T h e  S t a t e ' s  c o n t e n t i o n  t h a t  t h e  f o r e g o i n g  r u l e  

i s  d i c t a  is  a n  u n s u p p o r t a b l e  a t t e m p t  t o  d i v i d e  t h e  - o n e  u n i f i e d  

c h o i c e - o f - l a w  r u l e .  T h e  C a l i f o r n i a  d e c i s i o n  c l e a r l y  d e m o n s t r a t e s  

t h a t  t h e  C o u r t  m a k e s  n o  d i s t i n c t i o n  b e t w e e n  f e d e r a l l y  p a t e n t e d  

o c e a n f r o n t  l a n d s  a n d  l a n d s  s t i l l  owned b y  t h e  f e d e r a l  g o v e r n m e n t .  



R e p e a t e d l y ,  t h e  C o u r t  r e f e r r e d  t o  t h i s  r u l e . 2  - 

I n  summary, i t  i s  c l e a r  t h a t  t h e  d e c i s i o n  r e n d e r e d  i n  

C o r v a l l i s  d e a l t  s o l e y  w i t h  i n l a n d  p r o p e r t y  and h a s  no a p p l i c a t i o n  

t o  t h e  c a s e  a t  b a r .  C o n v e r s e l y ,  it i s  t h e  Hughes r u l e ,  which 

d e a l t  w i t h  o c e a n f r o n t  l a n d ,  t h a t  s u p p l i e s  t h e  r u l e  o f  d e c i s i o n  i n  

t h e  i n s t a n t  c a s e .  Recogn iz ing  t h i s  c r i t i c a l  d i s t i n c t i o n ,  t h e  

Supreme C o u r t  i n  C a l i f o r n i a  harmonized t h e s e  d e c i s i o n s  on  t h e  

b a s i s  o f  c o m p e l l i n g  f e d e r a l  i n t e r e s t  i n  t h e  n a t i o n ' s  b o u n d a r i e s .  

The C a l i f o r n i a  C o u r t  c o n c l u s i v e l y  h e l d  t h a t  f e d e r a l  l a w  d e t e r m i n e s  

t i t l e  t o  a c c r e t i o n  on  o c e a n f r o n t  l a n d  owned or  p a t e n t e d  by  t h e  

U n i t e d  S t a t e .  The d e t e r m i n a t e  r u l i n g s  o f  t h e  Un i t ed  S t a t e s  

Supreme C o u r t  u n e q u i v o c a b l y  r e q u i r e  t h a t  t i t l e  t o  t h e  a c c r e t i o n  o n  

SAND KEY'S f e d e r a l l y  p a t e n t e d  o c e a n f r o n t  p r o p e r t y  b e  gove rned  by 

a p p l i c a t i o n  o f  f e d e r a l  law.  

2 .  F o r  example ,  i n  c l o s i n g  i t s  o p i n i o n s ,  t h e  C a l i f o r n i a  c o u r t  
summarized: 

W e  r e a f f i r m  t o d a y  t h a t  f e d e r a l  l a w  d e t e r m i n e s  t h e  boundary  
o f  o c e a n f r o n t  l a n d s  owned or  p a t e n t e d  by  t h e  U n i t e d  S t a t e s .  

457  U.S. a t  288 ( e m p h a s i s  a d d e d ) .  



111. THE DISTRICT COURT PROPERLY HELD THAT UNDER FEDERAL 
LAW, THE ACCRETIONS TO SAND KEY'S PROPERTY BELONG 
TO SAND KEY. 

The D i s t r i c t  C o u r t ' s  r u l i n g  t h a t  f e d e r a l  common l a w  v e s t s  

t i t l e  t o  a c c r e t i o n  o n  f e d e r a l l y  p a t e n t e d  o c e a n f r o n t  p r o p e r t y  i n  

t h e  up l and  owner i s  beyond d i s p u t e .  The STATE a p p e a r s  t o  concede  

t h i s  i s s u e  by  i t s  s i l e n c e .  

I n  C a l i f o r n i a  e x  r e l .  S t a t e  Land Comm. v .  U n i t e d  S t a t e s ,  

s u p r a ,  where c o n s t r u c t i o n  o f  a  j e t t y  had r e s u l t e d  i n  a c c r e t i o n s  t o  

o c e a n f r o n t  l a n d ,  t h e  Supreme C o u r t  e x p l a i n e d  t h e  f e d e r a l  common 

l a w  r u l e  g o v e r n i n g  t h e  r i v a l  c l a i m s  t o  i t s  o w n e r s h i p :  

[ T l h i s  i s  n o t  a  c a s e  i n  which f e d e r a l  common 
l a w  mus t  b e  c r e a t e d .  Fo r  o v e r  100 y e a r s  i t  
h a s  been  s e t t l e d  unde r  f e d e r a l  l a w  t h a t  t h e  
r i g h t  t o  f u t u r e  a c c r e t i o n s  i s  a n  i n h e r e n t  and 
e s s e n t i a l  a t t r i b u t e  o f  t h e  l i t t o r a l  or  r i p a r i a n  
owner ,  N e w  O r l e a n s  v .  U n i t e d  S t a t e s ,  10 P e t e r s  
6 6 2 ,  717 ( 1 8 3 6 ) ;  County o f  S t .  C l a i r  v .  L o v i n g s t o n ,  
23 Wal l .  4 6 ,  68 ( 1 8 7 4 ) .  " A l m o s t  a l l  j u r i s t s  and 
l e g i s l a t o r s - b o t h  a n c i e n t  and modern,  have  a g r e e d  
t h a t ,  t h e  owner  o f  t h e  l a n d  t h u s  bounded i s  e n t i t l e d  
t o  t h e s e  a d d i t i o n s . "  J e f f e r i s  v .  E a s t  Omaha Land 
C o . ,  134 U.S. 178 ,  189 ( 1 8 9 0 ) ,  q u o t i n g  Banks v .  
Ogden, 2  Wal l .  5 7 ,  67 ( 1 8 6 3 ) .  

457 U.S. 273,  284 ( e m p h a s i s  i n  o r i g i n a l ) .  

The f e d e r a l  common l aw  r u l e  o f  a c c r e t i o n  i s  b a s e d  o n  t h e  

a n c i e n t  p r e c e p t  t h a t  t h e  r i g h t  t o  f u t u r e  a c c r e t i o n s  i s  a n  i n h e r e n t  

and e s s e n t i a . 1  a t t r i b u t e  o f  t h e  p r o p e r t y .  F e d e r a l  l a w  makes no 

d i s t i n c t i o n  be tween  n a t u r a l l y  o c c u r r i n g  a c c r e t i o n  and a r t i f i c a l l y  

o c c u r r i n g  a c c r e t i o n .  Over  100 y e a r s  a g o ,  t h e  Supreme C o u r t  n o t e d :  



I n  l i g h t  o f  t h e  a u t h o r i t i e s ,  a l l u v i o n  may b e  
d e f i n e d  a s  an  a d d i t i o n  t o  r i p a r i a n  l a n d ,  g r a d u a l l y  
and i m p e r c e p t i b l y  made by t h e  w a t e r  t o  which t h e  
l a n d  i s  c o n t i q u o u s .  I t  i s  d i f f e r e n t  from r e l i c t i o n ,  
and is t h e  o&osite o f  a v u l s i o n  . . . . Whether i t  

A A 

i s  t h e  e f f e c t  o f  n a t u r a l  o r  a r t i f i c i a l  c a u s e s  makes 
no d i f f e r e n c e .  The r e s u l t  a s  t o  o w n e r s h i p  i n  e i t h e r  
c a s e  i s  t h e  same. The r i p a r i a n  r i g h t  t o  f u t u r e  
a l l u v i o n  i s  a  v e s t e d  r i g h t .  I t  i s  an  i n h e r e n t  and 
e s s e n t i a l  a t t r i b u t e  o f  t h e  o r i g i n a l  p r o p e r t y .  . . . 
I f  t h e r e  b e  a  g r a d u a l  loss ,  h e  must  b e a r  i t ;  i f  a  
g r a d u a l  g a i n ,  it is  h i s .  

County  o f  S t .  C l a i r  v .  L o v i n g s t o n ,  90 U.S. 4 6 ,  68-69 ( 1 8 7 4 )  

( e m p h a s i s  added)  . 
A c c o r d i n g l y ,  t h e  D i s t r i c t  C o u r t  p r o p e r l y  f o l l o w e d  more t h a n  a  

c e n t u r y  o f  Supreme C o u r t  p r e c e d e n t  and q u i e t e d  t i t l e  t o  t h e  

a c c r e t i o n s  i n  SAND KEY. A s  J u s t i c e  B lack  e x p l a i n e d  i n  Hughes, 

s u p r a :  

[ T l h e  soundness  o f  t h e  p r i n c i p l e  i s  s c a r c e l y  open  
t o  q u e s t i o n .  Any o t h e r  r u l e  would l e a v e  r i p a r i a n  
owner s  c o n t i n u a l l y  i n  d a n g e r  o f  l o s i n g  t h e  a c c e s s  
t o  w a t e r  which i s  o f t e n  t h e  most v a l u a b l e  f e a t u r e  
o f  t h e  p r o p e r t y ,  and c o n t i n u a l l y  v u l n e r a b l e  t o  
h a r a s s i n g  1 i t i g a t i o n  c h a l l e n g i n g  t h e  l o c a t i o n  o f  
o f  t h e  o r i g i n a l  w a t e r  l i n e s .  

389 U.S. a t  293-94. T h e r e f o r e ,  t h e  ~ i s t r i c t  C o u r t ' s  h o l d i n g  t h a t  

SAND KEY owns a l l  a c c r e t i o n s  o c c u r r i n g  on i t s  o c e a n f r o n t  p r o p e r t y ,  

d e r i v e d  from a  f e d e r a l  p a t e n t ,  must  b e  a f f i r m e d .  



CONCLUSION 

T h i s  C o u r t  s h o u l d  t a k e  t h e  o p p o r t u n i t y  p r e s e n t e d  t o  r e n d e r  

moot t h e  c o n s t i t u t i o n a l  q u e s t i o n  p r e s e n t e d  i n  Sand Key I by  

a f f i r m a t i v e l y  answer ing  t h e  c e r t i f i e d  q u e s t i o n s  s u b m i t t e d  i n  

Sand Key 11. I n  so d o i n g ,  t h e  judgment o f  t h e  t r i a l  c o u r t  and 

t h e  d e c i s i o n  o f  t h e  D i s t r i c t  C o u r t ,  v e s t i n g  t i t l e  i n  a c c r e t i o n s  

t o  SAND K E Y  s h o u l d  b e  uphe ld .  

A f i r m  f o u n d a t i o n  f o r  s u c h  a  r u l i n g  l i e s  b o t h  w i t h i n  t h e  

d i c t a t e s  o f  t h i s  C o u r t  and o u r  n a t i o n ' s  Supreme C o u r t .  I t  i s  

s e t t l e d  t h a t  when t h e  c o n s t i t u t i o n a l i t y  o f  a  s t a t e  s t a t u t e  c a n  

r ema in  u n q u e s t i o n e d ,  t h r o u g h  t h e  a p p l i c a t i o n  o f  a l t e r n a t i v e  l a w s ,  

t h e n  i t  s h o u l d  r e m a i n  u n d i s t u r b e d .  Here, t h e  law o f  o u r  l a n d  is  

c l e a r :  " f e d e r a l  l a w  d e t e r m i n e s  t h e  boundary  of o c e a n f r o n t  l a n d s  

owned or  p a t e n t e d  by  t h e  Un i t ed  S t a t e s " .  C a l i f o r n i a ,  457  U.S. 

a t  288. The D i s t r i c t  C o u r t  c o r r e c t l y  adhe red  t o  t h e s e  p r i n c i p l e s  

i n  r e a c h i n g  i t s  d e c i s i o n s  i n  Sand Key I and Sand Key 11. 

A s  c o n t r a s t e d  b y  t h e  Un i t ed  S t a t e s  Supreme C o u r t ,  t h e  r u l e s  

r e l a t i n g  t o  i n l a n d  r i p a r i a n  p r o p e r t y  and o c e a n f r o n t  l a n d s  d i f f e r  

s i g n i f i c a n t l y .  The f e d e r a l  common l a w ,  which a p p l i e s  t o  SAND 

KEY'S g u l f  f r o n t  p r o p e r t y ,  h a s  been  e s t a b l i s h e d  f o r  o v e r  a  

c e n t u r y .  I t  m a n d a t e s  t h a t  a c c r e t i o n s ,  whe the r  a r t i f i c i a l  o r  

n a t u r a l ,  b e  v e s t e d  i n  t h e  owner o f  t h e  up land  p r o p e r t y .  Conse- 

q u e n t l y ,  it is  u n d i s p u t a b l e  t h a t  SAND K E Y  i s  e n t i t l e d  t o  t h e  

a c c r e t i o n s  o n  i t s  o c e a n f r o n t  p r o p e r t y .  

T h e r e f o r e ,  SAND K E Y  r e q u e s t s  t h a t  t h i s  C o u r t :  

1 .  G r a n t  t h e  P e t i t i o n  f o r  Review i n  t h e  c a s e  a t  b a r ;  

2.  Uphold t h e  D i s t r i c t  C o u r t ' s  d e c i s i o n  i n  Sand Key 11; 

3 .  Answer t h e  c e r t i f i e d  q u e s t i o n  i n  t h e  a f f i r m a t i v e ;  

4 .  Deny t h e  P e t i t i o n  f o r  Review i n  Sand Key I a s  moot. 
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